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ACT:

Dowy Prohibition Act, 1961-Sections 2 and 4 scope of-
Demand for paynment of noney nade during marriage cerenoni es-
Demand pressed |ater- Wether constitutes an offence under
section 4.

Hi gh Court-1nherent power-Wen shoul d be exercised.

HEADNOTE:

In a conplaint filed before the Judicial Magistrate the
appel lant (bride’'s father) alleged that during the narriage
ceremonies the first respondent (bride groomis father) had
demanded a | arge sum of noney to be paid to himas dowy and
threatened that if the appellant did not pay the sum he
woul d stop further marriage cerenonies, that even after his
daughter. had gone to the first respondent’s house after the
marriage the respondent’s continued to demand paynent — of
noney and that this constituted an of fence under section 4
of the Dowy Prohibition Act, 1961

After verifying the conplaint the Judicial Mgistrate
i ssued processes to the respondents and sent sunmpons is to
the United States where the respondents were,

Allowing the respondent’s application inpugning the
order of the Magistrate issuing sunmmonses, the High Court
held that since there was no allegation in the conplaint
that the respondents first demanded the dowy and the
appel l ant had agreed to pay it and the respondents
thereafter demanded it again, no of fence under section 4 was
made out .

In the appeal to this Court it was contended on- behalf
of the appellant that a nmere denmand for dowy, even if there
was no consent to conply with that demand, would constitute
an of fence under section 4 of the Act.

Al'l ow ng the appeal
N

HELD: From a reading of section 2 of the Act, it would
appear that consent to conply with demand for paynent of any
property or valuable securities as ’'consideration’ for the
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marriage would alone nmake the property or val uable security
given or agreed to be given directly or indirectly "dowy"
763

within the nmeaning of the Act. But having regard to the
dom nant purpose of the Act the entries definition of
"dowy" should not be inmported into section 4. The
dictionary nmeaning of the word 'bride’ is a woman about to
marry or has just been married and a ‘bridegroonmi is a nman
who is about to marry or has just been married. |If the
literal -neaning of these words is given to the words bride
and bridegroom used in the section any property or val uable
security demanded and contented to be given before the woman
had become a bride or the man had becone a bridegroom may
not be dowy. The avowed object of the Act being to
eradi cate the evil of denmandi ng dow vy, a libera
construction has to be given to the word "dowy" to mean any
property or val uable security which if consented to be given
on demand . woul d be dowy wthin the neaning of section 2.
There is, therefore, no warrant for the respondents’
contention that initial demand for dowy woul d not
constitute an —offence but that it would be an offence only
when the demand was mnmde again after the party on whomit
was made had agreed to conply with it. [771 B-H, 722 Al

Inder Sain and Another v. The State, 1981 Crl. L.J.
1116 approved.

The i nherent ' power of the Hi gh Court nust be exercised
sparingly and wth circunspection when there is reason to
believe that the process of law is being nmisused to harass a
citizen. In this case the H gh Court should have refused to
involve its inherent power at the threshold to. quash the
pr oceedi ngs.

[772 B-(C]

JUDGVENT:

CAI M NAL APPELLATE JISRISDICTION: Criminal Appeal No
494 of 1982.

Appeal by Special Leave fromthe Judgnent and  order
dated the 22nd Decenber, 1981 of the Bonbay Hi gh Court in
Crimnal Appln. No. 283 of 1981

Y. S. Chitale. V. N Gnpule, Sirish Gupta and Ms.
V. D. Khanna for the Appellant.

V. S. Desai and G B. Sathe for the Respondent-.

P. G Cokhale and M N Shroff for the State of
Mahar ashtr a

The Judgrment of the Court was delivered by

VARADARAJAN, J. This appeal by special leave is
directed against the judgment of a Division Bench of the
Bonbay High Court in Crimnal Application No. 283 of 1981
qgquashing the proceedings in Crimnal Case No. 1634 of 1980
on the file of the Judicial Magistrate, First Cass (Anti
Corruption), Pune. The application in the Hi gh Court was
filed by the respondents in this appeal, who are the
764

two accused in that crimnal case, for quashing the
crimnal proceedings as well as the order of the Judicia
Magi strate, issuing processes against themin that case.

The appellant L. V. Jadhav was the first respondent
while State of Maharashtra was the second respondent in the
application before the High Court. The first respondent
Shankarrao Abasaheb Pawar is the father of the second
respondent Pradeep Shankarra Pawar. There was a proposal to
get the appellant’s daughter Anita, a Science G aduate,
married to the second respondent, a double Gaduate in
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Engi neering, working in the United States. After Anita and
the second respondent approved each other there was an
engagenent cerenony on 12.6.1978 at Pune and the marriage
was performed at that place on 19.6.1979 after the first
respondent cane fromthe United States in May 1979.

According to the appellant’s conplaint, when the
nmarriage cerenobnies were in progress on 19.6.1979, both the
respondents denmanded a cash of Rs. 50,000 fromthe appellant
in the presence of respectable persons under the pretext
that the noney was required for the transport of Anita and
the second respondents to the United States. The respondent
told the appellant that if he did not conply wth that
demand by way of dowy further cerenoni es noni es woul d not
be conpl eted. Sone respectable persons who were present at
that tinme persuade the respondents to conplete the marriage
cerenonies and fornalities and thereafter the marriage
cerenonies were over. The second respondent alone went to
the United States in-July 1979 as the passport and visa for
Anita had to be arranged which was done sone tine |ater
while Anita was staying in the house of the first
respondent. Anita was not sent to the United States and the
respondents continued to persist in their demand for the
noney when she was staying in the first respondent’s house.
The appellant filed a conplaint before the Judicial Mgis-
trate, First Cass/on 5.6.1980 against both the respondents,
alleging that they had comritted an offence under s. 4 of
the Dowy Prohibition Act, 1961 by demandi ng the sum of Rs.
50, 000 as nentioned above. This was done after the appellant
had obtai ned the necessary sanction required by the proviso
tos 4 of the Act. The Judicial® Magistrate verified the
conpl aint and issued processes to the respondents and sent
sunmonses to the United States where the first respondent
was staying with the second respondent at that tine.

765

The respondents chal llenged the Magistrate's order
i ssuing sunmonses to themby filing their application in the
H gh Court. The learned Single Judge before whom the
application originally cane up for consideration referred to
a Division Bench. The contention of the |earned counsel for
the respondents before the H gh Court was that even if the
all egations nade in the appellant’s conplaints were true no
of fence under s. 4 of the Act is disclosed, whereas for the
appellant it was contended before the Hi gh Court that the
aforesaid demand for Rs. 50,000 woul d constitute an of fence
under s. 4.

Reading the definition of "dowy" givenin s. 2 of the
Act into s. 4, the learned judges held that for bringing a
case under s. 4 of the Act, there nmust be a denand for dowy
as such, that is, for any property agreed to be given as
consideration for the narriage, and that as there is no
allegation in the conplaint that the appellant had agreed to
pay the sumof Rs. 50,000 and the respondents thereafter
demanded the sanme no offence under s. 4 of the Act is
di sclosed in the conplaint. In that view the | earned judges
all owed the respondent’s application and quashed the
proceedings in t he appel l ants’s conpl ai nt and t he
Magi strate’s order issuing the processes to the respondents.
Hence this appeal by special |eave.

The question for consideration is whet her t he
all egation made in the appellant’s conplaint that there was
a demand by the respondents when the cerenonies of the
marriage of Anita wth the second respondent were in
progress, for the paynment of Rs. 50,000 to be nade by the
appel lant on pain of the marriage cerenonies not being
conpleted if the denmand was not conplied with wunder the
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pretext that the said anbunt was required for the passage of
Anita and the second respondent to the United States
di scl oses an offence under s. 4 of the Act. It would be
necessary to extract the following relevant ss. 2 to 5 and 8
of the Act for weasy reference in order to consider the
guesti on:

"2. In this Act, "dowy neans any property or

val uabl e security given or agreed to be given

either directly or indirectly-

(a) by one party to a marriage to the other party

to the marriage; or
766

(b) by the parents of either party to a marriage

or by any other person, to either party to
the marriage or to any other person

at or bef ore or after t he marri age as

consi deration for the marriage of the said

parties, but does not include dower or nmahr in the

case of ~persons to whomthe Mislim Personal Law

(Shariat) applies.

Explanation |-For the renmovel of doubts it is
hereby decl ared that any presents nade at the tinme

of a marriage to either party to the marriage in

the form of cash, ~-ornanents, clothes or other

articles, shall not be deened to be dowy within

the neaning of this section, unless they are made

as consideration for the marriage of  the said

parties.

Expl anation  I1- The ~ expression '"valuable
security" has the same meaning as in section 30 of

the I ndi an Penal Code.

3. If any person after the -comencenent of

this Act, gives or takes or abets the giving or

taking of dowy, he shall ~be punishable wth

i mprisonnent which my extend to six nonths, or

with fine which may extend to five thousand

rupees, or with both.

4. |If any person after the commencenent of

this Act, denmands, directly ~or indirectly, from

the parents or guardian of a bride or bridegroom

as the case my be, any dowy, he shall be

puni shable with inprisonment which may extend to

six nmoths, or with fine which may extend to five

t housand rupees, or with both;

Provided that no court shall take cognizance

of any offence under this section except with the

previous sanction of the State Governnent ~or of

such officer as the State Government may, by

general or special order, specify in this behalf.

5. Any agreenment for the giving or taking of
dowy shall be void.
767
6. Every offence under this Act shall be non-

cogni zabl e, bail abl e and non-conmpoundabl e. "

According to the appellant’s conplaint, when the
marriage of his daughter Anita and the second respondent,
the son of the first respondent, was in progress on
19.6.1979, both the respondents denanded from himcash of
Rs. 50, 000 in the presence of respectable persons under the
pretext that the amount was required for the passage or
transport of Anita and the second respondent to the United
States where the second respondent was enpl oyed at that tine
and they told him that if he did dot conply wth their
demand by way of dowy further cerenonies in the marriage
woul d not be conpleted. It is further alleged that sone
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respectabl e persons who were present at that tinme persuaded
the respondents to conplete the marriage cerenonies and
formalities and thereafter the narriage cerenpnies were
conpl eted and that subsequently the second respondent went
to the United States in July 1979 al one because the passport
and visa of Anita had to be arranged which was done some
time later while Anita was staying in the house of the first
respondent, and the respondents continued to persist in
their demand for the noney when Anita was saying in the
house of the first respondent without being sent to the
United States. M. V. S. Desai, Senior Advocate, appearing
for the respondents invited our attention to the decision of
a learned Single Judge of the Delhi H gh Court in Inder Sain
and anot her v. The State(1) and al so of another Single Judge
of the Patna Hi gh Court in Kashi Prasad and others v. State
of Bihar and others(2) and submtted that the demand for Rs.
50,000 alleged inthe complaint would not constitute an
of fence under s: 4 of the Act as there is no allegation in
tile conmplaint” that the appellant consented to pay the
amount and that without consent to the paynment the sum of
Rs. 50,000 alleged to have been denmanded does not becone
dowy within the nmeaning of s. 2 of the Act which defines
"dowy" as meaning "any property or valuable security given
or agreed to be given either directly or indirectly-
(a) by one /party to a nmarriage to the other party to
the marriage; or
(b) by the parents of either party to a narriage or by
any other person, to either party to the marriage
or to any other person;
768
at or bef ore or after the nmarri age as
consi deration for the nmarriage of “the 'said
parties, but does not include dower or nahr inthe
case of persons to whomthe  Mislim Personal Law
(shariat) applies.™
Section 2 contains two explanations with which we are not
concerned in this case. |In the Delhi H gh Court’s decision
the question for consideration was what constituted
"consideration" for marriage within_ the nmeaning of s. 2 of
the Act, and Luthra, J, has observed:
"Thus t he definition of t he wor d
"consideration" leads to the conclusion that the
property or valuable security should be demanded
or given whether in the past, present or future
for bringing out solemization of marriage. After
the marriage, giving a property or valuable
security by the parents of the bride cannot
constitute a "consideration' for the marriage
unless it was agreed at the tine of or before the
marriage that such property or valuable security
woul d be given in future."
The conplaint i n that case did not spell out that the
articles nentioned in the sane were given after the nmarriage
as a result of sonme agreenent for the purpose of the
marriage. The allegations in the conplaint |jndicated that
those articles were given after the narriage with a viewto
have snooth sailing and continuance of good nateria
rel ations. The |earned Judge, therefore, held that the
articles given in those circunstances did not constitute
dowry within the meaning of s. 2 of the Act. W think that
the learned judge is right in holding so, and that it is
desirable that even such a demand shoul d be prohibited and
nmade puni shable in | aw

W are concerned in the present case with a conpl aint
in which it has been alleged that the demand for the sum of
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Rs. 50,000 as dowy was nade when the marriage cerenonies
between the appellant’s daughter Anita and the second
respondent were in progress, by both the respondents. under
the pretext that it was required for the passage of the
parties to the marriage to the United States with a threat
that if the ambunt was not paid the nmarriage cerenonies
woul d not be conpleted and that there was demand for paynent
of the anount even after the marriage cerenoni es were over
when Anita was staying in the house of the first respondent
after the second respondent went away alone to the United
St at es because the, passport
769
and visa for Anita had not been obtained by then. The
decision of even the Patna High Court relied upon by M.
Desai relates only to ~what constitutes "consideration" for
the marriage within the neaning of s 2 of the Act. On the
ot her hand, Dr; Y.S. Chitale, Senior Advocate, appearing for
the appellant invited our attentionto a decision of a
Di vi sion Bench of the Bonbay H gh Court in Daulat Mansi ngh
Aher v.  'C.R Bansi and another(1l) and submtted that a nere
denmand for  noney as dowy for conpleting the nmarriage
cerenonies on pain of ~not conpleting the ceremonies if the
noney was not given -is sufficient to constitute an offence
under s. 4 of the Act ~even though there was no consent on
the part of the appellant to conply with that demand. Wat
appeared from the record of the case out. of which the
decision of the Bonbay H gh Court ~arose, was that the
accused-petitioner filed an application on 6.210.1978 rai sing
a contention that the Court of the Metropolitan Magistrate,
Dadar, Bonmbay had no  jurisdiction to entertain and try the
case because the accused and the conplainant were residing
"outside the jurisdiction of that Court. A contention was
also raised that the conmplaint was barred by limtation and
was, therefore, Iliable to be dismssed. However, during the
argunents in the H gh Court it was conceded by the | earned
counsel for the accused-petitioner  that the conplaint was
filed within the period prescribed. Therefore, the only
guestion that arose for consideration by the | earned Judges
of the Di vi sion Bench was the one relating to the
jurisdiction of the Metropolitan Magistrate, Dadar, Bombay
to entertain and inquire into the conplaint. However, the
| earned Judges have observed in the —judgrment after
extracting s. 4 of the Act that "what is nade punishable
under that provision is the demand itself, whether direct or
indirect, from the parents of a bride or-bridegroom. The
| ear ned Judges have further observed thus: -
"On the averments made in the conplaint the

demand is nmade by the accused by witing a letter

from Wadala, Bonbay-31. This denmand was made

through his elder brother who is the son-in-|aw of

the complainant and resides at Agartala. “From

Agartala the said letter of demand was forwarded

by the son-in-law of the conpl ainant to Andheri,

Bonbay where the conpl ai nant i s resi di ng.

Therefore, the demand by accused was not nade at

Agartal a. He had only used the good offices of
770

his elder brother to forward the letter. Instead

of witing a direct letter to conpl ai nant

demandi ng dowy, the demand was made through the

el der brother who is residing at Agartala. Stil

the demand is by accused and is nade from Wadal a

at Bonmbay. The demand becane conplete when the

conpl ai nant received the letter at  Andheri,

Bonbay. Hence the dowy was demanded at Bonbay.
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The offence was partly commtted at Wadala,
Bonbay, from there the dowy was denanded. It was
also committed at Andheri, Bonbay, where the
conpl ai nant received the demand letter. It is
further alleged by the conpl ainant in t he
conplaint that the nmarriage of Alka which was
al nost settled, could not take place due to the
denmand of dowy nade by the accused. This
consequential result or consequence of the denmand
al so took place at Bonbay. Wadala is within the
local jurisdiction of Metropolitan Magistrate,
Dadar. Letter of demand was actually sent from
Wadal a, Bonbay. Hence, in any case it can safely
be said that offence as alleged is partly
conmitted at Wadala al so. Though a contention was
rai sed before the trial court that neither accused
nor conpl ainant are residing within the jurisdic-
tion.of the Dadar Court, now it is an admtted
posi tion-that accused resides at \Wadal a.

Even if it is held that offence becane
conpl et e —when conplai nant received letter at

Andheri, Bonbay, still it wll be triable by
Bonbay Court. Whether it is Dadar or Andheri Court
wi Il not make any difference. On tho other hand we

are told that Dadar Court 1is nearer to the

resi dence of accused. The point raised is too

technical and no prejudice wll be caused to the

accused nor on that count it~ could be said that

trial is wvitiated; or wll result in failure of

justice. Hence there is no substance in. this

contention".

It appears froma reading of thisjudgnent that it was
ei ther not disputed before the | earned Judges or that it was
presuned that a mere demand for ~property as consideration
for the nmarriage taking place would constitute an offence
under s. 4 of the Act.

The Dowy Prohibition Act, 1961 is intended to prohibit
the giving or taking of dowy, and Parlianment has nade every
of f ence
771
under the Act non-conpoundable by s. 8 of the Act. By s. 5
it has been enacted that any agreement for the giving or

taking of dowy shall be void. Section 3 nakes abetnent of
the giving or taking of dowy an offence. No doubt,
according to s. 2 of the Act "dowy" is-any -property or

val uable security given or agreed to be given either
directly or indirectly at or before or after the marriage as
consi deration for the marriage but does not include dowar or
mahr in the case of person to whomthe MislimPersonal Law
(Shariat) appear applies. It would appear froms. 2 that
consent to conply with the demand for any property as
consi deration for the marri age woul d al one nake the property
or valuable security given or agreed to be given directly or
indirectly, "dowy" wthin the nmaning of the Act. But
having regard to the dom nant object of the Act which is to
stenp out the practice of denanding dowy in any shape or
formeither before or after the marriage, we are of the
opinion that the entire definition of word "dowy" should
not be inported into s. 4 which lays down that "if any
person after the comencenent of this Act, demands directly
or indirectly fromthe parents or guardian of a bride or
bri degroom as the case nay be, any dowy, he shall be
puni shabl e with inprisonment which nmay extend to six nonths
or with fine which may extend to five thousand rupees or
with both". According to Wbester’s New Wrld Dictionary,
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1962 edn. bride nmeans a wonan who has just been nmarried or
it about to be married, and bridegroom neans a nman who has
just been married or is about to be nmarried. If we give this
strict meaning of a bride or a bridegroomto the word bride
or bridegroom used in s. 4 of the Act property or val uable
security demanded and consented to be given prior to the
ti me when the woman had becone a bride or the man had become
a bridegroom nay not be "dowy" within the neaning of the
Act, W are of the opinion that having regard to the object
of the Act a Iliberal construction has to be given to the
word "dowy" wused in s. 4 of the Act to nean that any
property or valuable security which if consented to be given
on the demand being made would becone dowy within the
neaning of s. 2 of the Act. We are also of the opinion that
the object of s. 4 of  the Act is to discourage the very
demand for property or valuable security as consideration
for a marriage between the parties thereto. Section 4
prohibits the demand  for ’'giving property or valuable
security which demand, if satisfied, would constitute an
offence under s. 3 read with s. 2 of the Act. There is no
warrant for taking the viewthat the initial demand for
giving of property or valuable security would not constitute
an of fence and that an offence woul d take place only when
772

the demand was made again after the party on whomthe demand
was nmade agreed to conmply with it. The |earned Magistrate
was, therefore, right in proceeding on the basis that the
allegations in the 'conplaint prina facie constitute an
of fence under s. 4 of the Act and issuing processes to the
respondents. The Hi.gh Court, we cannot refrain from
observing, mght well have refused to invoke-its inherent
powers at the very threshold in order to quash the
proceedi ngs, for these powers are neant to be exercised
sparingly and wth circunspection when'there is reason to
bel i eve that the process of law is being m sused to harass a
citizen. The present was not such-a case. W find that the
conplaint had been filed after obtaining the /previous
sanction of the State Governnent or of such officer as the
State Governnent may by general or special order specify in
this behalf as required by the proviso to s.~ 4 of the Act.
M. P.G Gokhale who appeared for the second respondent,
State of Maharashtra, was not in a positionto tell us about
what the exact stand of the State Governnent in this appea
is as to whether it supports or opposes the contention of
the appellant that the allegation nade in the conplaint
constitutes an offence under s. 4 of the Act. For the
reasons stated above, we allow the appeal and direct the
| earned Judicial Magistrate, First Class to ‘take further
proceedings on the conplaint and dispose of the / case
according to | aw

P.B.R Appeal -al | owed.
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