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ACT:

Army Act, 1950-S. 21-Constitutional validity of-Wether
saved by Art. 33.

Arnmy Act, 1950-Sub-ss. (1) and(4) of s. 4-’'Force’-
Meani ng of .

General Reserve Engi neering Force. (GREF)-Wiether it is
"force’” within the neaning of sub-ss. (1) and (4) of s. 4 of
Armmy Act, 1950-Whet her nmenbers of GREF are nenbers of ' Arned
Forces’ within the neaning of Art.~ 33 of Constitution-
Whether SR Gs. 329 and 330 applying provisions | of Arny
Act, 1950 and Arny Rules 1954 to nmenbers of GREF in exercise
of power under sub-ss. (1) and (4) of s. 4 of Arny Act, 1959
ultra vires Art. 33 of Constitution-Wether application of
Central Cvil Services (Cassification, Control and Appeal)
Rul es, 1965 as al so provisions of Arny Act and Arny Rules to
nmenbers of CGREF violative of Art. 14 of Constitution.

HEADNOTE:

The petitioners who belonged to the - General Reserve
Engi neering Force (GREF) were charged under —s. 63 of the
Arnmy Act, 1950 on allegations inter alia that they had
assenbled in front of the Chief Engineer and shouted sl ogans
demandi ng rel ease of personnel pl aced under arrest,
participated in a black flag denpbnstration and associ ated
thenselves with an illegal association. They were tried by
Court Martial in accordance with the prescribed procedure
and, on being convicted, were dism ssed from service.

The petitioners submtted that their convictions by
Court Martial were illegal and raised the followng
contentions in support of their plea: that the GREF was a
civilian construction agency and not a ’'force’' raised and
mai nt ai ned under the authority of the Central Governnent and
consequently, the menbers of GREF were not "menbers of Armed
Forces or the Forces charged with the maintenance of public
order” within the nmeaning of Art. 33 of the Constitution and
therefore the application of s. 21 of the Arnmy Act read with
rs. 19 to 21 or the Arny Rules to them was unconstitutiona
since it restricted their fundanmental rights in a nmanner not
permtted by the Constitution; that SR G 329 and 330
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which were notifications having the effect of applying the
provisions of the Arny Act and the Arnmy Rules to the nenbers
of the GREF were wultra vires the powers of the Centra
CGovernment under sub-ss. (1) and (4) of s. 4 of the Arny
Act; that s. 21 of the Army Act was unconstitutional as it
61
was not justified by the terns of Art. 33 since under that
Article it was Parlianent alone which was entrusted with the
power to determne to what extent any of the fundanenta
rights shall, in application to the nenbers of the Armed
Forces or Forces charged wth the maintenance of public
order, be restricted or abrogated and Parlianent could not
have left it to the Central GCovernment to deternmine the
extent of such restriction or abrogation as was sought to be
done under s. 21; that the petitioners were entitled to
exercise their fundamental rights wunder cls. (a), (b) and
(c) of Art. 19 (1) wi thout any of the restrictions inposed
by rs. ~19 to 21 of the Arny Rules and therefore they coul d
not be charged under s. 63 of the Arnmy Act on the facts
al | eged against them that their trial was not in accordance
with law, - and that the application of the provisions of the
Army Act and the Arny Rules to the nenbers of GREF for
pur poses of discipline was™ discrimnatory and viol ative of
Art. 14 inasnuch as the nenbers of the GREF were governed
both by the Central G vil Services (Oassification Contro
and Appeal) Rules, 1965 and the provisions of the Arny Act
and the Arny Rules in matters of discipline.

Di smissing the petitions,
N

HELD 1. (a) The functions and duties of GREF are
integrally connected with ~the oper ati onal — plans and
requi renents of the Armed Forces. There can be no doubt that
wi thout the efficient and disciplined operational  role of
GREF the mlitary operations in border areas during peace as
also in tinmes of war will be seriously hanpered and a highly
di sciplined and efficient GREF isabsolutely essential for
supporting the operational plans and neeting the operationa
requirenents of the Arned Forces. The nenbers of the GREF
answer the description of "nmenbers of the Armed Forces"
within the nmeani ng of Art. 33 and consequently the
application of s. 21 of the Army Act to the nmenmbers of GREF
is protected by that Article and the fundanental rights of
the nmenbers of GREF nust be held to be validly restricted by
s. 21 read with rs. 19 to 21 of Arny Rules. The petitioners
were therefore liable to be charged under s. 63 of the Arny
Act for the alleged violations of rs. 19 to 21 and their
convi ctions and subsequent disnissals nust be held to be
valid. [88 F-89 B

(b) The fact that the nenbers of the GREF are descri bed
as civilian enployees and they have their own special rules
of recruitment and are governed by the Central @ G vi
Services (C assification, Control and Appeal) Rules, 1965 is
not determnative of the question whether they are menbers
of the Armed Forces. The question whether the nenbers of
GREF can be said to be nmenbers of the Arned Forces for the
purpose of attracting the applicability of Art. 33 nust
depend essentially on the charact er of GREF, its
organi sational set wup, its functions, the role it is called
upon to play in relation to the Arned Forces and the depth
and intimacy of its connection and the extent of its
integration with the Arned Forces. The history, conposition
adm ni stration, organisation and role of GREF clearly show
that GREF is an integral part of the Arnmed Forces and that
the menbers of GREF can legitinately be said to be nenbers
of the Armed Forces within the meaning of Art. 33. It is
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undoubtedly a departnental construction agency as contended
on behalf of the petitioners but it is distinct from other
62
construction agencies such as the Central Public Wrks
Department in that it is a force intended primarily to
support the Arny in its operational requirenent. [87 D-H 83
g

Qus Kutilingal Achudan Nair and Ors. v. Union of India
and Ors., [1976] 2 S.C.R 769, referred to.

(c) The Central Governnment is enpowered under sub-s.
(1) of s. 4 of the Arny Act to apply any of the provisions
of that Act to any force raised or maintained in India under
the authority of that Government. Wen the provisions of the
Army Act are applied to any force under sub-s. (1) of s. 4,
the Central Governnent can, by notification issued under
sub-s.  (4) thereof, direct by what aut hority, t he
jurisdiction, powers and duties.incident to the operation of
those provisions  shall be exercised or perfornmed in respect
of that force. Theword 'force” is not defined any where in
the Arny " Act but~ sub-s. (2) of s. 4 clearly contenplates
that 'force’ referred to in sub-s. (1) of s. 4 nmust be a
force organised on similar Ilines as the arny wth rank
structure. There canbe no doubt that GREF is a force
organi sed on arny pattern with units and sub-units and rank
structure. It is clear fromthe letter dated June 16, 1960
addressed by the Secretary, Border Roads Devel oprment Board
to the Director General Border Roads that GREF is a force
rai sed and numintained under the authority of the Centra
Governnment. The Central Covernnent therefore had the power
under sub-ss. (1) and (4) of s. 4 to issue notifications
S RO 329 and S.R O 330 applying sone of the Arnmy Act and
the Arny Rules to the GREF. [82 B-H

(d) There is no substance in the contention that
applying the provisions of the Arny Act and the Armmy Rul es
to the menbers of GREF for purpose of discipline is
discrimnatory and violative of Art. 14. The nature of the
proceedi ngs which nmay be taken (‘under the Central Civi
Services (Classification, Control and Appeal) Rul es agai nst
an erring enmployee is different from the nature of the
proceedi ngs which my be taken against him under the
provisions of the Arnmy Act read with Arny Rules, the forner
being disciplinary in character while the Tlatter being
clearly penal. There is no overlapping between the two
because ss. 20 and 71 of the Arny Act which deal with
di sm ssal, renoval or reduction in rank have not been made
applicable to the nenmbers of GREF by S. RO 329. The
respondents have positively stated in their affidavit that
clear and detailed adm nistrative guidelines have been laid
down for the purpose of guiding the disciplinary authority
in exercising its discretion whether to take action agai nst
an enpl oyee of GREF under Centr al G vil Servi ces
(Cassification, Control and Appeal) Rules or the Arny Rul es
and therefore it is not possible to say that the discretion
vested in the authorities is unguided or wuncanalised.
Moreover, the decision in Northern India Caterers v. Punjab
on which this contention is based has been overruled in
Maganl al  Chhaganl al v. Minici pal Corporation, Geater
Bonbay. In any event, the provisions of the Arny Act and the
Arnmy Rules as applied to the menbers of GREF are protected
by Art. 33 against invalidation on the ground of violation
of Art. 14. [90 G 92 B]
63

Northern India Caterers v. Punjab, [1976] 3 S.C. R 399;
and Maganl al Chhaganlal v. Minicipal Corporation, Geater
Bonbay, [1974] 2 S.C.C. 402, referred to.
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(e) The contention that the trial of the petitioners
was not in accordance with |law was strongly resisted by the
respondents and having regard to the avernments nmade by them
on this point it is not possible to hold that the
convi ctions of the petitioners by the Court Martial were not
in accordance with law. In any event, the allegation of the
petitioners in this behalf raised disputed questions of fact
which it is not possible to try in a wit petition. [90 A-F]

(f) The alleged disparity between the Arny personne
posted in GREF units and officers and nen of GREF in so far
as the ternms and conditions of service such as salary,
al  owances and rations has no real bearing on the question
whet her the nenbers of GREF can be said to be nmenbers of
Armed Forces. Since the menbers of GREF are drawn from
di fferent sources it~ is possible that the terns and
conditions of service of -the personnel coming fromthe two
sources may be different. In case it is found that there is
any disparity the Central Governnent may consider the
advi sability of taking steps for its renoval. [89 C H

2. Section 21 of the Arny Act enpowers the Centra
CGovernment to - nake rules restricting "to such extent and in
such manner as may be necessary" three categories of rights
of any person subject to the Army Act. These rights are part
of the fundanental rights wunder cls. (a), (b) and (c) of
Art. 19(1) and under the constitutional schene, they cannot
be restricted by executive action unsupported by |aw. But s.
21 is saved by Art. 33 which carves-out an-exception in so
far as the applicability of fundanental rights to nmenbers of
the Arned Forces and the Forces charged with the maintenance
of public order is concerned: On a plain grammtica
construction of its |language, Art. 33 does not require that
Parlianment itself nust by law restrict” or _abrogate any of
the fundamental rights in order to attract the applicability
of that Article. What it says is only this and no nore,
nanely that Parliament may by law determ ne the pernissible
extent to which any of the fundamental rights may be
restricted or abrogated in their fapplication to the nenbers
of the Armed Forces and the Forces charged with the
mai nt enance of public order. Parliament itself can by
enacting a law restrict or abrogate any of the fundanental
rights in their application to the menbers of these forces
as in fact it has done by enacting the Arny Act But having
regard to the varying requirenment of arny discipline and the
need for flexibility in this sensitive area it would  be
i nexpedient to insist that Parliament- itself shoul d
deterni ne what particular restrictions should be inposed and
on which fundanental rights in the interest ~of proper
di scharge of duties by the nenmbers of these | Forces. and
mai nt enance of discipline anobng them The extent of /such
restrictions would necessarily depend upon the prevailing
situation at a given point of tine and it ‘“would be
i nadvi sable to encase it in arigid statutory formula. The
Constitution makers were obviously anxious that no  nore
restrictions should be placed on the fundanental rights of
the nenbers of these Forces than are absolutely necessary
for ensuring proper discharge of
64
their duties and the rmaintenance of discipline among them
They therefore, decided to introduce a certain amunt of
flexibility in the inposition of such restrictions and, by
Art. 33, enpowered Parlianent to determ ne the permssible
extent to which any of the fundanmental rights in their
application to the nmenbers of these Forces nmay be restricted
or abrogated so that, wthin such pernissible extent
determ ned by Par | i ament , any appropriate aut hority
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authorised by Parlianment may restrict or abrogate any such
fundanental rights. Parlianent was therefore, wthin its
power under Art. 33 to enact s.21. The extent to which
restrictions may be inmposed on the fundanental rights under
cls. (a), (b) and (c) of Art. 19(1) is clearly indicated in
cls. (a), (b) and (c) of s. 21 and the Central CGovernment is
authorised to inpose restrictions on these fundanenta
rights only to the extent of the rights set out in cls. (a),
(b) and (c) of s. 21 and no nore. The guidelines for
determining as to which restrictions should be considered
necessary by the Central CGovernnent within the pernissible
extent determned by Parlianent is provided in Art. 33
itself, nanely, that the restrictions should be such as are
necessary for ensuring the proper discharge of their duties
by the nenbers of the Arned Forces and the mai ntenance of
di sci pline among them The  Central Governnent has to keep
this guideline before it in exercising the power of inposing
restrictions under s. 21. Once the Central CGovernnent has
i nposed restrictions in exercise of this power, the Court
will not “ordinarily interfere with the decision of the
Central CGovernment that such restrictions are necessary
because that is a matter left by Parlianent exclusively to
the Central Governnent which is best in a position to know
what the situation demands. Section 21 nust, in the
circunst ances, be heldto be constitutionally valid as being
within the power conferred under Art. 33. [83 B-D, 78 -81 (]

Ram Swarup v. Union of India, [1964] 5 S.C R 931,
referred to.

JUDGVENT:

ORIG NAL JURISDICTION : WP. (CRL)  Nos. 815, 843,
632/ 80, 844, 5116/81, 1301-04, 1383, 3460, 4510, 4511, 4512,
4551/ 80 & 3861, 3848, 8317/81 and 59 of 1982.

(Under article 32 of the Constitution of India)

AND

Speci al Leave Petition (Crl.) Nos. 2061-65 of 1980.

From the Judgment and Order dated the 19th My, 1980 of
the Del hi High Court in Crinminal Wit Petition Nos. 24-27/80
& 30/ 80.

K. K. Venugopal, Mss Midula Roy, D. P. Mikherjee, A K
Ganguli & GS. Chatterjee, wth himfor the Petitioners in
WpPs. 815, 5116, 843, 844, 8317.

65

M K. Ramanurthy, Janardhan Sharma and P. Gaur with him
for the Petitioners in WPs. 3460, 1383, 4510, 4551, 1301-04,
4511, & SLPs. 2061-65.

M ss Kailash Mehta for the Petitioners in WP. 3861

M ML. Srivastava for the Petitioner in W. 3848.

Chandranoul i - Petitioner in person-in WP.632.

Nemb in WP. 59.

R K. Mehta for the Petitioner in W. 4512/ 80.

L.N. Sinha, Attorney CGeneral, MK Banerji, Additiona
Solicitor CGeneral, K M Abdul Khader, Grish Chandra and
M ss A. Subhashini with them for the Respondents.

The Judgnent of the Court was delivered by

BHAGMATI, J. These wit petitions raise a short but
interesting question of law relating to the interpretation
of Article 33 of the Constitution. The question is whether
section 21 of the Army Act 1950 read with Chapter 1V of the
Army Rules 1954 is within the scope and anbit of Article 33
and if it is, whether Central Government Notifications Nos.
SRO 329 and 330 dated 23rd Septenber 1960 naking inter alia
section 21 of the Arny Act 1950 and Chapter |1V of the Arny
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Rul es 1954 applicable to the General Reserve Engineering
Force are ultra vires that Article since the General Reserve
Engi neering Force is neither an Arned Force nor a Force
charged with the maintenance of public order. It is a
guestion of some inportance since it affects the fundanenta
rights of a |l arge nunber of persons belonging to the Genera
Reserve Engineering Force and in order to arrive at a
correct decision of this question, it is necessary first of
all to consider the true nature and character of the Genera
Reserve Engi neering Force

In or about 1960 it was felt that econom c devel oprment
of the North and North Eastern Border areas were greatly
handi capped by meagre and inadequate comunications and
def ence of these areas also required a net work of roads for
ef fective novenent and depl oynent of Armed Forces. This was
rendered all the nore necessary
66
because the relations of India with its neighbours were in a
state of potential conflict and part of the Indian territory
was under. foreign occupation and there were also hostile
forces inviting sonme sections of the people to carry on a
canpai gn for secession. The ~Government of India therefore,
with a view to ensuring coordination and expeditious
execution of projects designed to i nprove existing roads and
construct new roads in the border areas is order to inprove
the defence preparedness of the country, created severa
posts in the Directorate General ~of Wrks. Arny Head
Quarters for work connected with the devel opnent of border
roads as per letter dated 9th ~April 1960 addressed by the
Under Secretary to the CGovernnent of India, Mnistry of
Defence to the Chief of the Arny Staff. On 18th April 1960,
within a few days thereafter, the Government of India
sanctioned the post of Directorate General Border Roads in
the rank of Mjor-General in the Directorate GCeneral of
Wrks, Arny Head Quarters; vide letter dated 18th April 1960
addressed by the Under Secretary to-the Governnent of India,
Mnistry of Defence to the Chief of the Arny Staff. The
Director CGeneral Border Roads was placed in charge of this
new organi sation which started originally as part of the
Directorate General of Wrks, Arny Head Quarters. But
subsequently, for reasons of high policy, it was decided
that this Oganisation should not continue —as part of the
Directorate General of Wrks, Arny Head Quarters but should
be under the Board Roads Devel opnent Board set up by the
CGovernment of India as a separate self contained Authority
under the Chairmanship of the Prime Mnister with the
Def ence M nister as Deputy Chairman, the Financial Adviser
(Defence) as Financial Adviser and a few other nenbers
nom nated by the Prime Mnister. The budget of the Border
Roads Devel opnent Board forned part of the budget  of the
M ni stry of Shipping and Transport but the financial contro
was vested in the Mnistry of Finance (Defence). The
CGovernment of India by a letter dated 16th June 1960
addressed by the Secretary of the Border Roads Devel opnent
Board to the Director General, Border Roads conveyed the
sanction of the President to "raising and nmi ntenance of a
CGeneral Reserve Engineering Force for the construction of
roads in the border areas and such other tasks as nmay be
entrusted to it by the Border Roads Devel opment Board". It
was directed that the General Reserve Engineering Force wll
be "under the over all comand of the Director Genera
Bor der Roads under whom  will be Regi onal Chi ef
Engi neer s/ I ndependent Deputy Chi ef  Engi neers who will
exerci se conmand
67
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Over the units of the Force placed under their
control". The Ceneral Reserve Engineering Force (hereinafter
referred to as GREF) was thus raised under the authority of
the CGovernment of India and It was placed under the over al
conmand of the Director General, Border Roads. Ever since
then the Director General, Border Roads, has al ways been an
arny officer of the rank of Mjor General and he functions
under the directions of the Border Roads Devel oprment Board,

The Ceneral Reserve Engineering Force (GREF) is
organi sed on arny pattern in units and sub wunits wth
di stinctive badges of rank and a rank structure equival ent
tothat in the arny. The officers and other personnel of
GREF arc required to be'in wuniformright fromclass IVto
Class | personnel. Though GREF is undoubtedly a departnenta
construction agency, it is maintained by the Governnent of
India to nmeet the operational requirenents of the arny whose
operational planning is based ~on the availability of the
units of GREF for operational purposes. |In fact GREF pro-
vi ded support to the Arny during Indo-China conflict of 1962
and | ndo-'Paki stan conflicts~of 1965 and 1971 and also
assisted the Army in the maintenance of public order during
the disturbances in Mjoramin 1966 and in Assamin 1980-81
The personnel of GREF are primarily drawn fromtwo sources
and they consist off (1) officers and nmen belonging to the
Army and (2) officers and nmen recruited, through the Union
Public Service Commi ssion in case  of officers and
departrentally in  case of other ranks. A ten per cent quota
is reserved for recruitnent of ex-servicenen. The posting of
Arny officers and nen in GREF is done, not on any ad hoc
basis, but in accordance with a well thought out manning
policy laid down by the Governnent of India for the purpose
of maintaining at all tinmes and at all levels the specia
character of GREF as a force designed to Meet the
operational requirenent of the Arny. The manning policy laid
down by the Government of India in respect of officers is as
under: G

Post s Ar ny GREF
Bri g/ Col / Chi ef Engineer G. | & Il 75% 25%
Lt. Col ./ Superintendi ng Engi neer 50% 50%
Maj or / Executi ve Engi neer 42% 58%
Capt./Asstt. Executive Engi neer 20% 80%
Assi st ant Engi neer - 100%
68

So far as officers and nen recruited through the Union
Public Service Conmission or departnentally are concerned,
all of them are given training at the GREF  Centre,
i mediately after recruitnent. The GREF Centre is organi sed
on lines simlar to an Arny Reginmental Centre and  also
functions in the same nmnner. It is located at a  place
adjoining an Engi neer Reginmental Centre, initially at
Roor kee and now at Pune, so that it can, if necessary, draw
upon the resources of the Engineer Reginmental Centre. The
new recruits are inparted training in the follow ng three
mlitary disciplines:

(a) Discipline, which includes drill, marching and
sal uting.

(b) Conbat training, including physical training i.e.
standi ng exercises, beam exercises, rope work,
route marches etc., harbour deploynment drills,
canp protection etc.

(c) Conbat Engineering Trai ning, including field
engi neering, handling of service expl osi ves,
canouf | age, conbat equi prent, bridging, field
fortifications, wire obstacles etc.

GREF personnel are not trained in the use of arms, since the
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role to be perforned by GREF is such that its personnel are
not required to use arns and they need arns only for static
protection and for use during emergency. Therefore in GREF
issue of arms is restricted only to Arnmy personnel and ex-
servicemen apart fromcertain units like the Provost Units
(GREF Police) which having regard to the nature of their
duties, have necessarily to be arned.

The tasks which are to be carried out by GREF conprise
not only mai ntenance of strategic roads but also support for
the operational plans of the Arny in place of Arny Engineer
Regi ments. We shall presently el aborate these tasks in order
to highlight the true character of GREF, but before we do
so, we rmay point out that the role and organisation of GREF
units have been reviewed fromtinme to time in consultation
with the Arny Headquarters and as a result of a mmjor review
carried out after the |Indo-Pakistan Conflict of 1971, the
Arny Headquarters ~defined the role and organisation of GREF
units in ~a secret document dated 24th January 1973. It is
clear from this .document that, according to the Arny
Headquarters,

69

a minimm of 17 Border Roads Task Forces and 34 Pioneer
Conpani es are permanently required for providing engineer
support to the Arny and over the years, this m ninmm
requi renment has been fulfilled and 17 Border Roads Task
Forces and 34 Pioneer Conpanies have been nade pernanent.
These 17 Border Roads Task Forces and 34 Pioneer Conpanies
have to be mmintai ned as essential units of GREF for meeting
the operational requirenent of the Army, even if sufficient
work load is not available in Border Areas at any given
point of time. There are, in fact, at present 21 Border
Roads Task Forces and 34 Pioneer Conpanies, that is, four
Border Roads Task Forces nore than the mininmmrequired by
the Arny Authorities The requirement of these four
addi ti onal Border Roads Task Forces is reviewed fromtime to
time depending on the work-load. Wat should be the
conposition of the Border Roads Task Forces is laid down in
the docunent dated 24th January 1973 and this docunent al so
sets out the tasks to be carried out by the Border Roads
Task Forces which may be briefly sunmarised as foll ows:

(a) Maintenance of line of comunication inrear areas
of the theatre of operations -including roads
constructed by the Border Roads and r oads
mai nt ai ned by CPWD, State PWD and MES.

(b) Inmprovenent and nmaintenance of .operational roads
and tracks constructed by conbat engineers;

(c) Construction and mai ntenance of Al Cs and heli pads;

(d) Inprovenent and repairs to airfields;

(e) Construction of accommodation and ~all allied
facilities for mmintenance areas required for
sust ai ni ng operations;

(f) Construction of defence works and obstacles; and

(g) Water supply in difficult terrain and deserts.
These tasks are required to be carried out by the Border
Roads Task Forces during operations with a view to providing
engi neering support to the army in its operational plans.
The Border Roads Task Forces have to performthese tasks not
only within the country
70
upto the border but also beyond the border upto the extent
of advance into eneny’s territory. Even during peace tine
the Border Roads Task Forces have to be suitably positioned
inthe likely area of operations so that they can, in the
event of hostilities, be qui ckly depl oyed on their
operational tasks. The Border Roads Tasks Forces al ongwith
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the Pioneer Conpanies attached to themare also included in
the Order of Battle of the Arny so that the support of these
units to the Arnmy is guaranteed and can be requisitioned at
any time. These units of GREF are further sub-allotted to
the lower arnmy formations such as Conmand, Corps and
Division and they appear on the Oder of Battle of these
formations. Their primary function is to carry out works
projected by the General Staff, Arny Headquarters to neet
the operational requirenments and these works, include, inter
alia, construction and nmmintenance of roads operationa
tracks, airfields, ditch-cumbund. (water obstacles on the
border) and field fortifications |ike bunkers fire trenches

and Pill Boxes. If after nmeeting the requirements of the
CGeneral Staff, Arnmy Headquarters, there is spare capacity
available with these  units of GREF, they undertake

construction work on behalf of other mnistries or
departnments, though even there, preference is given to
strategic and other roads in sensitive border areas. The
funds allocated for the Border Roads Organi sation are non-
pl an funds meant excl usively to neet the requirenments of the
CGeneral Staff, Arny Headquarters and they cannot be used for
carrying out the works ~of other ministries or departnents.
VWhen works are undertaken by GREF units on behal f of other
mnistries or departnments, they are treated as works on
agency basis and, where applicable, agency charges are
collected by the /Border Roads Organisation from the
mnistries or departnments whose work i's carried out by them

GREF units wundertake, as far as possible, only those tasks
which are simlar innature to the tasks for which they are
primarily designed to nmeet Arnmy requirenents. It is apparent
fromthe further affidavit of Lt. Col. S.S. Cheena that the
maj or portion of the work carried out by GREF units consists
of tasks entrusted by the General Staff, Arnmy Headquarters
and the tasks carried out on agency basis on behal f of other
mnistries or departnments are conparatively of nuch | esser
value. In fact, until 1966 no work on agency basis was
undertaken by GREF units and during the period 1967 to 1970
less than 2 percent of the total work was executed by GREF
units for other mnistries or departnents. Even during the
years 1970-71 to 1980-81

71

the percentage of work «carried out by GREF units on behal f
of other mnistries of departnents did not on an average
exceed 15 per cent of the total work. The figures for the
year 1980-81 also reveal the sanme pattern. During 1981-82
the work executed by GREF units for General Staff, Arny
Headquarters consisted of construction and maintenance of
12865 knms. of roads out of the funds of the Border Roads
Organi sation and 310 kns. of ditch-cumbunds out of funds
provided as the Defence Mnistry while the agency work
entrusted by the Mnistry of Shipping and Transport did not
cover nmore than 519 km of strategic roads, 216 kns. of
sensitive broader area roads and 376 kns. of Nationa

H ghways in border areas and the agency work entrusted by
other ministries was limted only to 702 kns. of roads. It
will thus be seen that the najor part of the work executed
by GREF wunits consists of tasks entrusted by the Genera

Staff, Arny Headquarters and only a small percentage of work
is being done on behalf of other ministries or departnents
when spare capacity is avail able.

So far as the personnel of GREF are concerned, they are
partly drawn fromthe Army and partly by direct recruitnent.
Armmy personnel are posted in GREF according to a deliberate
and carefully planned nmanning policy evolved with a viewto
ensuring the special character of GREF as a force intended
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to support the Arny in its operational requirenments. The
posting of Army personnel in GREF units is in fact regarded
as normal reginental posting and does not entitle the Arny
personnel so posted to any deputation or other allowance and
it is equated with simlar posting inthe Arnmy for the
purpose of pronotion, career planning, etc. The tenure of
Arnmy personnel posted in GREF units is treated as nornal
Regi mental Duty and such Army personnel continue to be
subject to the provisions of the Army Act 1950 and the Arny
Rules 1954 whilst in GCREF. But quite apart fromthe Arny
personnel who forman inportant segment of GREF, even the
directly recruited personnel who do not come fromthe Arny
are subjected to strict Arny discipline having regard to the
speci al character of GREF and the highly inmportant role it
is called wupon to play in support of the Arny in its
operational requirenents. ~Since the capacity and efficiency
of GREF wunits in the event «of outbreak of hostilities
depends on their all ~tine capacity and efficiency they are
subj ected to rigorous discipline even during peace tineg,
because it “is elenmentary that they cannot be expected
suddenly to rise to the ~occasion -and provide necessary
support to the Arny during mlitary operations unless they

are properly disciplined and in fit condition at all tines
so as to be prepared for any eventuality. The Governnent of
India has in exercise of the power conferred upon it by sub-
sections (1) and (4) of Section 4 of ‘Arny Act 1950 issued a
Notification bearing. SRO 329 dated 23rd Septenber 1960
applying to GREF all  the provisions of that ‘Act with the
exception of those shown in Schedule A, subject to the
nodi fications set forth in Schedule B and directing that the
officers mentioned in the first colum of Schedule C shal
exercise or perform in respect of nenmbers of the said Force
under their comrand, the jurisdiction, powers and duties
incident to the operation of that Act specified in the
second col um of Schedule C. This Notification makes vari ous
provisions of Army Act 1950 applicable to GREF and anpngst
themis Section 21 which provides:

21. Subject to the provisions of any 1aw for the
time being in force relating to the regular Arny or to
any branch thereof, the Central CGovernnent  may, by
notification, make rules restricting to such extent and
in such manner as may be necessary the right of any
person subject to this Act:-

(a) to be a nenber of, or to be associated in any way
with, any trade union or |abour union or any class
of trade of labour wunions, or . and society,
institution or associ ation or any class of
institution or associations;

(b) to attend or address any neeting or to take part
in any denonstration organised by any  body of
persons for any political or other purposes;

(c) to comrunicate wth the press or to publish or
cause to be published any book, letter or other
docunent s.

The other sections which are nade applicable deal with
speci al privileges, offences, punishnments, penal deductions,
arrest and proceedi ngs before trial, Court-Mrtial and other
incidental matters. These section which are made applicable
are primarily intended to inmpose strict discipline on the
menbers of GREF the same kind of discipline which is
required to be observed by the regular Arnmy personnel. The
CGovernment of India has also in exercise of the powers of
conferred by Section 21, sub-section (4) of Section 102 and
section
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191 of the Arny Act 1950 issued another Notification bearing
SRO 330 on the sanme day, nanmely, 23rd Septenber 1960,
directing that the Arny Rules 1954 as anended fromtine to
time shall, with the exception of Rules 7 to 18, 168, 172 to
176, 190 and 191, be deened to be Rul es made under the Arny
Act 1950 as applied to GREF. Rules 19, 20 and 21 of the Arny
Rul es 1954 are material for the purpose of the present wit
petitions and they provide inter alia as foll ows
19. Unaut horised organisations-No person subject

to the Act shall, wthout the express sanction of the

Central Covernnent: -

(i) take official cognizance of, or assist or take any

active part in, any society, institution or
organi sation not recognised as part of the Armed
Forces of the Uni on; unless it be of a

recreational or religious nature in which case

prior sanction of the superior officer shall be

obt ai ned;

(ii) be a nmenber of, or be associated in any way with,
any trade wunion or l|abour union, or any class of
trade or | abour unions.

20. Political and non-mlitary activities-(1) No
person subject ~to the Act shall attend, address, or
take part in‘any neeting or denonstration held for a
party or any political purposes, or belong to join or
subscribe in the aid of, any political association or
novenent .

(2) No person subject to the Act shall issue an
address to electors or -in-any other manner publicly
announce hinself of allow hinmself  to be publicly
announced as a candidate or as a prospective candi date
for election to Parliament, the legislature of a State,
or a local authority, or any other public body or act
as a nmenber of a candidate’'s election commttee or in
any way actively pronote or prosecute a candidate's
i nterests.

21. Communications to the Press, Lectures, etc-No
person subject to the Act shall.-

(i) publish in any from whatever or conmunicate
directly or indirectly to the Press any matter .in
rel a-
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tion to a political question or on a service
subj ect or containing any service infornmation, or
publish or cause to be published any -book or
letter or article or other docunent on such
guestion or matter or containing such information
wi t hout the prior sanction of the Centra

CGovernnment, or any officer specified by the

Central CGovernnment in this behalf; or
(ii) deliver a lecture or wireless address, on a matter

relating to a political question or on a service

subj ect or containing any information or views on
any service subject without the prior sanction of
the Central Governnent or any officer specified by

the Central CGovernment in this behal f.

These rules obviously owe their genesis to Section 21
and they inmpose restrictions on the fundamental rights of
menbers of GREF. Since the Arny Act 1950 and Arny Rul es 1954
are made applicable by virtue of SRO Nos. 329 and 330 dated
23rd Septenber, 1960, GREF personnel when recruited, are
required to accept certain terns and conditions of
appoi nt nent which include inter alia the foll ow ng:

"5 (iv): You will be governed by the provisions of
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Central Civil Service (Cassification, Control and
Appeal ) Rules, 1965, as anended from tine to tine.
Not wi t hst andi ng the above, you will be further subject

to certain provisions of the Arny Act, 1950, and Rul es

made thereunder, as laid down in SROs. 329 and 330 of

1960, for purposes of discipline. It wll be open to

the appropriate disciplinary authority wunder the Arny

Act 1950 to proceed wunder its provisions wherever it

considers it expedient or necessary to do so."

5(v): You will be required to serve anywhere in
India or outside India and when so called upon by the
CGovernment or the appointing authority or your superior
of ficer, you shall proceed on field service.

5 (vi): You shall, if required, be liable to serve
in any Defence Service or post connected wth the
def ence of India:

XXX XXX XXX XXX XXX
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5 (xi): _On your appointnent, you will be required
to wear the prescribed uniformwhile on duty, abide by
such-rules and instructions issued by your superior
authority regardi ng discipline, turnout, undergo such
training and take ~such departnental test as the
Cover nent may prescribe.”

The result is that the directly recruited GREF
personnel are governed by the provisions of Central Cvi
Service (O assification, Control and Appeal) Rules 1965 as
amended from time to tine but for purposes of discipline,
they are subject to certain provisions of the Army Act 1950
and the Arny Rules 1954 as laid dowmm in SROs 329 and 330
dat ed 23rd Septenber 1960.

The material facts in all the wit petitions which are
bei ng di sposed of by this Judgnment are sinilar and hence it
is not necessary to set out separately the facts of each
wit petition. It will suffice to set out the facts of wit
petition No. 815 of 1980 which was tried as the main wit
petition and whatever we say in regard to the facts of this
wit petition nmust apply equally in regard to the other wit
petitions. The petitioners in wit petition No. 815 of 1980
are 24 in nunber and at all material tinmes they were nmenbers
of GREF. CQut of them petitioner Nos. 1 and 24 were
deserters from service and warrants were —issued for their
arrest under the provisions of the Arnmy Act 1950 but the
Police Authorities were not able to apprehend them So far
as petitioners Nos. 2 to 23 are concerned, they were charged
before the Court-Martial for offences under section 63 of
the Army Act 1950 in that they alongwith sone other GREF
personnel assenbled in front of HQ Chi ef Engi neer (Project)
Vartak shouting slogans and denanding rel ease of HQ CE (P)
Vartak personnel placed under arrest, renoved their belts
and threw themon the ground in the vicinity of OC's Ofice,
participated in a black flag denonstration and failed to
fall in line though ordered to do so by Brig. Gosain, Chief
Engi neer Project, Vartak and al so associ ated thensel ves with

an illegal association called "AIl India Border Roads
Enpl oyees Association". These 22 petitioners were tried by
the Court-Martial in accordance with t he procedure

prescribed by the Arny Act 1950 and the Arny Rul es 1954 as
applicable to the menbers of GREF and on being convicted,
they were dismssed fromservice. The petitioners thereupon
preferred wit petition No. 815 of 1980 <challenging the
validity of SROs. 329 and 330 dated 23rd Septenber 1960
since these Notifications had the effect
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of applying the provisions of the Army Act 1950 and the Arny
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Rul es 1954 to the nenbers of GREF and restricting their
fundanental rights. The petitioners contended that CGREF was
not a Force raised and nmi ntai ned under the authority of the
Central Covernnent and SROs. 329 and 330 dated 23rd
Septenmber 1960 were ultra vires the powers of the Centra

CGovernment under sub-sections (1) and (4) of Section 4 of
the Arny Act 1950. The petitioners also urged that in any
event the application of Section 21 of the Arny Act 1950
read with Rules 19 to 21 of the Arny Rules 1954 to the
menbers of GREF was unconstitutional since it restricted the
fundanmental rights of the nmenbers of GREF in a nmanner not
permtted by the Constitution and such restriction of the
fundanental rights was not protected by Article 33, because
the menmbers of GREF was not "menbers of the Armed Forces or
the Forces charged with the mmintenance of public order"
within the nmeaning of that Article. There was al so one ot her
contention advanced on behalf -~ of the petitioners which, if
wel | founded would render it unnecessary to exam ne whet her
GREF was 'a Force raised and nmaintained under the authority
of the Central Governnent and the nmenbers of GREF were
nmenbers of  the Arned Forces or the Forces charged with the
mai nt enance of public order ~and that contention was that
Section 21 of the Arny Act 1950 was in any event not
justified by the ternms of Article 33, . since wunder that
Article it was Parlianent al one which was entrusted with the
power to determine to what extent any of « the fundanenta

rights shall, in application to the  nmenmbers of the Armed
Forces or the Forces charged with the maintenance of public
order, be restricted or abrogated so as to ensure the proper
di scharge of their duties and the nmai ntenance of discipline
amongst them and Parlianent —could not leave it to the
Central Covernnent to determine the extent of such
restriction or abrogation as was sought to be done under-
Section 21. Section 21 was therefore,  according to the
petitioners, unconstitutional and void and al ongwith Section
21 nust fall Rules 19 to 21 of the Army Rules 1954. The
petitioners contended that in the circunstances they were
entitled to exercise their fundanental rights under C auses
(a), (b) and (c) of Art. 19 (1) wthout any of the
restriction inposed by Rules 19 to 21 of the Arny Rules 1954
and if that be so, they could not be charged under section
63 of the Army Act 1950 on the facts alleged agai nst them
and their convictions by the Court-Martial were illegal and
voi d and consequently they continued in service of GREF. The
self same contentions were repeated on behalf on the
petitioners in
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the other wit petitions. The respondents disputed the
validity of these contentions and submtted that GREF was a
Force raised and naintained under the authority of the
Central Gover nnent and having regard to the  specia

character of GREF and the role which it was required to play
in support of the Arny operations, the nenbers of GREF coul d
legitimately be regarded as nenbers of the Arned Forces
within the neaning of Art. 33 and the Central Governnent was
therefore entitled to issue SRGOs. 329 and 330 dated 23rd
Sept enber 1960 neking the provisions of the Arny Act 1950
and the Arny Rules 1954 and particularly Section 21 and
Rules 19 to 21 applicable to the menbers of GREF. The
respondents defended the wvalidity of Section 21 and
contended that it was a proper exercise of power by
Parlianment under Art. 33 determining the extent to which the
Fundamental Rights nmay, in their application to the nmenbers
of the Armed Forces including CGREF, be restricted or
abrogated and it was not outside the power conferred on
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Parlianment by that article and, read with Rules 19 to 21, it
validly restricted the Fundanental Rights of the nenbers of
GREF. The respondents submitted that in the circunstances
the petitioners were rightly charged under Section 63 of the
Arnmy Act 1950 and their convictions by the Court Martial and
subsequent dismissals were valid. The respondents thus
sought to sustain the validity of the action taken by the
authorities against the petitioners.

Now the first question that arises for consideration on
these rival contentions is as to the constitutional validity
of Section 21. That section enpowers the Central CGovernnent
by notification to make rules restricting "to such extent
and in such manner as may be necessary" three categories of
rights of any person subject to the Arnmy Act 1950, nanely,
(a) the right to be a nmenber of or to be associated in any
way with, any trade union or |abour union, or any class of
trade or |abour unions,” or any society, institution or
associ ation or any class of institution or associations; (b)
the right / to-attend or address any neeting or to take part
in any denonstration organi sed by any body of persons for
any political —or other _purposes; -and (c)the rights to
conmuni cate with the press or to publish or cause to be
publ i shed any book, letter~ or other docunent. These rights
which are permtted to be restricted are part of the
Fundanent al Ri ghts /under clauses (a), (b) and (c) of article
19(1) and wunder the  constitutional schene, they cannot be
restricted by executive action wunsupported- by law If any
restrictions are to be inposed, that can be done only by | aw
and such | aw must satisfy
78
the requirenents of clause (2), (3) or (4) of article 19
according as the right restricted falls within clause (a),
(b) or (c) of article 19(1). The restrictions inposed nust
be reasonable and in case of right under clause ' (a) of
article 19(1), they nust ‘be "in the interest of the
sovereignty and integrity of ~India, the security  of the
state, friendly relations with foreign states, public order
decency or norality, or in relation to contenpt of court,
defamation or incitement to an offence" as provided in
clause (2) of article 19, in case of right under clause (b)
of article 19(1), they nust be "in the interest of the
sovereignty and integrity of India or public order” as
provided in clause (3) of article 19 and in case of right
under clause (c) of article 19(1), they nmust be "in the
interest of the sovereignty and integrity of India or public
order or norality" as provided in clause (4) of article 19.
Then only they would be valid; otherwise they would be
unconstitutional and the law inposing them would be void.
Now here we find that Section 21 does not itself inmpose any
restrictions on the three categories of rights /there
specified. |If Section 21 had itself inmposed “any such
restrictions, it would have becone necessary to exam ne
whet her such restrictions are justified under clause (2),
(3) or (4) of article 19, as nmay be applicable. But Section

21 | eaves it to the Central Governnment to i mpose
restrictions on these three categories of rights wthout
l ayi ng down any guidelines or indicating any limtations

which would ensure that the restrictions inposed by the
Central Covernment are in conformty with clause (2), (3) or
(4) of article 19, whichever be applicable. It confers power
on the Central Governnent in very wde terms by providing
that the Central Government may inpose restrictions on these
three categories of rights "to such extent and in such
manner as may be necessary." The Central Covernnent s
constituted the sol e judge of what restrictions are
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consi dered necessary and the Central Governnent nmmy, in
terns of the power conferred upon it, inpose restrictions it
consi ders necessary, even though they may not be pernissible
under clauses (2), (3) and (4) of article 19. The power
conferred on the Central Governnent to inmpose restrictions
on these three categories of rights which are part of the
Fundanental Ri ghts under clauses (a), (b) and (c) of article
19(1) is thus a broad uncanalised and unrestricted power
permtting violation of the constitutional linmitations. But,
even so, section 21 cannot be condemmed as invalid on this
ground, as it is saved by article 33 which permts the
enactmment of such a provision. Article 33 carves out an
exception in so far as the applicability of Fundanenta

Ri ghts to nenbers of the Arnmed Forces and the Forces charged
wi th the maintenance of ‘public order is
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concerned. It is elementary that a highly disciplined and
efficient armed force is absolutely essential for the
defence of the country. Defence preparedness is in fact the
only sure _guarantee agai nst ~ aggression. Every effort has
therefore to be nmade to build up a strong and powerful arny
capable of guarding the frontiers of the country and
protecting it from aggression. Now obviously no armnmy can
continuously maintain its state of preparedness to nmeet any
eventuality and successfully withstand aggression and
protect the sovereignty and integrity of the country unless
it is at all times possessed of high norale and strict
di scipline. Mdrrale and discipline are indeed the very sou

of an arny and no ot her consideration, howsoever inportant,
can outwei gh the need to strengthen the norale of the arned
forces and to nmmintain di scipline anmongst them Any
relaxation in the matter of norale and discipline may prove
di sastrous and ultimately lead to chaos and ruination
affecting the well being and inperilling the human rights of
the entire people of the country. The constitution makers
therefore placed the need for -~ discipline above the
fundanental rights so far as the nenbers of the Arned Forces
and the Forces charged with the nai ntenance of public order
are concerned and provided in Article 33 that Parlianment may
by law determnmine the extent to which any of the Fundanent al
Rights in their application to menbers of the Arnmed Forces
and the Forces charged with the mai ntenance of public order

may be restricted or abrogated so as to ensure the proper
di scharge of their duties and the mai ntenance of di scipline
among them Article 33 on a plain grammtical construction
of its language does not require that Parliament itself mnust
by law restrict or abrogate any of the Fundanental Rights in
order to attract the applicability of that Article. What it
says is only this and no nore, nanely, that Parlianent may
by law deternine the permssible extent to which any of the
Fundanental Rights nmay be restricted or abrogated-in their
application to the nenbers of the Arnmed Forces and the
Forces charged with the maintenance of public ' order

Parliament itself can, of course, by enacting a |law restrict
or abrogate any of the Fundanmental Rights in their
application to the nenbers of the Armed Forces and the
Forces charged with the nmaintenance of public order as, in
fact, it has done by enacting the Arnmy Act, 1950, the
provisions of which, according to the decisions of a
Constitution Bench of this Court in Ram Swarup v. Union of
India(l) are protected by article 33 even if found to affect
one or nore of the Fundanental Rights. But
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having regard to varying requirement of arny discipline and
the need for flexibility in this sensitive area, it would be
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i nexpedient to i nsist that Parlianment itself shoul d
determ ne what particular restrictions should be inmposed and
on which Fundanental Rights in the interest of proper
di scharge of duties by the nmenbers of the Arned Forces and
the Forces charged with the maintenance of public order
mai nt enance of di sci pline ampng them The extent of
restrictions necessary to be i nposed on any of the
Fundanental Rights in their application to the nmenbers of
the Arned Forces and the Forces charged with the mai ntenance
of public order for the purpose of ensuring proper discharge
of their duties and maintenance of discipline anmong them
woul d necessarily depend upon the prevailing situation at a
given point of tinme and it would be inadvisable to encase it
ina rigidstatutory fornmula. The Constitution nakers were
obvi ously anxi ous that no nore restrictions shoul d be placed
on the Fundanental Rights of the nenbers of the Armed Forces
and the Forces charged with the nmaintenance of public order
than are absolutely necessary for ensuring proper discharge
of their /duties and the mmintenance of discipline anobng
them and therefore they decided to introduce a certain
amount of flexibility in the inposition of such restrictions
and by article 33, enpowered Parliament to determine the
perm ssi ble extent to which any of the Fundanental Rights in
their application to the menbers of the Arned Forces and the
Forces charged with the naintenance of public order may be
restricted or abrogated, so that within such pernissible
extent determined @by Parliament, any appropriate authority
aut horised by Parliament may restrict or abrogate any such
Fundanental Rights.  Parliament was therefore wthin its
power under article 33  to enact Section 21 |aying down to
what extent the Central Government may restrict the
Fundanental Ri ghts under clauses (a), (b) and (c) of article
19(1), of any person subject to the Arny Act, 1950, every
such person being clearly a menber of the Arned Forces. The
extent to which restrictions may  be inposed on the
Fundanental Ri ghts under clauses (a), (b) and (c) of article
19(1) is clearly indicated in clauses (a), (b) and (c) of
section 21 and the Central Government is authorised to
i mpose restrictions on these Fundanental R ghts - only 'to the
extent of the rights set out in clauses (a), (b) and (c) of
section 21 and no more. The permssible extent of the
restrictions which my be inposed on the Fundanental Rights
under clauses (a), (b) and (c) of Article 19 (1) having been
laid down in clauses (a), (b) and (c) of section 21, the
Central Governnent is enpowered to inpose restrictions
within such pernmissible limt, "to such extent and
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in such manner as nmay be necessary." The guideline for
determning as to which restrictions should be considered
necessary by the Central Governnent within the pernissible
extent determned by Parlianent is provided in article 33
itself, nanely, that the restrictions should be such as are
necessary for ensuring the proper discharge of their duties
by the nenbers of the Arned Forces and the mai nt enance of
di scipline anong them The Central Government has to keep
this guideline before it in exercising the power of inposing
restrictions under Section 21 though, it nmay be pointed out
that once the Central Government has inposed restrictions in
exercise of this power, the court wll not ordinarily
interefere with the decision of the Central Government that
such restrictions are necessary because that is a matter
left by Parlianent exclusively to the Central Governnent
which is best in a position to know what the situation
demands. Section 21 nust, in the circunstances, be held to
be constitutionally valid as being within the power
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conferred under article 33.

That takes wus to the next question whether the Centra
Government was entitled to i ssue SROs. 329 and 330 applying
certain provisions of the Arny Act 1950 and the Army rul es
1954 to the nenbers of GREF. We will first consider the
guestion of validity of SRO 329 because if that notification
has been wvalidly issued and the provisions of section 21
sub-section (4) of section 102 and section 191 of the Arny
Act 1950 nmade applicable to the nmenbers of REF, SRO 330
applying certain provisions of the Arnmy Rules, 1954 to the
menbers of GREF in exercise of the powers conferred under
section 21, sub-section(4) of section 102 and section 191 of
the Arny Act 1950 would be fortiori be valid. Now SRO 329 is
i ssued by the Central Governnment under sub-sections (1) and
(4) of section 4 of the Army Act 1950 which provide inter
alia as under:

"Sec. 4(1) The Central CGovernnent ny, by notification
apply with or w thout nodifications, all or
any of the provisions of this Act to any
force raised and maintained in India under
the authority of that Governnment, and suspend
the operation ~of any other enactrment for the
time being applicable to the said force.

(2) - -
(3) . - ) -
(4) Wiile any of the provisions of this Act apply
to the said force, the Central Governnent
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ny, by notification, direct by what authority
any jurisdiction, powers or ~duties incident
to the operation of these provision shall be
exercised or perfornmed in respect of the said
force.

The Central CGovernnent is enpowered under sub-section
(1) of section 4 to apply any of the provisions of the Arny
Act, 1950 to any force raised or mmintained in India under
the authority of that Government and when any such
provisions of the Army Act, 1950 are applied to that force
under sub-section (1), the Central Governnment can by
notification issued under sub-section - (4), direct by what
authority, the jurisdiction, powers and duties incident to
the operation of those provisions shall —be exercised or
perfornmed in respect of that force. SRO 329 applying certain
provisions of the Arny Act, 1950 to the nenbers of GREF and
directing by what authority, the jurisdiction, powers and
duties incident to the operation of those provisions shal
be exercised or performed in respect of GREF, would
therefore be wthin the power of the Central Governnent
under sub-section (1) and (4) of section 4, if GREF could be
said to be a force raised and maintained in India under the
authority of the Central Governnment. The question-is: what
is the true neaning and scope of the expression "any force
raised and maintained in India under the authority of the
Central Governnment." The word "force" is not defined
anywhere in the Army Act, 1950. There is a definition of the
expression "the forces" in section 3 (xi) but it does not
hel p, because the expregsion we have to construe is "force"
which is different from "the forces". There is however an
i ndication to be found in sub-section (2) of section 4 which
throws some |light on the sense in which the word "force" is
used in sub-section (1) of section 4. Section 4, sub-section
(2) clearly contenplates that the "force" referred to in
sub-section (1) of section 4 nust be a force organi sed on
simlar lines as the army with rank structure. So far as
GREF is concerned, there can be no doubt that it is a force
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organi sed on arny pattern with units and sub units and rank
structure. Mreover, as is clear fromthe letter dated 16th
June, 1960 addressed by the Secretary, Border Roads
Devel opment Board to the Director General Border Roads, GREF
is a force raised and mmintained under the 11 authority of
the Central CGovernment. The Central CGovernnent therefore had
power under sub-sections (1) and (4) of section 4 to issue
SRO 329 applying sone of the provisions of the Arny Act,
1950 to GREF and directing by what authority t he
jurisdiction
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powers and duties incident to the operation of these
provi sions shall be exercised or perforned in respect of

GREF. But the question is, and that is the nore inportant
guestion to which we _have to address ourselves, whether
even if GREF was a force  raised and maintained under the
authority of the Central Covernment, the Central Covernment
could, /in exercise of the powers conferred under sub-section
(1) of 'section 4, validly-apply section 21 to the nmenbers of
GREF. Section 21 empowers the Central Governnment to make
rules restricting "to such extent and in such nanner as nay
be necessary" the rights set out in clauses (2), (b) and (c)
of that section and in exercise of this power, the Centra
CGovernment has nmade rules 19 to 21 to which reference has
al ready been nmde by us. Now as already pointed out above,
section 21 is protected against invalidation by Article 33,
since it lays down in clauses (a), (b) and (c) the possible
extent to which the fundanental rights of any person subject
to the Arnmy Act, 1950 may be restricted and every person
subject to the Arnmy Act 1950 woul d cl early and indubitably
be a nenber of the Arned Forces wthin the neaning of
Article 33. But if section 21 were to be applied to persons
who are not nenbers of the Arned Forces of the forces
charged with the nmaintenance of public order, Article 33
woul d not afford any protection to section 21 in so far as
it applies to such persons and the application of section 21
to such persons would be unconstitutional. W nust therefore
proceed to consider whether the nenbers of GREF " coul d be
said to be menbers of the Armed Forces w thin the neaning of
Article 33. If they cannot be said to be nenbers of the
Armed Forces, the application of section 21 to-them would
not have the protection of Article 33 and would be clearly
voi d.

The history, conposition, adm nistration, organisation
and role of GREF which we have described above while
narrating the facts clearly showthat GREF is an-integra
part of the Arned Forces. It is undoubtedly a departnenta
construction agency as contended on behal f of the
petitioners but it is distinct from other construction
agenci es such as Central Public Wrks Departnent etc., in
that it is a force intended primarily to support the army in
its operational requirenent. It is significant to note that
the Border Roads organisation, which is in over all contro
of GREF was originally created as part of Arny Headquarters
and it was only later, for reasons of high policy, that it
was separated from Arnmy Headquarters and placed under the
Border Roads Devel opnent Board. Though the budget of the
Bor der Roads organisation forns
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part of the budget of Mnistry of Shipping and Transport,
the financial control is vested in the Mnistry of Finance
(Defence). The entire infra-structure of GREF is nodelled on
the pattern of the Arny and it is organised into units and
sub-units with conmand and control systemsimlar to that in
the Arny. The personnel of GREF right fromclass IV to class
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| have to be in uniformwth distinctive badges of rank and
they have a rank structure equivalent to that of the Arny.
GREF is primarily intended to carry out defence and other
wor ks projected by the General Staff, Arnmy Headquarters and
it is only where spare capacity is available that GCREF
undertakes works of other mnistries or departnments on
agency basis and there also, preference is given to
strategic and other roads in sensitive areas. The funds
which are provided to the Border Roads organisation are
meant exclusively for carrying out the works entrusted by
the General Staff, Arny Headquarters and so far as the works
carried out for other mnistries or departnments on agency
basis are concerned, ‘the funds of the Border Roads
organi sation are not permtted to be used for carrying out
those works and they are paid for by the respective
mnistries or departnments and where applicable, agency
charges for executing the works are also collected. The
statistics given in the earlier part of the judgnment show
that the 'major portion of the work executed by GREF units
consi sts 'of ~ tasks entrusted by the General Staff, Arny
Headquarters and only a small percentage of the work is
bei ng done on behalf of other ministries or departnents.
GREF units carry out essentially those tasks which are other
wi se carried out by Arny Engineering Reginments and they
provi de engi neering support to the Arny both during peace
time as also during hostilities. It was found necessary as a
result of a najor review carried out by Arnmy Headquarters
after 1971 that a mninumof 17 Border Road Task Forces and
34 Pioneer Conpanies  would be permanently 'required for
provi di ng engi neering support to the Arny and accordingly 17
Border Road Task Forces and 34 Pioneer Conpanies have been
nade pernmanent and their conposition has beenreorgani sed in
accordance with t he reconmendati ons of the. Arny
Headquarters. These 17 Border Road Task Forces 'and 34
Pi oneer Conpani es are being naintained as essential units of
GREF for neeting the operational requirenents of the Arny,
even if sufficient work is not (available for themat any
gi ven point of tine. The operational planning of the
Army is in fact based on availability of these 17 Border
Road Task Forces and 34 Pioneer Conpanies and during
operations, they have to carry out tasks which would
ot herwi se have been done by equal nunber of Arny Engi neering
85

Regi ments. It nmay be pointed out that these 17 Border Road
Task Forces and 34 Pi oneer Conpani es have replaced
correspondi ng nunber of Army Engineering Reginments and
Pi oneer Conpanies in the Army. The tasks required to be
carried out by the Border Road Task Forces have al ready been
described in sone details in the opening part of the
Judgnent while narrating the facts and we need not repeat
the same over again. Suffice it to state that these tasks
are required to be carried out by the Border Road Task
Forces during operations wth a view to provi di ng
engi neering support to the Army in its operational plans.
The Border Road Task Forces have to performthese tasks and
provi de engi neering support to the Arny not only upto the
border but even beyond upto the exent of advance into eneny
territories. Even in peace tine, the Border Road Task Forces
have to undertake works projected by General Staff, Armny
Headquarters to nmeet their operational requirements and
these work include construction and maintenance of roads,
operational tracks, ditch-cumbund (water obstacles on the
broder), field fortifications |ike bunkers, fire trenches
and pill boxes, heli pads and airfields. It is also
significant to note that the Border Road Task 1 Forces and
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Pi oneer Conpani es attached to themare included in the order
of Battle of the Army which inplies that support of these
units to the Arnmy is guaranteed and can be requisitioned at
any time The Border Road Tack Forces are al so sub-allotted
to lower army formations and they appear on the order of
Battle of these formations. GREF units consisting of these
Border Road Task Forces and Pioneer Conpanies are placed
under the direct control of the Arny during enmergencies when
the entire control of this Force is entrusted to the Chief
of the Arny Staff. Even during peace tinme, the Chief of the
Arnmy Staff exercises control over the discipline of the
menbers of GREF units through the applicability of the
provisions of the Arny ‘Act 1950. The Director General
Border Roads who is in over-all <control of GREF units is
al ways an army officer of the rank of Major CGeneral and his
confidential reports ~are witten by the Chief of the Arny
Staff. The signal communication of GREF is also integrated
with the Army~ conmuni cati on set up not only during
operations but® also in nornal peace tine. It is also a
factor of  vital significance which enphasises the specia
character of GREF as a force intended to provide support to
the Arny in its operational plans and requirenents that Arny
personnel are postedin GREF units according to a carefully
pl anned manning policy so that GREF wunits can in tinmes of
war or hostilities be  able to provide effective support to
the Arny. The tenure of office of the Arny
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personnel in GREF units is regarded  as normal reginmental
duty and is equated with simlar appointnents in the Arny
for the purpose of pronotion, career planning etc. Even the
directly recruited personnel of GREF are given training at
the GREF Centre before they are posted and the  training
given is in three mnilitary disciplines which we have
described in detail in the opening part of the Judgnent. The
training includes not only drill, marching and sal uting but
al so conbat training including physical training such as
st andi ng Exerci ses, beam exercises. rope work, route narches
etc. and conbat engi neering training including field
engi neering, handling of service cxplosives, ~canouflage,
conbat equi prent, bridging, field fortifications, wre
obstacles etc. Moreover, the directly recruited  personne
are taken up only after they wvoluntarily accept the terns
and conditions of enployment which include inter alia
conditions 5 (1v), (v). 5 (vi) and 5 (xi) which have been
reproduced in full while narrating the facts. These
conditions nake it clear the directly recruited personnel ny
be required to serve anywhere in India and outside India and
when directed, they would have to proceed on field service
and if required, they would also be |liable to serve in any
Def ence Service or post connected with the defence of India.
It is also stipulated in these conditions that “on their
appoi ntnent, the directly recruited personnel woul d have to
wear the prescribed uniform while on duty and that  they
woul d be subject to the provisions of the Arny Act 1950 and
the Arny Rules 1954 as laid down in SRGs. 329 and 330 for
purpuoses of discipline. It 1is abundantly clear fromthese
facts and circunstances that GREF is an integral part of the
Armed Forces and the nmenbers of GREF can legitimtely be
said to be nenmbers of the Armed Forces within the neani ng of
article 33.

The petitioners however tried to conbat this conclusion
by pointing out that the services constituted under Border
Roads Engi neering Service Group A Rules 1977 and the Border
Roads Engi neering Service Goup B, Rules, 1977 both of which
were made by the President in exercise of the powers
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conferred under article 309 and brought into force wth
effect from 20th Septenmber 1977, were expressly designated
as Central Civil Services and that in reply to Unstarred
Question No. 1100, the Mnister for Defence stated on 18th
June, 1980 that "GREF as at present organized is a civilian
construction force" and simlarly in reply to Unstarred
Question No. 6002, the Mnister of Defence observed on 1st
April 1981 that "the civilian enployees serving with the
Border Roads organi sation and
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GREF are not under admnistrative control of Mnistry of
Def ence but are under the administrative control of the
Border Roads Devel opnent Board® and so also Mnister of
Def ence stated on 25th February 1983 in answer to Unstarred
Question No. 938 that "the nenbers of the General Reserve
Engi neer Force of the Border Roads organisation are civilian
enpl oyees of the Central Governnment". The petitioners
contended on the basis of these statenents that GREF was not
an Armed 'Force but- was a civilian construction agency and
the nmenbers of GREF could not possibly be regarded as
nmenbers of  the Arned Forces so as to fall within the scope
and anmbit of article 33. This contentions though it may
appear at first blushattractive, is in our opinion not well

founded and nmust be rejected. It is undoubtedly true that as
stated by the Mnister of Defence, GREF is a civilian
construction force and the nenbers of ~ GREF are civilian
enpl oyees under the administrative control of the Border
Roads Devel opment 'Board and that~ the engineer officers
anongst hem constitute what nmay be designed as "Centra

Cvil Services, wthin GREF, ~but that does not nean that
they cannot be at the sane tine forman integral part of the
Armed Forces. The fact that they are described as civilian
enpl oyees and they have their own special rules of
recruitnment and are governed by the Central Cvil Service
(A assification, Control and Appeal) Rules, 1965 is not
determ native of The question whether they are nenbers of
the Armed Forces It may be noted that even the nenbers of
the CGvil General Transport Conpanies constituted / under
CGovernment of India, War Departnent, notification No. 1584
dated 29th June, 1946 as al so the nenmbers of the independent
Transport Pl atoons have been treated as nenbers of the Armed
Forces for the purpose of application of the provisions of
the Arny Act 1950 by SRO 122 dated 22nd July 1960 and SRO
282 dated 17th August 1960. So also when personal  of
Mlitary Engi neer Service have to function in-operationa

areas under the arny, they too are brought wunder the
provi si ons of the Arnmy Act 1950 for the  purpose of
di sci pline. The question whether the nenbers of GREF can be
said to be nenbers of the Arned Forces for the purpose of
attracting the applicability of article 33 nust” depend
essentially on the character of GREF, its organi sational set
up, its functions, the role it is called upon toplay in
relation to the Armed Forces and the depth and intimacy of
its connection and the extent of its integration with the
Armed Forces and if judged by this creterian, they are found
to be nenbers of the Arnmed Forces, the nere fact that they
are non-conbatant civilians
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governed by the Central Civil Services (Cassification
Control and Appeal) Rules 1965, cannot make any difference.

This view which we are taking on principle finds anple
support from the decision of this Court in Qus Kutilinga

Achudan Nair & Ors. v. Union of India & Os. (1) where the
guestion was whether certain enployees in the Defence
Establ i shment such as cooks, chowkidars, |askers, barbers,
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carpenters, nechanics, boot-nmakers, tailors etc. who were
nonconbatant civilians governed by the CGvil Service

Regul ations for purpose of discipline, |eave, pay etc. and
were eligible to serve upto the age of 60 years unlike the
menbers of the Arnmed Forces, could be validly called
"menbers of the Armed Forces" covered by article 33, because
it Was only if they were nenbers of the Armed Forces within
the neaning of that article that the restrictions inposed
upon their right to formassociation could be sustained.
This Court speaking through Sarkaria, J. held that the
enpl oyees in question were nenbers of the Arned Forces and
gave the followi ng reasons in support of its view
"The nmenbers of ‘the Unions represented by the

appel lants fall within this category. It is their

duty to follow or acconpany the Arnmed personnel on

active service, ~or in .camp or on the march.

Al t hough they are non-conbatants and are in some

matters governed by the Cvil Service Regul ations,

yet they are integral to the Arned Forces. They

answer-the descriptionof the "nenbers of the

Armed Forces" withinthe contenplation of Article

33."
Here also it is indisputable on the facts and circunstances
nmentioned above that the functions and  duties of GREF are
integrally connected with the operational plans and
requirenents of the Arned Forces and the nenbers of GREF
are, to use the words of Sarkaria, J. "integral to the Arnmed
Forces". There can be no doubt that w th out the efficient
and disciplined operational role of GREF the mnmlitary
operations in border areas during peace as also in tinmes of
war will be seriously hanpered and a highly disciplined and
efficient GREF is absolutely essential for ~“supporting the
operational plans and neeting the operational requirenments

of the Arned Forces. It nust therefore be held that the
menbers of GREF answer the description of "nmenbers of the
Armed Forces” within the meaning of article 33 and

consequently the application of section 21 of the Arny
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Act 1950 to the nenbers of GREF nust be held to be protected
by that Article and the Fundanental Rights of the nmenbers of
GREF must be held to be wvalidly restricted by section 21
read with Rules 19 to 21 of the Arny Rules 1954. |f that be
so, the petitioners were liable to be charged under section
63 of the Army Act 1950 for the alleged violations of Rules
19 to 21 and their convictions by Court ~Martial as  also
subsequent dism ssals nust be held to be valid.

Before we part with this point, we may point out that
an angui shed conplaint was made before us on behal f of the
petitioners that there is considerable disparity between the
Armmy personnel posted in GREF units and the other officers
and men of GREF in so far as the ternms and conditions of
service, such as, salary, allowances and rations arc
concerned. It is not necessary for us to consider whether
this conplaint is justified; it is possible that it nay not
be wholly unjustified but we may point out that in any event
it has no real bearing. It all on the question whether the
menbers of GREF can be said to be nenbers of Armed Forces.
Since, the nmenbers of GREF are drawn from two different
sources, it 1is possible that the terms and conditions of
service of the personnel comng fromthe two sources may be
different. The Arny personnel posted in GREF units naturally
carry their own terns and conditions of service while the
other officers and men in GREF are governed by their own
distinctive ternmns and conditions. It is difficult to
appreciate how differences in terms and conditions of
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servi ce between GREF personnel conming from two different
streans can possibly have any inpact on the character of
GREF as a force integral to the Armed Forces. It is
imuaterial for the purpose of deternmining whether the
menbers of GREF are nenbers of the Arned Forces as to what
are the terns and conditions of service of the nmenbers of
GREF and whether they are identical wth those of Arned
personnel appointed on the same or equival ent posts in GREF
units. But, we may observe that in case it is found that the
terms and conditions of service of officers and nen in CREF
directly recruited or taken on deputation are in any way
| ess favourable than those of Arny personnel appointed to
the sanme or equivalent posts in GREF, the Central Governnment
m ght well consider the advisability of taking steps for
ensuring that the disparity, if any, between the terns and
conditions of service, such as, salary, allowances, rations
etc. O Arny personnel ~posted. in GREF units and other
of ficers and men'in GREF is renoved
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It nmay be pointed out that a faint attenpt was nade on
behal f of — the petitionersto contend that their convictions
by Court Martial were -illegal since their trial was not in
accordance with |aw This contention was strongly resisted
on behalf of the respondents and it was positively averred
inthe affidavit of Lt. Col. Shergill that disciplinary
action was initiated and puni shnment awarded by the conpetent
di sciplinary authority after the offences were proved in
accordance with law and all possible help and opportunity
was extended to the petitioners and others who were tried to
defend thenselves with the help of defending officers of
their choice or of civil lawers. Lt. Col. Shergill stated
inthe clearest terns in his affidavit in reply that "out of
357 personnel kept under mlitary custody, 287 have been
rel eased on the basis of their unconditional apology and
those who failed to do so, have been tried by GCM SCM
summarily and awarded punishnent, on the basis of the
gravity of the offence proved against them During the
trial, all possible help was provided under the 'rules and
they were allowed to neet/enploy |awers of their choice to
defend the case. In all the cases, defending officers as per
their choices have also been detailed from departnmental
side. The trials were held strictly in accordance with the
procedure laid down in the rules, and there is no denial of
natural justice." Having regard to this positive statenent
nmade on oath by Lt. Col. Shergill, it is not possible for us
to hold that the convictions of the petitioners by the Court
Martial were not in accordance with law. In any event, the
al l egations of the petitioners in this behalf raised
di sputed questions of fact which it is not possible for us
totry inawit petition. W cannot in the circunstances be
called upon to quash and set aside the convictions of the
petitioners by the Court Martial or their subsequent
di smssals from service on the ground that they were not in
accordance with | aw.

There was al so one other contention advanced on behal f
of the petitioners and it raised a question of violation of
Article 14 of the Constitution. The contention was that the
menbers of GREF were governed both by the Central G vi
Services (Cl assification, Control and Appeal) Rules 1965 and
the provisions of the Arnmy Act 1950 and the Arny Rul es 1954
in matters of discipline and therefore whenever a nmenber of
GREF was charged with nmisconduct anpbunting to an offence
under the Army Act 1950, it was left to the unguided and
unfettered discretion of the authorities whether to proceed
against the enployee wunder the Central Civil Services
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(O assification, Control and Appeal) Rules 1965 or under the
Ar ny
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Act 1950 and the Arny Rules 1954 and SRGs. 329 and 330
applying the provisions of the Arny Act, 1950 and the Arny
Rul es 1954 to nenmbers of GREF for purposes of discipline
were therefore discrimnatory and violative of Article 14.
W do not think there is any substance in this contention

In the first place, the nature of the proceedi ngs which may
be taken under the Central Civil Services (C assification

Control and Appeal) Rul es 1965 agai nst an erring enployee is
different from the nature of the proceedings which may be
taken agai nst hi munder the provisions of the Army Act 1950
read with the Arnmy Rules 1954, the former being disciplinary

in character while the latter being clearly penal. It is
significant to note that ~Section 20 of the Arnmy Act 1950
which deals with dism ssal, renoval or reduction of any

person subject to that Act and clauses (d), (e), (f), (9)
and (k) of Section” 71 which provide for punishnment of
cashiering,  dismissal, reduction in rank forfeiture of
seniority-and forfeiture of pay and allowances, have not
been nade applicable to the nmenbers of GREF by SRO 329 with
the result that, so far ~as disciplinary proceeding are
concerned, there is no overlappi ng between the provisions of
the Central Civil/ Services (Cdassification, Control and
Appeal ) Rules 1965 and the provisions of the Army Act 1950
and the Arny Rules 1954 as applied to the nmenbers of GREF
Secondly, it is not' possible to say that the discretion
vested in the authorities whether to take action against an
erring menber of GREF under Central Cvil Services
(O assification Control —and Appeal) Rul es 1965 or under the
Army Act 1950 and the Arnmy Rules 1954 is wunguided or
uncanal i sed. It has been denied in the affidavit of Lt. Col.

Shergil | that ungui ded discretion any power is vested in the
disciplinary authority to proceed against an enployee of
GREF  either under t he Centr al G vil Servi ces

(A assification, Control and Appeal) Rules 1965 or 'the Arny
Act 1950 and the Arnmy Rules 1954 or to switch over from one
proceeding to the other at the any stage. Lt. Col. Shergil
has stated positively in his affidavit that clear and
detail ed admini strative guidelines have been |aid down for
the purpose of guiding the disciplinary authority in
exercising its discretion whether to take action against an
enpl oyee of GREF under the Central G vil Services
(dassification, Control and appeal) Rul es 1965 of the Arny
Act 1950 and the Arny Rules 1954 and these guidel ines have
been set out in full in Annexure RR5 to his ~affidavit.
Thirdly, the decision in Northern India Caterers Ltd. .
Punj ab(1) on which the contention of the petitioners is
based has been over-ruled by this
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Court in Maganl al Chhaganla v. Municipal Corporation,
Greater Bombay(2) where it has been held that  "the
contention that the nere availability of two procedures will
vitiate one of them that is, the special procedure is not
supported by reason or authority." And lastly, it may be
noted that in any event the provisions of the Arny Act 1950
and the Arny Rules 1954 as applied to the nmenbers of GREF
are protected by Article 33 against invalidation on the
ground of wviolation of Article 14. The present contention
urged on behalf of the petitioners nust also therefore be
rej ected.

W nmay neke it clear it is only in regard to the
menbers of GREF that we have taken the view that they are
menbers of the Arned Forces within the nmeaning of Article
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33. So far as casual |abour enployed by GREF is concerned,
we do not wish to express any opinion on this question
whet her they too are nenbers of the Armed Forces or not,
since that 1is not a question which arises for consideration
before us. The wit petitions are accordingly dismssed with
no order as to costs. The special |eave petitions will also
stand rej ected.

H L.C Petitions dism ssed.
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