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ACT:

Admi ni stration of Evacuee.Property Act (Act XXXI of 1905),
ss. 2, 12, 56(2)-Evacuee property-Allotment--Cancellation
of - Juri sdi ction of Deput'y Cut st odi an- Not.i ce for
cancel |l ation., whether essential-orders of cancellation of
allotment-Validity of.

HEADNOTE:

Held, that the Deputy Custodi an of Evacuee Property has
jurisdiction to cancel the allotnent of |land both under the
East Punjab Evacuees’ (Adm nistration of Property) Act, XV
of 1947 as well as under the Administration of ~ Evacuee
Property (Act XXXI of - 1950), ss. 2(a) 12(1) and 56(2), the
|atter Act replacing the former Act.

That no notice was provided for cancellation of an allotnent
under the rules framed under section 56.

That the petitioners-allottees in the present  case were
given notice and had full opportunity to put forward their
case before their allotnments were cancell ed.

JUDGVENT:

ORIG NAL JURISDICTION: PETITION NO 324 of 1953 | under
article 32 of the Constitution.

N. S. Bindra, (Gurucharan Singh Bakshi, with him for the
petitioners.

Porus A. Mehta for respondent No. 1.

Amar Nath Arora for respondents Nos. 2 to 14.

1953. Decenber 18. The Judgnent of the Court was delivered
by

GHULAM HASAN J.--This petition by twenty persons under
article 32 of the Constitution prays for the issue of a wit
of certiorari, mandanus and prohi bition
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or other suitable order or directions, quashing the -orders
dated the 1st July, 1952, and the 14th Cctober, 1953, passed
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by the Deputy Comm ssioner (Deputy Custodian Evacuee
Property) Karnal, in the State of East Punjab, hereinafter

referred to as the first respondent, whereby the petitioners
are alleged to have been deprived of their fundanental right
of property and are unable to hold the same wthin the
meani ng of article 19 (1) (f) of the Constitution

The petitioners are displaced persons from Pakistan who
mgrated to India after the partition of 1947. They owned
certain agricultural Iland in Tehsil Chunian, District
Lahore, which, according to them was nostly canal irrigated
land of the first grade, yielding on an average 16 to 20
maunds of wheat per acre. |It-appears that wupon partition
the East Punjab Government was confronted with the serious
problem of settling agricultural |ands abandoned by Mislim
evacuees fromthe areas, now called East Punjab and Pepsu.
Accordingly they decided on the 15th Septenber, 1947, to
all ot evacuee lands forthe current Kharif and the Rabi of

1947-48. Thi s deci sion was obviously taken with a view to
prevent fam ne and fall in agricultural production in the
area, as also to provide neans of livelihood for the
agricul tural refugees. I'n pursuance of this policy the

petitioners were settled on land in village Dhakal a-
admttedly a first grade village,-Tehsil Thanesar, District
Karnal, in the State of East Punjab. Their clains were
verified under the provisions of the. East Punjab Refugees
(Registration of Land dains) Act Xl | of 1948, They were
allotted specific areas of |land under the statement of
conditions, contained in Notifications Nos.489 1/S and 4892
IS, dated the 8th July, 1949, on quasi-permanent basis in
l[ieu of the lands left by them.in Pakistan: Subsequent |y
the petitioner’s |lands left in Pakistan are alleged to have
been down-graded with the result that the lands allotted to

them were re-allotted on the 25th April, 1951, to |Ishar
Singh and others who appear as respondents to oppose the
present petition. In July, 1951, the petitioners noved the

East Punjab H gh Court wunder article 226 for a wit
restraining their

76

eviction from the lands but as. no allotnment” had been
cancelled by that tine they withdrew the petition sone tinme
in 1952. The original allotnent was, however, cancelled on
the 1st July, 1952. This order was challenged by a revision
under section 27 of the Administration of Evacuee Property
Act, 1950. The Deputy Custodian General disnmssed the
revision petition on the 2nd Decenber, 1953, holding that
the order of the Deputy Custodian was not illegal or wthout
jurisdiction on the ground that no notice of cancellation of
allotment had been issued to them It was observed in_ the
course of the judgnent that the petitioners had conceded
before the Assistant Custodian on the 9th May, 1952, that
the |ands abandoned by themin Pakistan were second grade
ands but had clained that they should, nevertheless, be
allotted first grade |ands.

The order of the 1st July, 1952, is the first order which is
chal l enged before us as being wthout jurisdiction and
i nfringing the fundanental right of the petitioners.

It is alleged in the petition that notwithstanding the
cancellation of the allotnent, the petitioners remained in
actual cultivating possession of the lands allotted to them
but an order was passed by -the first respondent on the 14th
Cct ober, 1953, which is to the following effect :-

" CGovernnent have decided that in the case of persons who
were able to secure possession of part of land, the order
should be deened to have been inplenmented. In the case of
Ms |Ishar Singh. Rakha Singh and others of the village
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Dhokala’ they were in possession of the part of the |and
before the 6th May, 1953. As such they should be given
possession of the remaining area by ousting Duni Chand and
others being Il and 1Il grade allottees, but wongly
allotted land in 1st grade village."

The aforesaid order is said to have been passed wi thout the
authority of I|aw and deprives the. petitioners of their
right to bold the property allotted to them
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Before dealing with the validity of the inpugned orders it
will be necessary to refer to a conpilation known as the

Land Resettlenment Mnual for displaced persons in Punjab
and, Pepsu upon which great reliance was placed by M.
Bindra on behalf of the petitioners in the course of his
argunents. This book was prepared by M. Tirlok Singh

I.C. S., who  was Di rector Gener al of Rel i ef and
Rehabilitation in~ East~ Punjab and contains the policy
decisions of that CGovernnent arrived at in respect of the
settlenment of | and upon the refugees soon after partition

It appears from this book that originally there was a
temporary  settlenment but shortly afterwards an el aborate
organi zation was set up to make allotnment of lands on a
guasi - permanent basis. The di splaced persons put in their
clains in regard to the agricultural |and they had abandoned
in West Punjab and they were verified with the help of
Revenue records which were exchanged with the Wst Punjab
CGovernment. The book has evidently the stanp of authority,
as the foreword is witten by M. P- N Thapar, |.CS.,
Fi nanci al Conmi ssi oner, Depar t-ment of Rel i ef and
Rehabilitation, and Secretary to the Punjab Government,
Rel i ef and Rehabilitation Departnment. The Manual shows t hat
in the end. of 1947, the displaced persons had been allotted
| ands on a tenporary basis but there was an insistent demand
for settlenent on permanent basis.” In_a comuni que of the
7th February, 1948, a new system of quasi permanent all ot ment
was devised, the object underlying being to allow the
di spl aced persons to remmin in quiet and undi st ur bed
enjoynment of the lands allotted to them They were not to
get proprietary rights or rights of permanent occupation and
the very fact that the settlenent was quasi-permanent shows
that it was, not intended to be irrevocable., Paragraph 19
of the Manualsays: "Until issues relating to evacuee
property are resol ved between India and Paki stan, ownership
in each country of property abandoned by evacuees continues
to rest with them This led to the use of- the  expression

guasi permanent as the keyword for the schene of
resettlement introduced in East Punjab and Pepsu." The
various Evacuee Property O di nances
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passed by the Central or the State Governnents fromtine to
time which were eventually replaced by the Central Act No.
XXXl of 1950, further confirmthat the policy underlying the
| egislation was to provide for the adm nistration of evacuee
property for the time being and to manage it until such tinme
as a final decision was reached by the Governnent of India
as to its ultimate destination. Paragraph 21 of the Manua
contains the statement of <conditions which M. Bindra
characterised as the charter of the petitioners’ rights.
Thi s paragraph says that the rights of persons to whom | and
is given in the schene of quasi-pernmanent resettlenment are
defined in East Punjab in two statenents of conditions,
dat ed the 8th July, 1949, issued wth Notifications
Nos. 4891/ Sand4892/S. This statenent is to be found at page
193 of the Manual. Paragraph 3 of the statement says that
the allotment shall be in favour of displaced persons and
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for a period for which the land renained vested in the
Cust odi an subject to the provisions of the Act. Paragraph 8
says: "The allottee paying the rent hereby reserved and
observing and performng the several covenants, conditions
and stipulations herein on his part contained, shall peace-
fully hold and enjoy the allotted | and during the said term
wi t hout any interruption by the Cust odi an or the
Rehabilitation Authority." It is contended by M. Bindra on
the strength of these provisions that so long as the |and
remains vested in the Custodian, the petitioners cannot be
deprived of these | ands whi ch have been granted to themon a
guasi - permanent basis and that the allotnent could not be
cancel l ed without notice to the petitioners.
We now proceed to dispose of this contention. It is agreed
that the Act in force at the tinme of the allot. nment was the
East Punjab Evacuees’ (Administration of Property) Act, XV
of 1947. It defines "allotnent" as the grant by the
Custodi.an or a Rehabilitation Authority or any other person
duly authorised by the Custodian in this behalf, of a
temporary right of use and occupati on of evacuee property to
any person otherwi se than by way —of |ease. Section 9
confers powers upon the Custodian in regard to managenent
583
of property and section 9 (A), sub-section (2), enmpowers the
Custodi an to cancel any allotnent or termnate or anend the
conditions of any |lease. Section 22, subsection (2) (ff)
confers upon the Provincial CGovernment the power to make
rules providing for the circunstances under which | eases and
allotment may be ternminated or the terns thereof be varied.
This Act was in due course replaced by the Central Act XXXl
of 1950 (The Adm ni stration of Evacuee Property Act, 1950).
The definition of allotnment in this Act is substantially the
sane [section 2 (a) ]. Section 12 (1) and section 56 (2) (h)
are in substance the counterpart of section 9 (A and
section 22 (ff) of the East Punjab Act of 1947. That the
Deput y Custodian had the jurisdiction to cancel the
all otment both under the State and the Central Acts referred
to above cannot be seriously contested. |t was in pursuance
of the powers conferred by the rules nmade by the  Provincia
Government that the Custodian issued the notification of 8th
July, 1949. Rule 14 (2) which is one of the rules framed
under section 56, specifies the circunmstances under which
| eases and all otnents can be cancel |l ed or vari ed. Sub-rule
(3) says that the Custodian nay evict a person who has cured
an allotnent by msrepresentation or by fraud or if he is
found to be in possession of nore than one evacuee property
or in occupation of accomopdation in excess of his require-
ment s. Sub-rule (4) requires the Custodi an before passing
any, order of cancellation or variation of the terns of a
| ease, to serve the person or persons concerned wth a
notice to show cause agai nst the order proposed to be made
and to afford hima reasonabl e opportunity of being' heard.
No notice is provided for cancellation of an all ot ment under
the rules. The obvious answer to this differentiation
appears to be that a lease is granted for a definite period
and it is only fair to give the | essee a notice before his
lease is terminated before the expiry of the stipulated
period, whereas the allottee of Iland under the quasi-
per manent settlenment stands on a different footing. Be that
as it may, the question seens to be academical in the
present case, as the petitioners were given full opportunity
to,
584
put forward their case before the allotnent was cancell ed.
The order of the Deputy Custodian General, dated the 2nd
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Decenber, 1953, rejecting the petitioners’ revision supports
this. That order shows that the Assistant Custodian issued
a notice to the petitioners to show cause why the all ot mnment
of first grade Iland, while they were all second grade
cl ai mant s, should not be cancell ed. The petitioners
appeared before himon the 9th May, 1952. Their ’statements
were recorded and they admitted that their |land was second
grade, whereupon the Assistant Custodian nmade a report to
the-Deputy Custodian recommending that the allotnment be
cancel | ed. The Deputy Custodian acting upon this, report
cancelled the petitioners’ allotment in village, Dhakala, on
the 1st July, 1952. This point was rai sed before the Deputy
Custodi an General also but he held that section 12 of the
Central . Act did not require notice of cancellation to be
issued to the petitioners.and in any case the order in
guestion was not without jurisdiction, as there had been
substantial conpliance with the provisions of rule 14. It
was contended, however, that the order of cancellation was
made by the Deputy Custodian and that order was bad as he
did not ‘give the petitioners any notice before passing the
or der. The Assistant Custodi an who was acting under the
orders of the Deputy Custodian had already heard the
petitioners and recorded their statenents, and there was no
point in hearing the petitioners again when they had al ready
been heard. The Deputy Custodi an has filed an affidavit to
the effect that a notice was given tothe petitioners to
explain on the 9th May,’ 1952, as to why their allotment
shoul d not be cancel led, that they appeared on the 9th My,
1952, that their statements were recorded and that their
allotments were cancelled on the 1st July, 1952.

We hold, therefore, that there is no nerit in the contention
t hat the order of the Deputy Custodian was wi t hout
jurisdiction as it was passed in the absence of the
petitioners and w thout hearing them Even if the order of
cancel | ati on was passed during’ the
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operation of a stay order, the order of cancellation cannot
be chal |l enged on that ground.

The next contention urged is that the order of cancellation
is opposed to the order of the Mnistry of Rehabilitation

dated the 14th My, 1953, whereby the authorities were
prohibited from cancelling allotnments if —the orders in
respect of them had not been inplenented by the 22nd- Jul y,
1952.. W think this contention is also devoid of merit. It
appears that the question of amendnent of sub-rule (6) of
rul e 14 of the Central Rules was the subject of
correspondence between the Central Governnment and the East
Punjab Governnment. Reference is made in the letter of  the
14th May, 1953, to a notification issued by the Centra

CGovernment on the 22nd July, 1952, according to which orders
cancelling allotnments passed after a specified date were to
be inplemented only if they fall under the category of

undeserved and excessive allotments. It is stated that the
object of this notification was to stablize quasi-pernmanent
al | ot ments, but wupon a representation by the State

CGovernment the provision restricting the inplenentation of
orders passed before the a specified date was relaxed and
the State CGovernnent was given powers to inplement their
orders by the 22nd July, 1952. The Central Government after
further consideration decided that all orders passed before
the 22nd July, 1952, but not inplenented until the 6th My,
1953, shall be kept it abeyance except in the followng
cases: -

(a) Undeserved all otnent,

(b) Excessive all otnent,
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It was further decided that no other order hereafter be
i mpl enented - until a decision to the contrary is issued by
the Central CGovernment. The letter added that the Mnistry
of Law was being consulted with a view to naking the
necessary anendments in the rules. 1In pursuance of this,
deci sion the East Punjab Governnent issued instructions to
the Deputy Conm ssioners. There was sone di spute about the
nmeani ng of the wor "inplenmentation" but before A further
586
reference was made to the Central Government, the Punjab
CGovernment decided that among allottees of |and the status
guo shoul d be maintained and that if as a result of an order
of cancellation passed before the 22nd July, 1952, the
possession of an allottee had not been given over by the 6th
May, to the new allottee, it shall remain with the origina
allottee. This correspondence nerely shows that the Centra
Government, enunciated a certain policy on the subject of
anmendi ng sub-rule (6) of rule 14, pending the advice of -the
Law M nistry, but apparently the policy was not given effect
to and no rule was framed in pursuance of the decision. It
is clear, therefore, that the Central Governnent .nerely
issued interim instructions pending the amendnent of the
rule but no rule was franed to give effect to those
instructions which in consequence did not acquire any
statutory force. Mere stay of inplenentation of the orders
contained in the statenent of policy did not wipe out the
effect of the cancellation. Sub-rule (6) torule 14 was
subsequent |y added but not as it was intended to be with the
result that the old orders of cancellation stood such as
orders based on grounds ot her than underserved or  excessive
al | ot ments. Once the order of cancellation was passed by
the Deputy Custodian, the petitioners lost their right to
possession and even if the letter of the 14th May, 1953, s
treated as a direction by the Central GCovernment under
section 54, it cannot have the effect of restoring what had
been | ost.
We hold, therefore, that the petitioners have not nade out a
case for breach of any fundanental right. Both the ‘orders
passed by respondent No. | are perfectly valid and wthin
jurisdiction. We accordingly dismss the petition wth
costs to the first respondent.
Petition dism ssed.

Agent for the petitioners: Harbans Singh
Agent for respondent No. 1: G H Rajadhyaksha.
Agent for respondents Nos. 2 to 14; R K, Kuba,
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