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ACT:

Cvil service-Service rule prescribed probation of two
years-order of appointment stated probation as one year-

CGovernment, if conpetent prescribe shorter period of
pr obati on.

Probati on- Meani ng or-obj ect “in prescribing.

I nt erpretation-Manadat ory or di rectory-Tests for

det er m ni ng.

HEADNOTE:

The Punjab Town I nprovenent | Act, 1922 envisages the
setting up of Trusts and the Trusts so set up were to be
bodi es corporate wi th perpetual succession and a comon
seal. The duties and functions entrusted to the Trusts
i ncl uded, anong ot hers, preparation of schenes for
i nprovenent and expansion of towns in the State. For the
purpose of manning the senior posts under tho Trusts, the
Act conferred power on the State Governnent to constitute
certain services. One of the services constituted by the
CGovernment  was the Punjab Service of Trust Executive
of ficers. [Exercising power under the Act the State
CGovernment framed the Punjab Trust Services (Recruitment and
Conditions of Service) Rules, 1978, The Rul es envi saged the
setting up of a Selection Committee called the Punjab Trust
Services Selection Comittee for selecting officers. After
following the procedure prescribed under the Rules, the
Selection Comrmittee recomrended the appointnment of the
el even petitioners herein to the posts of Trust Executive
officers, Class 1, Il and II[. The Slate Governnent accepted
the recomendations of the Selection Commttee and in My,
1979 appointed the petitioners to the respective posts.
Condition (c) of the terns and conditions annexed to the
order of appointnent issued to each of the appointees
stated: "All the appointees shall remain on probation for a
period of one year wunder rule 10(1) of the Rules. The
regul ar appointnents shall be subject to the satisfactory
conpletion of the period of probation by such appointee
after the expiry of one year & on the date of his joining on
the conpletion of one year of service an increment was
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rel eased in favour of each of the appointees.

In August, 1980 tho State Government dissolved 21
Trusts. Purporting to act wunder rule 9 of the 1978 Rul es,
the Governor dispensed with inmediate effect the services of
each of the 11 petitioners after paying a nonth’s salary in
lieu of a nonth’s noti ce.

518

In their petitions filed under Article 32 of the
Constitution inmpugning the order of the State Governnent
di spensing with their services! the petitioners alleged that
after they had satisfactorily conpleted the period of
probation of one year it was not open to tho State
Government to dispense with their services; the power to
di ssol ve the Trusts was used by the Governnent to get rid of
the petitioners; that sonetine after dispensing with their
services the Trusts had been reconstituted but even so they
had not been recalled to their posts and that the action of
the Governnent in the case was thoroughly arbitrary,
actuated by extraneous consi derations.

Inreply it was stated that under rule 9 (2) the State
CGovernment _had~ power to _dispense with the services of a
probationer if his work and-conduct during the period of
probati on were not satisfactory; paynent of a nmonth's pay in
lieu of notice was made by way of abundant caution and that
it could not confer any right on the petitioners; the period
of probation of one year, nentioned in clause (c) of the
annexure to the order of appointnment was a typographi cal -cum
clerical error, whichin ternms of" rule 9 (2) should have
been two years in ‘respect of direct recruits and lastly
their services had been dispensed with because with the
di ssolution of the Trusts the Executive officers had becone
surplus and their continuance in service would be an
avoi dabl e burden on the exchequer

It was contended on behal f of the State CGovernment that
the expression "shall’ in rule 9 (I ) onits own force would
apply so that the direct recruits would automatically be on
probation for a period of two years and no power or discre-
tion is conferred on anyone to reduce this period.

Al'l owi ng petition,

N

HELD: It is not necessary to prescribe a period  of
probati on and the State CGovernnent as the appointing
authority would have discretion in the matter subject to
rul es by which the appointnent is governed. [529 (]

Under the archaic law of hire and fire the concept of
probation in service jurisprudence was practically absent;
but with the advent of the concept of security in public
service it cane to acquire a certain connotation. In order
that an inconpetent or inefficient servant is not foisted
upon the naster the concept of probation was devised. A new
recruit is put on test for a period before be is absorbed in
the service or has acquired a right to the post. In so far
as the master is concerned the period of probation gave a
sort of locus pententaie to him to observe the work,
ability, efficiency, sincerity and conpetence of the servant
and if the servant is not found suitable for the post the
nmaster reserved the right to dispense with his service
during or at the end of the period of probation. The period
of probation, therefore, furnished a val uable opportunity to
the master to closely observe the work of a probationer. The
term nation of service of a probationer during or at the and
of the probation did not ordinarily and by itself constitute
a puni shnment for, the servant had no right to continue to
hol d such a post. The period of probation may vary from post
to post or from master to naster. It is not obligatory on
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the part of the nmaster to prescribe a period of probation

it is opento himto enploy a person w thout putting himon
probation. In short the power to keep a servant on probation
and the period during which his performance is to be
observed remai ned tho prerogative of the master.

[526 A-H
519
Purshottam Lal Dhingra v. Union of India [1958] SCR 828,
fol | owed.

There is no general rule which may help in determnining
whether a provision is mandatory or directory. It is the
duty of the court to try to get at the real intention of the
Legi slature by carefully attending to the whol e scope of the
statute to be construed. The use of the expression ’shall
is not decisive and the question whether a provision is
mandatory or directory depends upon the intent of the
Legi sl ature and not upon the | anguage in which the intent is
cl othed. [527 GH]

Cullimore v. Lynme Rogis Corporation, [1962] | QB. 718
State of - UP. & Os. v. Babu Ram Upadhaya, [1961] 2 SCR 679
at 710; State of U P. v. Mnbodhan Lal Srivastava, [1958] 2
SCR 533 and Montreal Street Railway Conpany v. Normandin
L.R [1917] A.C. 170, referred to.

Rule 9 (2) is directory and confers a discretion on the
State Government to prescribe a period of probation shorter
than the maximumset’ out in it. The -period of two years
prescribed in this rule is the maxinmum period which means
that the rule placed an enbargo on the appointing
authority’ s right to prescribe a period of probation |onger
than two years. But the “rule does not admt of a
construction that a period shorter than two years coul d not
be prescribed. The rule enables the appointing authority to
determine the suitability of the person -appointed and the
State CGovernnent may, having regard to the biodata and ot her
information it has about the officers, feel that a period
shorter than two years would suffice to make wup its mnd
whether to retain him in service or to dispense with his
service. Power in this respect is vested in the  State
CGovernment which is the highest authority and that power has
to be exercised on the reconmendation of a statutory body.
This power is not taken away by the use of the expression

"shall’ in the rule. [527 C F]
In the instant case two of the petitioners who were
appointed to class | post possessed high educationa

qual i fications, had considerabl e experience in the education
departrment of the State and | eft the permanent service under
the State to take up the present jobs. Persons of such |ong
experi ence and high qualifications would be disinclined to
be put on probation again for a period of two years. It is
therefore reasonable to infer that, having regard to the
hi gh attai nments of tho candidates, the State Governnent had
prescribed a period of probation of one year. A few other
petitioners, who were appointed to class Il and IIll posts
were practising advocates. In all the cases, on the
conpletion of the period of probation of one year they were
given an increnent which is released only if the work and
conduct of the person are found to be satisfactory. It is
implicit in this that they bad satisfactorily discharged
their duties during the period of probation. In the face of
this position to hold that the wording of the appointnent
order stating that each of the appointees would be on
probation for one year was a typographical-cumclerica
error, would be doing violence to conmpbnsense.

[525 B-E, 529 CF]

That the dissolution of the Trusts was a device to get
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rid of tho petitioners is evident fromlater events. By the
very order by which the Trusts were dissolved certain
officers were appointed to carry on the functions of the
Trusts. Therefore the Trusts, independent of the Board of
Trustees, had a corporate personality, wth a perpetua
succession and their functions had to be carried out. The
520

effect of the dissolution was nme rely to dissolve the Board
of Trustees. The corporate personality of the Trust renained
inviolate. If the Trusts were functioning, if their schenes
were being inplemented, if all other staff was retained
there is no substance in the contention that the services of
the petitioners al one were no | onger required because of the
di ssolution of Trusts. Even if the <charge of mala fide is
not true there are certain aspects which unerringly point in
the direction that the action was arbitrary and is violative
of Articles 14 and 16 of the Constitution. [535 A-E]

There is equally no force in the contention that after
the dissolution of the Trusts their continued retention in
service was~ inposing an unnecessary burden on the State
exchequer. After renoving the petitioners 11 other officers
were asked to take over their duties. This apart, the State
exchequer was not responsible for the salary and prequisites
of the Trust Executive officers; their salaries, allowances
and prequisites were charged on the fund of the Trusts as
envi saged by section 17 (4) of the Act. [534 A

The argurment | that the perfornance of the petitioners
was not satisfactory is equally untenable. On the expiry of
the period of probation they were allowed an increnment and
were continued in service. It would be unjust to say that
their work was unsatisfactory till they earned their
increnents but that their work and ) conduct were found to
be unsatisfactory wthin less than six weeks thereafter,
meriting dispensing with their services. [530 B- D

JUDGVENT:

ORIG NAL JURISDICTION . Wit Petition (Civil) Nos.
5274-81, 5463, 5348 & 5606 of 1980.

(Under article 32 of the Constitution cf India)

M K. Ramanurthi, J. Ramanmurthy, Mss R Vaigui for the
Petitioners.

Hardyal Hardy and D.D. Sharma for the Respondents

The Judgnent of the Court was delivered by

DESAI, J. These wit petitions under Article 32 of the
Constitution questioned the wvalidity of t he orders
di spensing with service of each of the petitioner wth
i mediate effect nade by the Director Local  Governnent.
Punj ab dated Septenber 25, 1980 as being violative of Arts.
14 and 16 of the Constitution.

The Punjab Town I nprovenent Act, 1922 (' Act for short)
was enacted to mmke provision for the inprovenment and
expansi on of towns in Punjab. The act envisages the creation
and constitution of Trusts and the Trust so created wl|
have a corporate personality with perpetual succession and a
comon seal . The duties and functions
521
of the Trust inter alia include preparing of schenes under
the Act for various purposes. Section 17 conferred power on
the State Governnent to constitute certain services in the
manner therein prescribed. One such service contenpl ated by
the section was Punjab Service of Trust-Executive officers.
Sub-section (2) of section 17 conferred power on the State
CGovernment to nmake rules for regulating the recruitment and
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the conditions of service of nmenbers of the Trust Services
constituted by the State CGovernment. Arned with this power,
the State Governnment constituted Punjab Service of Trust
Executive officers. 1In exercise of the power conferred by
sec. 73 read with sec. 17 (2) of the Act, the State
CGovernment framed rules styled as Punjab Trust Services
(Recruitnment and Conditions of Service) Rules, 1978 (Rul es’
for short). Rule 5 (2) (i) inter alia provided that fifty
percent of the vacancies in the cadre of Executive officers
shall be filled by direct recruitnent and for this purpose
rule 5(4) envisaged the setting up of a Selection Commttee
call ed Punjab Trust Services Selection Conmittee.

In the year 1978, Directorate of Local Governnent,
Punj ab i ssued advertisenment No. 1078 inviting applications
for the posts in Cdass I, Il and 11l of Trust Executive
officers Pursuant to this  advertisenment, |arge nunber of
persons applied for various posts. The Punjab Trust Services
Sel ection Committee interviewed various candidates and
ultimately recommended el even persons for the post of Trust
Executive officers. Ajit Singh and Rajinder Singh were
recommended for Class | post; S.  Sarup Singh and R L. Bhagat

were reconmended for Cass 1l Post of Trust Executive
officers and the remaining 7 petitioners in this group of
petitions were recomended for Cdass 111 Post of Trust

Executive officers., These recomendati ons were accepted and
appoi ntnent orders were issued by Punjab Governnment on May
28, 1979 and it is not in dispute that all the appointees
joined the respective posts. Each one of the appointees was
i ssued an order of appointnment to which ternms and conditions
of appoi ntment were annexed. One such condition worth-
noticing reads as under
"(c) All the appointees shall renmain on probation
for a period of one year wunder rule 10 (1) of the
Rul es. The regul ar appoi nt nents shall be subject to the
sati sfactory conpl eti on of the probation period by such
appoi ntee after the expiry of one year fromthe date of
his joining."
522
After each appointee conpleted one year of service, an
increnent was released in his favour. Suddenly in exercise
of the power conferred by Rule 9 of the ’'1978 Rules”,
Director of Local CGovernment, Punjab dispensed with the
service of each of the 11 Trust Executive officers, who were
appointed on My 28, 1979. These orders are inpugned  in
these petitions.
As the |anguage of the order was the subject matter of
some di scussion, the one in respect of petitioner No. 3 R L.
Bhagat may be extracted. It reads as under:
"Punj ab Gover nnent
Local Covernment Departnent
ORDER
In exercise of the powers conferred under Rule 9
of the Punjab Trust Services Recruitnent and Conditions
of Service) Rules, 1978 and all other powers enabling
himin this behalf the Governor of Punjab is pleased to
di spense with immediate effect the services of Shr
Rattan Lal Bhagat who was appointed to the Punjab Trust
Service of Executive officer Class Il vide office order
No. DLG (TSC)-79/126 dated 28th May, 1979. He will be
paid one nonth’s salary in lieu of the nonth’s notice
Sd/- R D. Joshi
Director, Local Governnent, Punjab
Endst. No. DLG (TSC) 80/8648/51 Dated Chandigarh the
25th Sept. 1980".
Validity of this order styled as order dispensing with
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the service of each of the petitioner is questioned in this
group of petitions on The ground that the action is
thoroughly arbitrary actuated by extraneous considerations
and violative of equality of opportunity in tho natter of
enployment. It is also challenged on the additional ground
that after the conpletion of the period of probation it was
not open to the State Governnent to termi nate the service of
the petitioners, in the nanner in which it is done. One nore
ground of attack was that the action was malafide in that
the petitioners were appointed when a political party of
ot her hue and col our was in power and on a

523

change of Governnent, the petitioners were victimsed. In
support of the last contention it was urged that the power
to dissolve trust conferred by section 103 was used to get
rid of the petitioners which can be denonstrably established
by the fact’s that after dispensing with the service of
petitioners, the trusts have been reconstituted w thout
calling back petitioners to their posts.

Areturn was filed on-behalf  of the respondents-the
State of Punjab and Director-cumJoint Secretary, Loca
Governnment Departnment, Punjab by Prithipal Singh Sodhi
Apart fromthe usual prelimnary objection that the petition
i nvol ves disputed and tangled questions of facts which
cannot be resolved under a petition under Article 32 of the
Constitution, it was contended that the  Governnent had
di ssolved all the 21 Inprovenent Trusts in the State of
Punjab by its order dated August 11, 1980 ‘and since the
Trusts were dissolved, services  of Executive officers were
no | onger required because their continuance would inflict
an unnecessary burden on the State Exchequer and therefore,
the State Governnment decided to dispense with the services
of those Executive officers appointed by direct recruitnent
who had not conpleted the probationary  period of | 2 years
under Rule 9 (1) of '1978 Rules”. It was contended that al
the petitioners were appointed through direct recruitnent as
Executive officers in the Punjab Trust Services on My 28,
1979 and according to the respondents the period of
probation was two years which would expire on May 27, 1981
It was said that the State Government in exercise of the
power conferred by Rule 9 (2) could dispense with a service
of a probationer, if the work and conduct of a person-to a
service during the period of his probation is in the opinion
of the appointing authority not satisfactory. Arned with
this power, it was contended that the services of the
petitioners were terninated which would nean that the work
and conduct of each of the petitioner who was appoi nted by
direct recruitment was not satisfactory. Explaining why one
nonth pay in lieu of notice was paid, it was contended that
paynment was ex nmjorie cautela and it can confer no right on
the petitioners. Referring to clause (c) in the annexure to
the appointnment order of the petitioners which prescribed a
probati on period of one year, it was submitted that that was
a typographical -cumclerical error because Rule 9 (2) which
prescribes period of probation in terns specifies the
probati on period of two years in respect of direct recruits.
It was lastly contended that as the Trusts were dissol ved,
the services of the petitioners as Executive officers had
becone
524
surplus and therefore, had to the dispensed with as a
conpel li ng necessity.

Pl eadi ngs have been set out in some detail to highlight
a very narrow controversy which requires to be resolved in
this case. There is no dispute that petitioners were
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appointed to Cass I, Il and 11l post of Trust Executive
Service after they were recomended by the statutory body
cal l ed Punjab Trust Service Selection Conmittee. That each
petitioner in response to the appointnent order dated My
28, 1979 joined the service is again undisputed. Terns and
conditions were set out as an annexure to the appointnent
order of each of the petitioners and clause (c) in the
annexure clearly specifies the probation period to be of one
year as prescribed under Rule 10 (1) of '1978 Rules.’ Now if
each of the petitioners was appointed as a probationer and
the period of probation which he was informed by the
annexure to the appoint nment order was of one year

i ndi sputably on May 27, 1980 each one conpl eted the period
of probation. However, the contention of the respondents is
that the recital in clause (c) of the annexure to the
appoi nt nent order specifying the probation period of one
year in respect of each petitioner is a typographical-cum
clerical error in view of the provision contained in Rule 9
(1) of 71978 Rules’. Rule 9 (1) and 9 (2) provide as under

"9-Probation:-(1) A person appointed to a service
shall remain on probation for a period of two years, if
appointed by direct recruitnment, and one vyear, if
appoi nt ed ot herwse.

(2) if the work or conduct of a person appointed
to a service/during the period of his probation is, in
the opinion of t he appoi nti ng aut hority, not
satisfactory, it nay;

(a) if appointed by direct recruitnent, dispense
with his services."

It would thus appear at a glance that the real question
in controversy was what was the period of probation in
respect of each of the appointee. It is not in dispute nor
is it controverted by the respondents that the appoi nt ment
order issued by the Punjab CGovernment ~did recite that the
person nmentioned in the order is appointed to Punjab Trust
Servi ces of Executive officers Class | or Class Il or 111 as
the case may be subject to the(conditions annexed to the
order etc. Therefore, the appointment was subject to the
conditions annexed to the order and as pointed out earlier
condi tion (c) annexed
525
to the order prescribes a period of probation of one year
Nowhere A in the affidavit in opposition, the respondents
state as to whether rule 10 (1) also confers power to
prescribe a period of probation. Referenceis to Rule 9 (1)
whi ch prescribed a period of probation of tw years for
those appointed by direct recruitment. Now exam ning the

matter from the point of view of petitioners, all. the
petitioners were appointed by direct recruitment. But at
this stage one nay point out that petitioner No. |/ Ajit

Si ngh, who was selected for Cass | post of Trust Executive
officer, had 26 years of service to his credit in the
Educati on Department of Punjab Governnent and he had to
resign that post in order to take the post of Trust

Executive officer Class |. Simlarly, Rajinder Singh-
petitioner No. 2, who was appointed to Class | post was
Class Il Gazetted officer in Punjab Governnent service with

26 years of service to his credit till Septenber 22, 1978.
He had also worked from Septenber 22, 1978 to the date of

joining the post of Cass | Trust Executive officer as
Executive officer Cass Il in the same Local Covernnent
Departnment. Thus both Ajit Singh and Ravi nder Singh who were
appointed to Cdass | post had rendered service for a |ong

time. Both were highly educated. Both had to | eave permanent
service to take up the post of Trust Executive officer. R L.
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Bhagat, Pavittar Singh GIll, @lam Sabir Ai Khan and
Harjinder Singh, who were directly recruited to Cass Il and

1l posts of Executive officers were practising advocates.
If the Service Selection Board had the bio-data of each of
these persons before it, one can say with certain amunt of
confidence that the Service Selection Cormttee as well as
the Punjab Governnment having taken into consideration such
hi gh educati onal attai nments and past experience nay
prescribe a shorter period of probation. M. Hardy, |earned
counsel for the respondents, however, seriously contended
that rule p 9(1) does not permt anyone to prescribe shorter
peri od of probation than the prescribed period of two years.
He relied on the use of the expression 'shall’ in Rule 9 (1)
as mandatory and submitted that even if the appointnent
order did not carry any specification about the prescribed
period of probation, the rule on its own force will apply
and a direct recruit appointed to Trust Executive Service
and governed by the 1978 Rules’ w |l automatically be on
probation for a period of two years. It was al so pointed out
that the rules do not confer any power or discretion on nmany
authority to reduce this period. W find it difficult to
subscribe to this view

This requires exam nation of the genesis why period of
probation is prescri‘bed. ‘And how the period of probation has
been understood in/service jurisprudence.
526

When the master servant relation was govern ed by the
archaic law of hire and fire, the concept of probation in
service jurisprudence was practically absent. Wth the
advent of security in public service whentermnation or
renmoval became nore ~and nore difficult and order of
term nation or renoval from service becanme a subject matter
of judicial review the concept of probation canme to acquire
a certain connotation. If a servant could not be rempved by
way of punishment from service unless he is given an
opportunity to neet the allegations if any against hi mwhich
necessitates his renoval from service, rules of natura
justice postulate an enquiry into the allegations and proof
thereof. This devel opi ng naster servant rel ationship put the
master on guard. In order that an inconpetent or inefficient
servant is not foisted wupon him because the -charge of
i nconpetence or inefficiency is easy to make but difficult
to prove, concept of prohibition was devised. To  guard
against error of human judgnent in selecting suitable
personnel for service, the newrecruit was put on test for a
period before he is absorbed in service or gets aright to
the post. Period of probation gave a sort- of [|ocus
pententiae to the enployer to observe the work, ability,
efficiency, sincerity and conpetence of the servant and if
he is found not suitable for the post, the nmaster reserved a
right to dispense with his service wthout anything nore
during or at the end of the prescribed period which is
styled as period of probation. Viewed fromthis aspect, the
courts held that term nation of service of a probationer
during or at the end of a period of probation wll —not
ordinarily and by itself be a punishnment because the servant
so appointed has no right to continue to hold such a post
any nore than a servant enpl oyed on probation by a private
enpl oyer is entitled to. (See Purshotam Lal Dhingra v. Union
of India.(1l) The period of probation therefore furnishes a
| ? val uabl e opportunity to the naster to cl osely observe the
work of the probationer and by the tinme the period of
probation expires to make up his mind whether to retain the
servant by absorbing himin regular service or dispense with
his service. Period of probation may vary from post to post
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or master to master. And it is not obligatory on the naster
to prescribe a period of probation. It is always open to the
enpl oyer to employ a person wthout putting him on
probation. Power to put the enployee on probation for
wat ching his performance and the period during which the
performance is to be observed is the prerogative of the
enpl oyer.
527

Rule 9 (2) provides that a person appointed to a
service shall A remain on probation for a period of two
years if appointed by direct recruitment etc. Enphasis was
pl aced on the use of the expression 'shall’ and it was urged
that it is nandatory. It was also urged that the rule | eaves
no discretion in the appointing authority to prescribe a
peri od of probation shorter than two years. And even if
someone has attenpted to do the same that being clearly
illegal, the person concerned having been fastened with the
know edge of the statutory rule cannot contend that his
period of / probation is less than two years, and the court

will have to proceed on the basis that period of probation
shall be two years. This subnission raises a vital question
whet her the wuse of the expression ’'shall’ in rule 9 (2)
i ndi cates that the rule was to be nmandatory in its
application and no one will have a discretion to prescribe a
period shorter than two vyears. On a plain grammtica
construction of the rule it appears <clear that the

prescribed period of two years was the maxi mum peri od and
that placed an enbargo on the appointing authority denying
it a right to prescribe a period of probation |onger than
two years. But the rule does not admit of a construction
that a period shorter than two years cannot he prescri bed.
The purpose wunderlying the rule was to give an opportunity
to the appointing authority, 1in this case the State
CGovernment, to determine the suitability of the person
appoi nted and the State GCovernment having the bio-data of
officers before it may feel that -a period shorter than 2
years would suffice it to make upits mnd whether to retain
the enpl oyee concerned or to dispense with his service. Rule
9 (2) is thus an enabling provision which pernits the
CGovernment to prescribe a period of probati on-and the period
can be anywhere up to two years and  not in excess of 2
years. Such enabling provision is generally held to be
directory and not mandatory. The rule is cast in affirmative
| anguage and there is no prohibition placed in public
interest. In order to deternmne whether ~a provision is
mandatory or directory, there is no general rule which nmay
help. It is the duty of Court to try to get at the rea
intention of the legislature by carefully attending to the
whol e scope of the statute to be construed. (See Cullinore
v. Lyne Regis Corporation. (1) The wuse of the expression
"shall’ is not considered decisive and the question whet her
a provision is mandatory or directory depends upon the
intent of the Legislature and not upon the |anguage in which
the intent it clothed. This Court in State of U P. & Os. V.
Babu Ram
528
Upadhaya, (1) after referring to Crawf ord "on t he
Construction of Statutes", Craies on "Statute Law', Maxwel |
on "The Interpretation of Statutes", State of UP. wv.
Manbodhan Lal Srivastava(2) and Mntreal Street Railway
Conpany v. N rmandin,(3) briefly fornmulated the relevant
rules for interpretation as under
"When a statute wuses the word ’'shall’, prinma
facie, it is mandatory but the Court mamy ascertain the
real intention of the Legi sl ature by careful ly
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attending to the whole scope of the statute. For
ascertaining the real intention of the Legislature, the
Court may consider inter alia, the nature and the
design of the statute and the consequences which woul d
follow fromconstruing it the one way or the other, the
i mpact of other provisions whereby the necessity of
conplying with the provisions in question is avoided,
the circunstance, nanely, that the statute provides for
a contingency of t he non- conpl i ance with t he
provisions, the fact that the non-conpliance with the
provisions is or is not visited by some penalty, the
serious or trivial consequences that flow therefrom
and, above all, whether the object of the Legislation
will be defeated or furthered."

This rule of interpretation was re-affirned recently in
Muni ci pal Corporation of Geater Bonmbay v. B. E S T
Workers Union(4). I'n order to ascertain whether rule 9(2) is
mandatory or directory, the setting in which it is placed,
the purpose under lying the provision, the object sought to
be achieved would help in determining whether it is
mandatory or directory. As we have  pointed out above that
rule 9(2) was an enabling provision conferring power on the
State Government to put ~a person appointed by direct
recruitment on a probation of maxi num period of two years
and no consequence or failure to conply with the sane is
provided in the relevant rules, the provision appears to be
directory. Cbviously, the appointing authority having regard
to all the circunstances may not ~be inclined to prescribe
any period of probation or nmay prescribe a shorter period of
probation. This power is not taken away by the use of the
expression 'shall’ in rule
529
9(2). And let it be renenbered that the power of appointnent
Ais vested in the highest executive nanely the  State
CGovernment and the power is” to be exercised on the
recommendation of a statutory body. Viewed fromall these
angles, it appears clear to us that rule 9(2) is directory
and confers a discretion on the State Government to
prescribe a period of probation shorter than the nmaxi mum set
out inrule 9(2).

Having clearly ascertained the purpose and-intendnent
underlying the concept of probationary period in service
jurisprudence, one can confidently say, that it _is not
absol utely necessary to prescribe a period of probation in
each case and the State GCGovernnent as an- appointing

authority will have discretion in this matter subject to
rules by which appointnent is governed, otherwise the rule
woul d be count er - producti ve. Hi ghly qualified and

experienced persons comng into service at a |ater stage in
life like petitioners Ajit Singh and Rajinder Singh, who
after rendering service for a long period of 26 years cane
to be appointed as direct recruits, would be disinclined to
be on a probation for a period of tw years. And the
appoi nting authority, in this case the State CGovernnent, not
any lower officer, noting their worth and val ue nmay either
whol Iy dispense wth the period of probation or reduce it
consi derably. |If such be the purpose and intendnent
underlying the concept of probationary period, it is
reasonable to infer that in respect of such experienced and
hi ghly qualified persons, the appointing authority the State
Government must have prescribed the period of probation of
one year. And that is why uniformy in each appointnent
order, the appointee concerned was told that his period of
probati on woul d be one year only. To hold wth the
respondents that this is a typographical-cumclerical error
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i s such over sinplification as would be doing violence to
conmon sense. W are therefore, of the opinion that in case
of each of the appointee, the period of probation prescribed
was one year only.

This conclusion is buttressed by another circunstance
appearing in the record. Wen each of +the petitioners
conpleted his one year of service, which marked the
expiration of the period of probation, an increnent was
released in his favour. Subject to the specific rule to the
contrary, ordinarily no increnment is earned during the
peri od of probation. But at any rate, if an increnent can be
earned after the expiry of the period of probation, it would
depend upon the satisfaction of the appointing authority
that the
530
work and conduct of the probationer was satisfactory.
Further rule 4.7 of the Punjab Civil Service Rules Vol. 1
provides that an increment shall ordinarily be drawn as a
matter of ‘course, unless it is wthheld. An increnent may be
wi t hhel d from a Governnment enpl oyee by a conpetent authority
if his conduct has not been good or his work has not been
sati sfactory. Now al nost-all the petitioners conpleted their
one year service by June, 1980. An increnment was released in
favour of each of ‘them It is inplicit in release of
increnent that the /petitioners had satisfactorily di scharged
their duty during the probation period, and at any rate the
wor k and conduct was not shown to be unsatisfactory, which
permitted an increment to be earned. Assuning, as contended
for on behalf of the respondents that period of probation
was two years, the fact that~ on the expiry of one year of
service an increnent was released, would inply that during
the period of one year the work and -conduct has not been
unsatisfactory. If it was otherwi se the release of increnent
could have been interdicted on the ground that neither the
work nor the conduct was satisfactory. The fact that the
increnent was released would « atleast permt an inference
that there was satisfactory conpletion of the probation
period and that during the probationary period, the work and
conduct of each of the petitioner was satisfactory.

If up to the end of June, 1980, the work and conduct of
each of the petitioner was satisfactory and if the service
of each of them was sinmultaneously on the sane day Septenber
28, 1980 dispensed with on the ground nentioned inrule 9
(2) (a) in that in the opinion of the appointing authority,
the work and conduct of each of the petitioner was not
sati sfactory, then between June 1 980 and Septenber 1980
somet hi ng was si mul taneously done by each of the petitioners
to permt the appointing authority-the State to reach an
affirmative conclusion that the work and conduct, ~becane
whol Iy unsatisfactory and the degree of dissatisfaction with
the service was so high that the service of all - the 11
petitioners recruited on the sane day was required to be
di spensed with on identical ground. This is too fortuitous
to carry conviction.

M. MK Ramamurthi, in this connection, contended that
there is no satisfactory explanation as to what suddenly
occurred in respect of all the 11 petitioners recruited on
the sane day to render their otherw se satisfactory service
as unsatisfactory and that too during the short period after
rel ease of increment ? M. Ramanurthi urged that between
recruitnment and term nation of service, the politi-
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cal hue of the party in power changed. Maybe, there nay be
sone A substance in the contention, but for paucity of
evidence we are not inclined to examine this contention. W
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woul d rather confine ourselves to the positive avernent in
the return filed on behalf of the respondents for dispensing
with the service of all the petitioners. In Para 9 of the
return, following reasons are assigned for dispensing with
the services of the petitioners:

"The services of the petitioners have been

di spensed with and not term nated because : -

(i) They had not conpleted their period of
probation on the date of order

(ii) Their services were no |onger required
as the Inprovenent Trusts in the State of Punjab
had been di ssol ved,;

(iii) Their Continuance in service was only
causi ng unnecessary burden to the State Exchequer

(iv) They being probationers had no right to
the posts.

(v) Their~ performance, in the opinion of the
appoi nting authority, was not upto the mark."

We wi'll meticulously exanine the validity of each one
of these reasons seriatim

The first submissionis that each of the petitioners
had not conmpleted the period of probation on the date of
i mpugned order. This proceeds on the assunption that the
peri od of probation was two vyears.  For the reasons
her ei nabove stated, this submission is contrary to the
record. If the period of probation was one year as held by
us, indisputably each one of the petitioners had conpl eted
his period of probation on the date of the inpugned order
Therefore this reason is untenable and wll have to be
i gnor ed.

The second reason-assigned for the inpugned action was
that the services of the petitioners were no longer required
as the Inprovenent Trusts in the State of Punjab had been
di ssol ved. By an order dated August 11, 1980, Covernment of
Punjab in exercise of the power conferred by sec. 103 (1) of
the Act dissolved with immediate effect the trusts therein
set out. In all 21 Trusts were dissol ved
532
Each Trust had an Executive officer. If 21 Trusts were
di ssol ved, 21 Executive officers became surplus and their
services woul d no |onger be necessary as contended on behalf
of the respondents. Only 11 direct recruits of 1979
recruitnment were adversely affected by the dissolution of
the Trusts in that their services were dispensed with. W
were not informed as to how Trusts Executive -officers of
other 10 Trusts were dealt with, but as petitioners have not
made any grievance in that behalf, we would overl ook that
aspect. Petitioners on the contrary contend that dissolution
of the Trusts was a device to get rid of the petitioners. It
woul d be stretching credibility too far to hold on the
material placed before us that the State Governnment were to
the extreme length of dissolving Trusts to get rid of | |
petitioners, though in the circunstances of the case'it is
equal ly difficult to disabuse our mind that such may be the
underlying notive. W are however determned not to  be
i nfluenced by the alleged possible notivation. The question
isif the Trusts were dissolved, what happened to the
assets, liabilities and the ongoi ng and continuing functions
of the Trusts. |If the assets, liabilities and ongoing
functions were taken over by some other bodies, but wth
their owmn staff carried on the activities, there would have
been sone senblance of justification in the action of the
respondent in treating the petitioners as surplus and
di spensing with the services on that account. On the
contrary, it becomes evident fromthe record and it was not
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di sputed that except the 11 Executive of Oficers-
petitioners herein, all other staff of all the Trusts were
retained and they carried out the functions of the Trust
under the supervision of an officer appointed by the
Muni ci pal Conmittee or in some cases by the State
CGovernment. |t thus unquestionably appears that what was
di ssol ved was the Board of Trustees p and not the Trusts.
Only the nonenclature changed. The work continued. And this
is evident fromthe fact that as |ate as August 19, 1980,
Batal a | nprovenment Trust issued a notice inviting objections
fromthe public in respect of its developnent schene.
Simlarly on Cctober II, 1980 Anritsar |nprovenent Trust
invited applications for allotnent of plots to the Iloca
di spl aced persons available in certain schenes framed by it.

W can multiply such “illustration. But we consider it
unnecessary to do so. And it is inpossible to believe that
on nere dissolution of “the Board of Trustees, all its

functions were wound up. As nmany as 1500 officers and other
menbers of the staff continued to work for the so-called
di ssol ved Trusts.. The only  persons whose services were
di spensed withas no nore necessary were the
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11 petitioners i. e.  the direct recruits of 1979. In this
background, it becone difficult to escape the conclusion
though we are trying our level best to do so that
di ssolution of the Trusts was a device to get rid of the
petitioners. But on that point we say no -nore. M. Hardy
poi nted out that by the ordinance No. 6 of 1980 styled as
Punjab Town inprovenent (Amendnent) ordinance, 1980, sub-
sec. (2) was introduced to sec. 103 which took care of the
situation arising out of the dissolution of the Trusts. It
provided that all properties, funds and dues vested in or
realisable by the Trust and Chairpan respectively shal
vests in and be realisable by the State Government till they
stand transferred to the Miunicipal Conmittee under sub. sec.
3. Sub-clause (c) of sub-section (2) enabled the Governnent
to appoint a Class | officer of the State Government for the
purpose of conpleting the execution of any schene which the
Trust may be inplenenting. And sub-sec. (3) provided for the
consequences after all the functions O the dissolved Trusts
were discharged. W fail to see howthis section can throw
any light on the point under discussion? on the contrary, by
the very order dissolving the Trusts, certain officers were
appointed in respect of each trust to carry on the functions
of the Trusts. Therefore, the Trust independent of the Board
of Trustees had a corporate personality. It had a perpetua
succession and its functions had to be carried  out. They
effect of the dissolution of the Trusts 'was nerely
di ssolving the Board of Trustees. The corporate personality
of the Trust renmined, inviolate. But the Punjab Governnent
t ook advantage of the dissolution order dissolving.in effect
the Board of Trustees and di spensed with the services of 11
petitioners. If the Trusts are functioning, if its schenes
are being inplemented, if all other staff is retained, we
find it difficult to accept the subm ssion of M. Hardy that
the services of the petitioners were no |onger required
because of the dissolution of the Trusts, and therefore the
same have been di spensed with.

The third reason assigned is that their continuance in
service was only inmposing an unnecessary burden on the State
Exchequer. In fact this is actually begging the issue. After
renoving the petitioners, 11 other officers were asked to
take over the duties of the petitioners. |In the order
di ssolving the Trusts, it is nentioned that in exercise of
the power conferred by clause (2) (c) of sec. 103 of the
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Act. the Governor of Punjab is further pleased to direct
that the officers indicated in colum 2 shall performthe
functions of the Trust and the Chairnan under the Act. Trust
Executive officer Was the highest executive officer and his
function is to be discharged
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by the newly appointed officer. It is therefore, difficult
to accept the submission that the continued retention in
service of the petitioner after the dissolution of the
Trusts was inmposing an unnecessary burden on the State
Exchequer.

This submi ssion does not comend to us for the
addi ti onal reason that  the State Exchequer was nhot
responsi ble for the salary and perquisites of the Trust
Executive officers, in'view of the provision contained in
sub sec (4) of sec 17 of the Act which provides that salary,
al | owances, gratuity, annuity, pension and other paynents
required to be nade to the menbers of the Trust Service in
accordance with the conditions  of their service shall be
charged from the funds of the Trust in the prescribed
manner .

The fourth and fifth grounds for dispensing with the
services of the petitioners were that the petitioners being
probati oners had no right to the posts, and their
performance in the opinion of the appointing authority was
not satisfactory are wholly untenabl e because the period of
probati on had expired and they were  continued in service
after allowing each one of themto earn an increnent. It is
a permssible inference that till allow ng each petitioner
to earn his increment, his service and work were deenmed to
be satisfactory and nothing is pointed out to us as to what
occurred in respect of 11 petitioners sinultaneously within
hardly a period of less than six weeks since the release of
increnent to stignatise each one-of themthat his work and
conduct was not satisfactory. Therefore, the conclusion is
i nescapabl e that none of the reasons assigned for dispensing
with the services of the 11 petitioners is tenable.

Now it the reasons for dispensing with the services of
petitioners are untenable, the question is whether the
action of dispensing with services of the petitioners is
arbitrary. M. Hardy, learned counsel for the respondents
contended that even if the Court is satisfied that the
reasons set out in the return for dispensing with the
services of the petitioners are untenable and irrelevant,
nonet hel ess the Trusts havi ng been di ssol ved the concl usi on
cannot be escaped that services of the petitioners as Trust
Executive officer were no nore necessary and therefore, this
Court cannot interfere with the order dispensing with the
services of the petitioners. W remain until . convinced.
Though there was formal dissolution of Trusts, in effect and
substance the Board of Trustees was dissolved. “Corporate
personality of Trusts remained unaffected. Staff renmined.
Functions were
535
being carried out. By the time the wit petitions came up
for hearing M. Ramanurthi pointed out that the Trusts have
been re. A constituted and that was not seriously disputed
by M. Hardy. Further, it is crystal clear that what was
di ssol ved was the Board of Trustees and not the Trusts
because functions of the Trusts were being discharged by
other officers. The entire staff of the Trusts except the 11
petitioners was retained. Schenes fornulated by the Trusts
were being inplenented. In other words, the corporate
personality remai ned al nost inviolate. Even if we decline to
exam ne the charge of mala fides, there are certain aspects
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herein discussed which cannot be overlooked and which
conpul sively and wunerringly point in the direction that the
action was arbitrary. To recapitulate these circunstances,
it is crystal clear that the Board of Trustees was
di ssolved, the Trusts without the nane of Trust continued,
their functions continued, the staff excluding the 11 Trust
Executive officers was retained, and in place of the
of ficers whose services were dispensed wth, sone other
of ficers were asked to take over their functions and duties,
and wthin a short time, the Trusts were formally
constituted. The only effect sought to be achieved by the
bi zarre exercise of first acquiring power to dissolve the
trusts and then ordering their dissolution was to dispense
with service of only 11 Trusts Executive officers of 1979
recruitnment. And having achieved the desired result the
Trusts have been reconstituted albeit w thout show ng the
fairness of recalling the discharged 11 Trust Executive
of ficers.  Therefore, wi t hout | i mputing any notive, the
conclusion is inescapable that” the action was thoroughly
arbitrary and violative of the guarantee of equality of
opportunity enshrined in Art. 16 read with Art. 14 of the
Constitution and such thoroughly arbitrary action cannot be
sust ai ned, and deserves to be quashed.

The last contention of M. Hardy was that in any event
even if the Court ~comes to the conclusion that the
petitioners had conpleted the period of probation, yet they
woul d be tenporary governnent servants and- their services
were di spensed with after giving themsalary for one nonth
inlieu of notice and as the Trusts no nore exists, they at
| east cannot be reinstated. W find no substance in this
contention. W would have beer. required to examne this
contention in sone depth, but we are spared the exercise in
vi ew of the decision of this Court -in The ' Manager
Government Branch Press and Anr. v. D.B: Belliappa, wherein
it was observed as under:

"Conversely, if the services of a tenporary
government servant are termnated arbitrarily., and not
on the ground of
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his unsuitability, unsatisfactory conduct or the like
which would put him in a class apart fromhis juniors
in the same servi ce, a guestion of unfair
discrimnation nmay arise, not wthstanding the fact
that in termnating his service, the appointing
authority was purporting to act in accordance with the
terns of the enploynment. Were a charge of unfair
discrimnation is levelled with specificity, or

i mproper notives are inputed to the authority making

the i npugned order of termination of the service, it is

the duty of the authority to dispel that charge by
disclosing to the Court the reason or notive which
inmpelled it to take the inpugned action

We have reached the conclusion that the action was
thoroughly arbitrary and if it is arbitrary, it smacks of
discrimnation and a discrimnatory treatnent in the nmatter
of public enpl oynent cannot be overl ooked.

Accordingly, these petitions must succeed. The order
dat ed Septenber 25, 1980 di spensing with the service of each
of the petitioner is quashed and set aside and it is
declared that all the petitioners continue to be in service
and they should be forthwith reinstated. By an interimorder
nmade by this Court, respondents were directed to pay half
the salary to the petitioners from the date of dispensing
with their services till further orders. Nowthat it is
declared that the petitioners continue to be in service,
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each of the petitioners shall be paid his full salary with
effect from the date of his judgnent, but, for the period
between the date of dispensing with the service and til

today, each of the petitioners should be paid only half the

salary. The respondents shall pay the <costs to the
petitioners and bear their own.
P.B. R Petitions all owed
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