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Vs.
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MAFI ZUDDI N AHMVED
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Cl TATI ON
1983 AIR 275 1983 SCR (2) 241
1983 SCC' (2) 14 1983 SCALE (1)16

ACT:

Penal Code-Section 302-Conviction if could be based on
dyi ng decl aration which i's not corroborated.

Evi dence Act-Dying declaration-Accused, if could be
convicted on dying declaration which i's not corroborated-
Evi dence of child witness-I1f could be accepted.

HEADNOTE:

The prosecution case against the respondent  was that
after marrying for a second tine he started ill-treating his
first wife, the deceased, and that on the day 'of the
occurrence (10th April, 1983) he poured kerosene oil on her
and set fire to her body. Wien the deceased started
scream ng he gagged her and wapped her with a quilt and
threw her on the floor and in the process he hinself
received burn injuries on his hands. A week later on the
18th April, 1973 when the uncle of the deceased called on
her at the hospital and enquired as to how it happened, she
told him that her husband poured kerosene oil and set fire
to her body. He then reported the natter to the _police:
Since her condition was precarious, a Magistrate recorded
her dyi ng decl aration

The respondent’s case on the other hand was that on the
day of the occurrence when his wife's garnents accidentally
caught fire when his house caught fire he “attenpted to
extinguish the fire by covering her with a quilt and in the
process he hinself had received burn injuries.

Believing the evidence of the son of the deceased, a
boy of 7 years, and the dying declarations made to her uncle
and the Magistrate, the Sessions Judge held that the charge
under s. 302 |.P.C. was established. But the H gh Court did
not find it safe to convict himon the basis of the dying
decl arations and the statenent of the child wtness and
acqui tted himof the charge.

In appeal to this Court, it was contended on behal f of
the State that even if there was no evidence on record to
corroborate the dyi ng decl arati ons the respondent’s
conviction could be based on the dying declaration

Di sm ssing the appeal
N

HELD: It is well settled that, even in the absence of
ot her corroborating evidence, there can be a conviction on
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the basis of a dying declaration provided that the Court is
sati sfied about the truthfulness of the dying declaration
and that it is not vitiated in any other nanner. [246 B-(
242

Mani appan v. The State of Madras, [1962] 3 S.C. R 869,
Khushal Rao v. State of Bonbay, [1958] S.C.R 552, and
Lal | ubhai Devechand Shah & Ors. v. State of Gujarat, A l.R
1976 S.C. 1776 referred to.

In the instant case even though the occurrence took
place on 10th April and the deceased was alive till 18th
April, she did not disclose either to the villagers who
visited her or to the doctor or the nurse attending on her
that her husband sprinkl ed kerosene oil and set her on fire.
There was no evidence that she was not in a positionto
speak or that she was unconscious between 10th April and
18th April. It was only on the 18th April that she made an
or dying declaration for the first time to her uncle and
ater to the Magistrate. And secondly the nane of the
husband of the deceased in the dying declaration was shown
as Mohain Ali and not the real nane Mafijuddin Ahned. The
doctor, in whose presence the ~dying declaration was
recorded, did not state that the declarant was the deceased;
he only stated that the Magistrate recorded the statement of
a patient of his wunit who had received the burn injury.
Therefore the probability of her statenent being inspired by
her uncle cannot be weeded out. The aforesaid circunstances
do cast doubt on the truthful ness of the dying declaration
[246 D-H, 247 A-C

Fromthe tenor of the evidence of the 'son of the
deceased, a boy of about 7 years, it is evident that he was
vacil lating throughout —and that he was not a free agent but
he had been tutored. He said that he was in the nango grove
at the tine of the occurrence; that his uncle taught himto
tell the police that he was in the grove at the tine of
occurrence; that it was the house that caught fire first;
that his father poured kerosene oil on his nother and set
fire to her. He also said that hi's father poured sented oi
on his not her’s body and not kerosene oil. On the
application of Alinmuddin Ahned the son of the accused was
kept in the custody of his wife and thus to all intents and
purposes the custody of the boy renmained with the uncle of
the deceased and his wife. [247 E-H 248 A D E]

The fact that the respondent covered the deceased wi th
quilt to extinguish the fire and in the process had hinsel f
got burn injuries on his hands also Iend support to the
def ence version. [248F]

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
401 of 1976.

Appeal by Special leave fromthe Judgnent and. Order
dated the 26th September, 1976 of the Gauhati H gh Court in
Crimnal Appeal No. 18 of 1975.

S. K. Nandy and Krishna Prasad for the Appellant.

D. Goburdhan for the Respondent.

The Judgnent of the Court was delivered by

M SRA, J. The present appeal by special |eave has been
filed by the State of Assam against the judgment of the
Gauhati Hi gh
243
Court dated 25th of Septenber, 1975 whereby it set aside the
convi ction of the respondent Mufizuddin Ahned and acquitted
hi m of the charge of murder
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The prosecution case as unfolded in the first
information report and the evidence is that the respondent
Maf i zuddi n Ahned was a sub-Inspector of Police posted at
Gauhati. H's wfe and children lived at his village honme at
Bhol agaon within the Pal ashbari Police Station. The
respondent had first married Jaygun Bi bi and had one son and
two daughters fromher. Later on he married another |ady
Smt. Lal Bari and thereafter he started naltreating Jaygun
Bibi. On 10th of April 1973 he went to his village home and
at about 2 p.m he poured kerosene oil on his wfe Jaygun
Bi bi and set fire to her body with the help of a match box.
VWhen she screaned the accused gagged her mouth and then
wrapped her with a quilt and threw her on the floor. In so
doi ng the respondent hinself received sone burn injuries on
his hands. The village people hearing the cries cane there
and they took Jaygun Bibi as well as the respondent accused
to the Gauhati Medical College Hospital where they were
admtted for treatment.

Al i nuddi n” Ahned was the uncle of Jaygun Bibi and |ived
at a distance of° 6 miles fromthe house of the respondent.
He received a news that the house of the respondent had
burnt and that Mafizuddin and-Jaygun Bi bi had sustai ned burn
injuries. A few days thereafter Alimddin Ahnmed s brother
devel oped tetanus. 'He got himadmtted in the |Isolation
Hospital at Kal apahar, Gauhati. From there he went to
Gauhati Medical College Hospital on 18th April, 1973 to see
how Jaygun Bi bi was faring. He net Jaygun Bibi and asked her
how it happened and then she told that her  husband had
poured kerosene oil on her body and set fire. He, thereupon
went to the Sadar Police Station and made a report (Ex. 3).
On receipt of the report police arranged for recording the
dyi ng declaration of Jaygun Bibi by a Migistrate —as her
condi tion was considered precarious. Shri A C. Bhuyan (PW 2)
recorded the dying declaration of Jaygun Bibi. Eventually
Jaygun Bi bi succunbed to her ‘injuries on that very day.

The accused pleaded not guilty to the charge. His plea
was one of denial. He, however, [ admtted that on 10th of
April, 1973 his wife received serious burn injuries and
later died as a result of her injuries at the Gauhati
Medi cal College Hospital. H's case was that on 10th April
1973 hi s house at Bhol agaon caught fire and at that
244
time his wife wearing garnents al so accidently caught fire:
Havi ng seen this he tried to extinguish the fire on her body
by covering her with a quilt and in doing so he hinself
received sonme burn injuries. He flately denied that he
poured kerosene o0il on her body and then set fire as
al | eged.

The only eye witness in the case is Mantaz Ali the son
of the deceased Jaygun Bibi and the accused-respondent. He
was of only 5 years and odd at the tine of occurrence and of
7 years and odd at the time of his deposition. The other
mat eri al evidence relied upon by the prosecution are the two
dyi ng decl arations, one being oral made to Alinuddi n Ahned,
the uncle, and the other being witten dying declaration
recorded by the Magistrate Shri A C. Bhuyan, PW 2.

The Sessions Judge on a consideration of the evidence
adduced by the prosecution found that the charge under s.
302 IPC was fully brought home to the accused and
accordingly convicted himthereunder and sentenced himto
life inprisonnent. On appeal, the H gh Court set aside the
order of conviction and acquitted the respondent of the
charge. The State of Assam has, as stated earlier, filed the
above appeal by obtaining a special |eave.

The contention raised before the Hi gh Court on behal f
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of the respondent was that the evidence was too neagre and
unreliable to sustain the conviction and the |earned
Sessions Judge failed to properly appreciate the same. The
evi dence which has been relied upon by the Sessions Judge
for convicting the respondent was the evidence of the eye
wi tness Mantaz Ali, the child witness, and the two dying
declarations, one oral and the other witten for convicting
the respondent. The High Court, however, did not find it
safe to convict the respondent on the basis of dying
decl aration and the statenment of PW?7.

It has been contended for the State of Assamthat the
convi ction could be based upon the dying declaration even if
there is no other corroborating evidence on the record and
reference was nmade to Tarachand Danu Sutar v. The State of
Maharashtra(l) and Maniappan v. The State of Mdras.(2) M.
CGoverdhan, counsel for the respondent-accused, on the other
hand contends that the dying
245
decl arati on alone w thout corroboration cannot be nmade the
basis of convicting the respondent and referred to
Madhoprasad v. The State of Madhya Pradesh(1).

This Court has consistently taken the view that
convi ction can be based upon the dying declaration alone. In
Mani appan’ s case (supra) the dying declaration was a
conpl eted statenent which was categorical in character and
there was nothing to show that the victimhad anything nore
to say. This Court held that the dying decl aration needed no
corroboration and 'could be relied upon. In Khushal Rao v.
State of Bonmbay(2) this Court held :

" in our opinion, there is no absolute rule of
law, or even a rule of prudence which has ripened into
a rule of law, that a dying  declaration unless
corroborated by other independent evidence, is not fit
to be acted upon, and made the basis of a conviction."

The Court referred to the follow ng observation made in
Madho Prasad’ s case (supra)

"It is settled lawthat it is not safe to convict
an accused person nerely on the evidence furnished by a
dyi ng decl aration without further corroboration because
such a statenment is not nmade on oath and-i's not subject
to cross-exam nati on and because the maker of it m ght
be mentally and physically in a state of confusion and
m ght well be draw ng upon his inmagi nati on whil e he was
nmaki ng the declaration. It is in this light that the
different dying declarations made by the deceased and
sought to be proved in the case have to be considered."

and observed that they were in the nature of obiter dicta.

In Lall ubhai Devechand Shah & O's. v, State of
Gujarat(3) dealing wth a dying declaration this Court laid
down :

"The law with regard to dying declarations is very
clear. A dying declaration nmust be closely scrutinised
as to its truthfulness |ike any other inportant piece
of

246

evidence in the light of the surrounding facts and

circunst ances of the case, bearing in mnd on the one

hand, that the statenent is by a person who has not
been exanmi ned in court on oath and, on the other hand,
that the dying man is normally not likely to inplicate

i nnocent person falsely."

Thus, the law is now well settled that there can be
conviction on the basis of dying declaration and it is not
at all necessary to have a corroboration provided the Court
is satisfied that the dying declaration is a truthful dying
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decl aration and not vitiated in any other nmanner.
We, therefore, find considerable force in t he

contention of the counsel for the State of Assamthat there
can be a conviction on the basis of dying declaration even
in the absence of other corroborating evidence but before
doi ng so, the Court has to be satisfied about the
trut hful ness of the dying declaration

In the instant case, the occurrence took place on the
10th of April, 1973. The deceased was alive upto 18th of
April 1973. She did not disclose earlier to anyone she net
in the hospital that her husband sprinkled kerosene oil and
set her on fire. She nmet so nmany people after the
occurrence-she net the village people who appeared on the
scene just after the occurrence and who took her to
hospital. She did not ~disclose the story to the doctor or
the nurse attending on her. There is no evidence of the
doctor on the record that she was not in a position to speak
or that she had becone unconsci ous between 10th of April and
18th of April. It is only when her uncle net her on the 18th
of April ‘that she made an oral dying declaration to him and
later to the Magistrate who recorded her statenent. This
throws doubt on the dying declaration nade by Jaygun Bi bi
and this circunstance weighed with the Hgh Court in
di scarding the dying declaration of the deceased. The Hi gh
Court discarded the dying declaration on yet another ground
that the nane of the husband of the deceased given in the
dyi ng declaration was Mhsin Ali not Mfizuddin Ahnmed and,
therefore, the identity of the |ady Jaygun Bibi was itself
doubtful. Dr. Ramananda Das, Registrar of the Surgical Unit
No. 1 of the Gauhati Medical College Hospital, PW6, in
whose presence the statenent —was recorded, has not stated
that the declarant was Jaygun Bibi. He has sinply stated
that the WMagistrate recorded the statenent of a patient of
his unit who received burn injuries.

247

Further, the Magistrate, Shri A C_-Bhuyan, who recorded the
dyi ng declaration of the Jaygun Bibi stated that the daroga
and a constable were present nearby when the statenment was
recorded. Coupled wth these in the absence of° the thunb
i mpression of the deceased on the declaration

The cunul ative effect of all the circunstances which
wei ghed with the Hgh Court is that they cast doubt about
the truthful ness of the dying declaration. It is not outside
the realm of probability that her statenent may have been
i nspired by her uncle and, therefore, it will not be safe to
base the convi ction of respondent on such a dying
decl ar ati on.

The other direct evidence is the deposition of PW7,
the son of the deceased, a |lad of 7 years. The H gh Court
has observed in its judgnent

"... the wevidence of a child wtness is always
dangerous unless it is available inmediately after the
occurrence and before there were any possibility of
coaching and tutoring.”

A bare perusal of the deposition of PW7 convinces us
that he was vacillating throughout and has deposed as he was
asked to depose either by his nana or by his own uncle. It
is true that we cannot expect nuch consistency in the
deposition of this witness who was only a lad of 7 years.
But from the tenor of his deposition it is evident that he
was not a free agent and has been tutored at all stages by
soneone or the other.

He had told the police that he was in the nango grove
at the tinme of occurrence. If this be a fact then he could
not be an eye witness of the occurrence but when he came to
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depose before the Court he said
"Ahnmed is ny father’s brother. He was not at hone
at the tine of the occurrence. He cane | ater. He taught
me to tell police that | had been in the mango grove at
the time of occurrence. That is why | told police so.
Later, in conpany wth nmy nmaternal grand father
Alinmuddin | said what | had seen."
Again, the first thing that he uttered when the house caught
fireis "Grarat Jui Lagil" (the house has caught fire). This
statenent is
248
nore in consonance with the defence theory. Hi s nother was
nore inportant for himand if it was a fact that his father
had set fire to his nother by sprinkling kerosene oil to
which he was a witness he would not have onmitted to say so.
In the next breath he deposed that his father poured scented
oil on his nother’s body and not kerosene oil
The fact that he was tutored is fully borne out by his
own statenent, as will be clear fromthe follow ng portion
of his deposition:
" "Nana" acconpanied me when | cane to depose in

the lower court, but stayed outside. | stated in that
court that | had stated what "Nana" asked me to. The
day before | canme to depose, | had told "Nana" what |
woul d say."

It is also clear fromthe materials on the record that
on the advice of the police Alinmuddin Ahned, the nana of PW
7 applied for his custody during the enquiry proceedi ngs but
the Magistrate instead of giving custody to the nana gave
the custody of PW 7 to his nani, who was no other than the
wife of Alinuddin. So to all intents and purposes the
custody of the boy remained with Alinmuddi n Ahned, the nana.
I ndeed, he took the boy for giving evidence in court. P.W 7
was in the full <control of the nana and deposed as he was
asked to depose. In this setting the observation nade by the
High Court is fully justified.

There are two other circunstances which al so cannot be
| ost sight of. Covering the burning body of the Jaygun Bib
with quilt wll help in extinguishing the fire. That will
stop the passing of oxygen to the fire and the fire wll
automatically extinguish. The further fact that in so doing
the husband also got burns on his hands goes a long way to
support the defence version.

For the reasons given above the appeal nust fail. It is
accordi ngly disni ssed.

P.B.R Appeal dism ssed.
249




