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ACT:

Evi dence-Benefit ‘of doubt to accused-Doubt nust be
reasonable, real and substantial arising out of entire
evi dence.

HEADNOTE

The respondent was charged under s. 135 (b) of the
Custons Act, 1962 read with s.~ 85 (ii) of the Gold (Control)
Act, 1968. The case against himwas supported inter alia by
the oral evidence of the Inspector ~who had seized 28 gold
bars from himat a railway station, theticket collector on
duty at the tinme of seizure and the goldsnmith who had
certified the purity and weight of the gold bars seized. The
goldsmth had deposed that he coul'd by experience assess the
purity of gold by rubbing it on a touch-stone. The
docunentary evidence included a statenent nmde by the
respondent before the Custons Superintendent admitting that
the gold bars had been seized fromhi mand that the same had
not been legally inported. That the respondent had made this
statenent of adm ssion had been affirmed by the Inspector in
his deposition. |In his exam nation under s. 342 C. P.C,
when the respondent was asked what he had to say regarding
the deposition of the |Inspector, he stated:

It is true that gold was recovered frommny box. It
was not mne. It was handed over to me by the person
called Mammu asking ne to give it in his house. | had
no know edge that it was gold."

The respondent was convicted and sentenced- by the
District Magistrate. After his appeal against the sanme was
rejected by the Sessions Judge the respondent filed a
revision petition which was allowed by the Hi gh Court on-the
ground that the prosecution had failed to establish that the
netallic bars seized fromthe respondent were gold bars.

The High Court rejected the evidence of the goldsnith
on the ground that he did neither have the training nor the
qualification in the art of testing gold and that he had not
conducted either the furnance test or the specific gravity
test to determine the character of the netallic bars.
According to it, the goldsmith had nmiserably failed in the
witness box to give the inpression that he was a conpetent
person to certify that what were seized fromthe respondent
were gold bars. The H gh Court was of the view that no
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i nportance could be given to the respondent’s statenent of
adm ssion before the Custons Superintendent as the sane had
not been put to himunder s, 342,

226

Cr. P.C. and the person who recorded it had al so not been
examned. In so far as the answer given by the respondent to
the question put by the court wunder s. 342, Cr. P.C the
H gh Court observed that even assuming that it would have
sonme val ue, the prosecution could not seek to split the sane
into various parts and rely on what it considered to be
advant ageous to establish its case.

Al'l ow ng the appeal against acquittal,

N

HELD: The onus of proving the facts essential to the
establ i shnent of the charge agai nst an accused |ies upon the
prosecution and the evidence nust be such as to exclude
every reasonabl e doubt about the guilt of the accused. If a
reasonabl e doubt arises in the mnd of the court after
taking into consideration the “entire nmaterial before it
regarding the conplicity of the accused the benefit of such
doubt should be given to the -accused but the reasonable
doubt should be a real and -substantial one and a ’'well
founded actual doubt arising out of the evidence existing
after consideration of all the evidence . [230 C E

Wodroffe & Anmeer Ali’'s Law of Evidence, 13th ed. Vol
I, pp. 203-204, referred to.

In the instant case the doubt entertained by the High
Court about the nature of the netallic bars cannot be
considered to be a reasonable doubt. It is well known that
persons who are goldsmths by profession are able to find
out whet her a piece of nmetal is gold or not by the col our of
the streak produced by rubbing it on a touch-stone used by
them even though their assessnent of its purity nay not be
exact. Further, the respondent did not dispute that gold had
been recovered fromhis box. Reading” his answer 'to the
question put wunder s. 342, . P.C as a whole, it neans
that he knew that when his steel trunk was opened and
searched there was gold in it but he had no know edge that
the packet contained gold when it was handed over to him by
Mamru. The High Court erred in holding that the statement of
the respondent that the gold was seized from him could not
be used against him on the ground that it would result in
the splitting up of the statenment which was on the whole
excul patory. [230 H 231 A-E]

In this case even without the aid of the statenment made
by the respondent before the Custons Superintendent it is
possible to hold that the netallic bars seized from the
respondent were gold bars in view of the evidence of the
I nspector, the ticket collector and the goldsmth and the
statenent of the respondent before the Court. Further, in
the circunstances in which the gold bars had been seized
fromthe respondent, the burden of proving that they were
not snuggl ed goods was on respondent under s. 123 of the
Customs Act. [231 E-(Q

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 44
of 1976.

Appeal by Special leave fromthe judgnent and order
dated the 5th January, 1973 of the Kerala Hi gh Court in
Crimnal Revision Petition No. 426 of 1972.
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G S. Narain and M ss A. Subhashini for the Appellant.
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M M Abdul Khader and E.MS. Anam for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The Assistant Collector of Centra
Excise, Calicut has filed this appeal after obtaining the
special leave of this Court against the judgnment and order
dated January 5, 1973 of the Hgh Court of Kerala in
Crimnal Revision Petition No. 426 of 1972.

Briefly stated, the facts of the case are these: In the
early hours of August 9, 1969 the respondent alighted from
the Kerala Express at the Trichur Railway Station wth a
steel trunk in his hand. C C WMathan, Inspector of Centra
Exci se Special, Custons, Preventive, Trichur (P.W 1) who
was on patrol duty at the Railway Station suspected that the
respondent was carrying contraband goods and on conming to
know from the Ticket ~Examiner that the respondent had
arrived from Bonbay he asked the respondent to hand over the
steel trunk which he was carrying. Wen C.C. Mathan (P.W 1)
opened and searched the steel trunk, he found in it 28 gold
bars with foreign markings. The respondent was arrested by
C.C. Mathan (P.W 1) and when questioned by P.W 1, the
respondent did not produce any authorisation entitling him
to keep the 28 gold bars in question which were val ued at
Rs. 56,030/-. A mahazar (Exh. P.1) was prepared for having
seized the 28 gold bars. A sumof Rs. 1,380/- which was
found in the steel trunk was also seized. Later on, it is
stated, that the 28 gold bars in question were confiscated
in a proceeding under section 111(d) of the Costoms Act,
1962 read with 'section 23-A of ~the Foreign Exchange
Regul ation Act, 1947 before the Additional = Collector of
Customs, Cochin. The steel trunk al so was confiscated under
section 119 of the Custons Act, 1962. A penalty of Rs. 500/-
was i nposed on the respondent under section 112(b) of the
Custons Act, 1962. The anopunt of Rs. 1380/- which had been
seized from the respondent was, ~however, ordered to be
returned to him Thereafter the Assistant Collector of
Custonms and Central Excise, Kozhikode after obtaining the
required sanction wunder section (137(1) of the Custons Act
and section 97(1) of the Gold (Control) Act, 1968 fromthe
Addi tional Collector of Custons, Cochin and the Collector of
Custonms and Central Excise, Cochin_ respectively filed a
conpl aint before the District Mgistrate (Judicial),
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Tel licherry agai nst the respondent for offences punishable
under section 135(b) of the Custons Act read w th section
85(ii) of the Gold (Control) Act, 1968. In support of the
said prosecution four wtnesses were examned by the
conplainant. C.C. Mathan, P.W1 gave evidence about the
seizure of the 28 gold bars with foreign markings fromthe
respondent at the Trichur Railway Station on August 9, 1969
under the mmhazar (Exh. P.1). He also produced Exh, P.2
whi ch contained the statenent made by the respondent before
the Speci al Custons Preventive Crcle Superintendent,
Kozhi kode in which he had admtted that 28 gold bars with
foreign markings had been seized from himunder a nmahazar
and that the said 28 gold bars had not been legally inported
tolIndia. CC Mthan (P.W 1) stated that he was present
bef ore the Special Custons Preventive Circle Superintendent,
Kozhi kode when Exh. P.2 was recorded and that the said
statenment contained the signatures of the respondent and of
the Superintendent who had recorded it. K. Subramonian (P.W
2) who was working as a Ticket Collector at Trichur Railway
Station stated that the 28 gold bars in question were seized
on August 9,1969 at the Trichur Railway Station under the
mahazar (Exh. P.1) which he had signed. V.M Vel ayudhan
(P.W3) who was a resident of Trichur and a goldsmith by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

profession stated that the 28 gold bars in question had been
exam ned and weighed by himat the Trichur Railway Station
at the request of C C Mthan (P.W1l). He further stated
that he tested the purity of the said 28 gold bars by
rubbing them on the touch-stone and found that they were
gold bars of 24 carats quality. He gave a certificate (Exh.

P.3) regarding the purity and the weight of the 28 gold
bars. V.M Vel ayudhan (P.W3) who was a certified goldsmith
further stated that he could by experience assess the purity
of gold by rubbing it on a touch-stone. He, however, stated
that he had no techni cal know edge about gold and he did not
know the ’'specific gravity’ rmethod by which the purity of
gold could be determ ned. The Assistant Collector of Centra

Excise (P.W4) was exam ned to prove the sanctions given by
the conpetent authorities to file the case. In his
exam nati on under section-342 of Criminal Procedure Code in
answer to the followi ng question put by the Court: ’'What
have you to say about the deposition of P.W1 that you on
9th August, 1969 at 7 Oclock in the noring alighted from
train at Trichur Railway Station with a steel trunk and that
P.W1 on searching the box due to-suspicion, found out 28
gold bars having foreign marks ?° the respondent stated ’'It
is true that gold was
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recovered from my /'box: It was not mne. It was handed over
to ne by the person called Mammu asking ne to give it in his
house. I had no know edge that it was gold.’ The |earned

District Magistrate found that the prosecution had
established that the respondent ~ had cormitted  an offence
under section 135(b) of the Custons Act and an of fence under
section 85 (ii) of the Gold (Control) Act, 1968 and
convicted him of those of fences. ~“The respondent was
sentenced to pay a fine of Rs. 500/- for the offence under
section 135(b) of the Costons Act and in default of paynment
of fine to undergo sinple inprisonnent for six months. No
separate sentence was, however, awarded for the  offence
under section 85(ii) of the (Gold (Control) Act. The
respondent preferred an appeal ‘against the judgnent of the
|earned District Magistrate before the Sessions Judge,
Trichur and that appeal was dism ssed. The respondent filed
a revision petition before the High Court of Kerala against
the decision of the |earned Sessions Judge: The |[earned
Judge of the Hgh Court who heard the revision petition
allowed it and set aside the conviction of the respondent
and the sentence inmposed on him on the ground that the
prosecution had not established that the netallic bars which
were seized fromthe respondent under Exh. P.1° were gold
bars and, therefore, the conviction of the appellant could
not be sustained. The | earned Judge found that the evidence
of V.M Vel ayudhan (P. W3) who was exam ned in the case, the
statement Exh. P.2 nade by the respondent before the Specia
Customs Preventive Circle Superintendent, Kozhi kode and the
answer given by the respondent under section 342 of the
Crimnal Procedure Code taken together were not sufficient
to hold that the gold bars had been seized from the
respondent under Exh.P.1. He rejected the evidence of V.M
Vel ayudhan (P.W3) on the ground that he had not that
raining or the qualification in the art of testing gold and
that he had not conducted either the furnace test or the
specific gravity test to determne the character of the
netallic bars. He was of the opinion that V.M Vel ayudhan
(P.W3) had mserably failed in the witness box to give the
i npression that he was a conpetent person to certify that
what were seized fromthe respondent were gold bars and that
in the absence of any training or qualification to the
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credit of V.M Velayudhan (P.W3), it would be wunsafe to
rely on his evidence and concl ude that what was seized from
the respondent was gold. So far as Exh. P.2 was concerned
the |l earned Judge was of the opinion that as the said
statement had not been specifically put to the respondent
under section 342 of the Crim nal Procedure Code and as the
person who had recorded it had not been
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exam ned, no inportance could be givento it. In so far as
the answer given by the respondent to the question put by
the Court wunder section 342 of the Code of Crimna

Procedure which is set _out above is concerned, the |earned
Judge observed that even assuming that it would have sone
val ue the prosecution could not seek to split that statenent
into various parts and  rely on what it considered to be
advant ageous to establish-its case. Accordingly the |earned
Judge acquitted the accused.

The principal point which arises for consideration in
this case is whether the prosecution had established that
smuggl ed 'gol'd bars had been seized fromthe respondent on
August 9, 1969 at the Trichur ~Railway Station under Exh.
P.1. It is true that the onus of proving the facts essentia
to the establishment of the charge against an accused lies
upon the prosecution and the evidence nust be such as to
exclude every reasonable doubt about the gquilt of the
accused. An accused cannot be convicted of an offence on the
basis of conjectures or suspicions. |f  a reasonable doubt
arises in the mind of the Court after taking into
consi deration the entire material ~before it 'regarding the
conplicity of the accused the benefit of such doubt should
be given to the accused but the reasonabl e doubt shoul d be a
real and substantial one and a ’'well founded actual doubt
arising out of the evidence existing after consideration of
all the evidence'. "Hence a nere whim or a surmise or
suspi ci on furnishes an insufficient foundation upon which to
raise a reasonable doubt, and so a vague conjecture,
whi nsical or vague doubt, a capricious and speculative
doubt, an arbitrary, i magi nary, fanci ful, uncertain
chinmerical, trivial, indefinite or a nere possible doubt is
not a reasonable doubt. Neither is a desire for nore
evi dence of guilt, a capricious doubt or nisgiving suggested
by an i ngeni ous counsel or arising from a nercifu
di sposition or kindly feeling towards a prisoner, or from
synpathy for himor his famly" (See Whodroffe & Aneer Ai’s
Law of Evi dence, 13th Edn. Vol .|l pp. 203-204).

On a reading of the evidence of C C. Mathan (P.W1),
V.M Vel ayudhan (P.W3) and the statement of the respondent
under section 342 of the Crimnal Procedure Code which is
referred to above, we are of the view that the doubt which
the learned Judge of the High Court entertained about the
nature of the netallic bars which were seized “from the
respondent under Exh. 1 cannot be considered to be a

reasonabl e doubt. It is well known that persons who are
goldsmths by profession are able to find out
231

whet her a piece of netal is gold or not by the colour of the
streak produced by rubbing it on a touch-stone used by them
even though their assessment of its purity nmay not be exact.
It may not be a scientific way of proving that the nmetallic
bars were gold bars. In the instant case, however, the
respondent did not dispute that gold had been recovered from
his box under Exh. P.1. H's plea was that it was true that
gold was recovered from his box but that it did not bel ong
to him that it had been handed over by a person called
Mammu asking himto give it in his house and that he had no
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know edge that it was gold when the packet containing it was
handed over to him Reading the answer of the accused as a
whole it means that he knew that when his steel trunk was
opened and searched, there was gold in it but he had no
know edge that the packet contained gold when it was handed
over to himby Mumu asking himto hand it over in his
house. The answer consists of two parts and they refer to
two distinct matters. The first part relates to seizure of
gold from himand the latter part relates to what had
happened earlier when the packet was handed over to him The
case mght have been different if he had said that no gold
was recovered fromhis box. The High Court, therefore, erred
in holding that the statenent of the respondent that the
gold was seized from himcould not be used against himon
the ground that it would result in the splitting up of the
statement which was on the whole excul patory. Even wi thout

the aid of the statement nmade by the respondent before the
Speci al - Custons -~ Preventive Circle Superintendent Exh. P.2,

it is possible to hold in this case that the netallic bars
sei zed from the respondent under Exh. P.1 were gold bars in
view of the evidence of P.W. 1, 2 and 3 and the statenent

of the respondent before the Court. The H gh Court was in
error in comng to the conclusion that gold had not been
seized from the respondent by P.W1 as per Exh. P.1 at the
Trichur Railway Station. These gold bars were seized by
P.W1 in the reasonable belief that they were snuggled
goods. Under section 123 of the Custons Act, in such
ci rcunst ances, the ' burden of proving that they were not

smuggl ed goods would be on the respondent « from whose
possession they were seized.” I'n the instant .case, the
respondent had not discharged the burden which lay on him

P.W1 has stated that the said gold bars had foreign
mar ki ngs on themand Exh. P.1, the nahazar corroborated his
statement. The respondent had no-authorisation to keep the
said gold with him It is ‘in evidence that the said gold
bars were found packed in paper and kept in the inside folds
of a bl anket underneath
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sone clothes in the trunk seized fromthe respondent. He had
taken care to secrete them He had brought them from Bonbay
whi ch was a custons area. In the circunmstances his
explanation that he had no know edge that he was in
possession of or carrying smuggled gold bars cannot be
believed, as rightly held by the | earned Sessi ons Judge. The
prosecution has clearly established the guilt of the
respondent. The judgnent of the High Court is, therefore,

liable to be set aside and it is accordingly set aside. The
convi ction of the respondent and the sentence inposed on him
by the learned District Magistrate which were affirned on
appeal by the learned Sessions Judge are restored. The
appeal is accordingly allowed.

H L. C Appeal all owed.
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