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Evi dence- Ci rcunst anti al evi dcnce- How eval uat ed-

Crcunstances relied upon as establishing involvement of
accused must clinch the issue of quilt.

HEADNOTE

The prosecution case agai nst the appellant was that he,
along with five workers mgrated from Nepal and that at the
time of occurrence all of them were working in Punjab as
agricultural |abourers. Qut of a large sum of nobney earned
by them as wages they spent a part and the bal ance was |eft
with one of the five deceased. On the evening prior to the
day of occurrence the appellant was found by the enpl oyer
cooking food for hinself and his conpani ons but when he went
to his field the follow ng nmorning he noticed the five dead
bodi es of the co-workers were snouldering in the pit-of his
tube well. Post-nmortem exanmination of the dead bodies
reveal ed several ante-norteminjuries, nost of ~ which were
| acerated wounds. Promthat day onwards the apellant was
found ni ssing.

The trial Court, accepting the circunstantial evidence,
convicted and A sentenced the appellant to death. The Hi gh
Court affirmed the conviction on three grounds: (i) since
the nmoney was not found on the person of the deceased with
whomit was kept, the notive was theft; (ii) the appellant
was |last seen in the company of all the deceased and (iii)
the appel |l ant absconded thereafter to conceal his presence.

Al'l ow ng the appeal
N

HELD: It is inpossible to believe that the crime was
conmitted in the manner alleged by the prosecution or that
the appellant could possibly have committed it in the
circunmst ances all eged. [826 C D

In a case which depends wholly wupon circunstantia
evi dence, the circumstances nust be of such a nature as to
be capable of supporting the exclusive hypothesis that the
accused is guilty of the crime of which he is charged. That
is to say, the circunstances relied upon as establishing the
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i nvol venment of the accused in the crine nust clinch the
issue of Built. Very often, circunstances which establish
the commission of an offence in the abstract are identified
as circumnmstances which prove that the prisoner before the
Court is gquilty of a crime inputed to him An a prior
suspi cion that the accused has conmitted

823

the crime transforms itself into a facile belief that it is
he who has committed the crinme. Human nind plays that trick
on proof of the comrission of a crine by resisting the
frustrating feeling that no one can be identified as the
aut hor of that crime. [826 G H]

In the instant case the circunstances attendant upon
the incident mlitate entirely against the conclusion that
the five murders were conmitted R by the appellant. Tho fact
that the assailant robbed  the victins of the nopey cannot
necessarily lead to the conclusion that it was the appellant
who robbed themof their noney. That the appellant and his
co-workers were paid a fairly large sumof nmoney was known
to others —apart from the appellant and his Conpani ons. No
part of the noney was traced to the appellant and therefore
be coul d not be connected with the crime. [825 C E]

Assum ng that the deceased were administered |iquor
medi cal evidence did not know that tho liquor consumed woul d
have i nduced such/stupor verging upon hypnosis It is also
incredible that the five persons done to death by a single
i ndi vidual were under such a heavy spell of sleep that none
of them woke up when the other or others were attacked. [826
D F]

The fact that the appellant was |last seen in the
conpany of the deceased and that he was not present at the
place from which the dead bodies were recovered the next
nor ni ng are equi vocal circumstances on which it is hazardous
to base the conviction. [827 D

The circunstance that the appellant absconded fromthe
pl ace of occurrence does not |ead to the conclusion that he
had made hinsel f scarce in order to conceal his presence. I|f
he was found by the team of investigating officers in Nepa
goi ng about openly, it is difficult to hold that he had
absconded to Nepal. [825 G H

JUDGVMVENT:

CRI M NAL APPELLATE JURI SDI CTION: Crimnal ~Appeal No.
187 of 1982.

Appeal by special leave fromthe judgnent and order
dated 7.10.81 of the Punjab and Haryana Hgh Court in
Crim nal No.466-DB/81 .

N. R Agarwal a Am cus Curiae for the Appellant.

Ashwani Kumar and D.D. Sharna for the Respondent.

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J. The appellant, Prem Thakur, was
convicted by the |earned Sessions Judge, Rupnagar, under
sections
824
302 and 201 of the Indian Penal Code and was sentenced to
death for the forner offence. The conviction and sentence
havi ng been upheld by the H gh Court of Punjab and Haryana,
the appellant has filed this appeal by special |eave.

The charge against the appellant is that he conmitted
the nmurder of five co-labourers on the night between the 8th
and 9th Novenber, 1980 in the village of Rolu Majra. The
case of the prosecution is that the appellant cane to India
fromNepal in search of wirk along with his conpanion
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workers and a few others. They worked with one Mbhinder
Singh for about 14 days for which they were paid a sum of
Rs. 2,900. The appellant and his co-workers spent a sum of
Rs. 800 therefromand the bal ance of Rs. 2100 was kept with
Rama Nand who was one of the five cowrkers of the
appel l ant. The appellant and his conpani ons thereafter went
to the village of Rolu Majra where they worked in the field
of Ujagar Singh. On the evening of the day follow ng
Diwali, Ujagar Singh saw the accused cooking neals for
hinself and his five compani ons. Wen Ujjagar Singh went to
the field next norning at 8 00 a.m he noticed that smoke

was conming out of the pit of his tubewell. Wen he peeped
into the well he saw five dead bodi es snoul dering. Ujjagar
Singh | odged information of the offence with A S. 1. Jarnai

Singh. The post-nortemexanmination on the five dead bodies
reveal ed several ante-norteminjuries, nost of which were in
the nature of |acerated wounds.

Since U agar Singh had seen the appellant in the
conpany of five deceased persons and the appellant was not
to be seen anywhere, the suspicion of the police naturally
fell upon-_him The case of the prosecution is that on
December 1, 1980, the -appellant was arrested while he was
wor ki ng near the tubewell of Sohan Singh.

There is no direct ~ evidence to connect the appell ant
with the five murders. |In support of the charges levelled
against him the prosecution relied ‘upon circunstantia
evi dence which consisted of: (i) notive for the offence;
(ii) the fact that 'the appellant ~was seen ‘last in the
conpany of the deceased on the -evening preceding the
di scovery of the dead bodies; (iii) the fact that the
accused had absconded; (iv) the extra-judicial confession of
the appellant; (v) the recovery of a *Tangli’ in pursuance
of the statenent nade by the appellant; (vi) the recovery of
the dead bodies from the pit near the tubewell of Ujagar
Si ngh; and (vii)

825

fal se statenent nmde by the appellant to Ram|shar, the son
of one of the deceased, Rama Nand, that the latter would
return to the village after Puran Mashi

The | earned Sessions Judge accepted some of these
ci rcunmst ances as proved and convicted the appellant for the
five murders on the basis of those circunstances. The Hi gh
Court has relied upon three circunstances, nanely, (i)
notive, (ii) the fact that the appellant was seen last in
the company of the deceased and (iii) the conduct of the
appel | ant after the occurrence.

As regards notive, the H gh Court observes in its
judgrment that since no noney was found on the dead bodies,
theft was obviously the notive for the crine. That may be
so, but we are unable to understand how the fact that theft
was the notive for the crime can connect the appellant with
the crime. It is quite likely that whosoever conmitted the
five murders robbed the victinms of the nobney which they had
on their person, but that cannot necessarily lead to the
conclusion that it is the appellant who robbed the deceased
of their noney. The fact that a fairly large sumwas paid to
the appellant and his co-workers by way of their wages woul d
be known to others apart from the appellant and his
conpani ons. No part of the noney was traced to the appell ant
and therefore, we are unable to accept that the accused can
be connected wth the crinme nerely because the notive for
the crime was theft.

The circunstances that the appellant was [ast seen in
the conpany of the deceased can be accepted as proved but no
i nference can arise therefrom that the appellant had
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conmitted their nurder. The appellant was working with the
deceased and others and there was nothing unnatural. in the

appel l ant being in the conmpany of his conpanions on the
eveni ng before the nurders were comitted.

In so far as the allegation that the accused had
absconded is concerned, it 1is not easy to rely upon that
circunstance as leading to the conclusion that he had made
hi nsel f scarce in order to conceal his presence. The story
of the prosecution that he was 3 arrested in Punjab itself
has been disbelieved by the Hi gh Court according to which
the appellant was brought from Nepal by the team of
Investigating officers. The appellant belongs to Nepal and
if he was found in Nepal ‘goi ng about openly, it is difficult
to accept the charge that he had absconded to Nepal
826

The circunstance that the appellant told Ram I shar that
the latter’s father Rama Nand would return to the village
after Puran Mashi cannot clinch the issue unless one stars
with the /'presunption that the appellant had comitted the
crinme. But then one cannot put the cart before the horse. At
the highest, what the appellant said to RamIshar nmay raise
a cloud of suspicion but nothing nore.

We have considered carefully the entire evidence in the
case and the various facts attendant upon the five mnurders.
It seens to us quiteinpossible to believe that the crine
was conmitted in the manner alleged by the prosecution or
that the appellant could possibly have committed it in the
circunstances alleged. It is said that the five deceased
persons were adm nistered |iquor, that after drinking |iquor
they |l apsed into a deep spell of sleep, that while they were
asleep they were killed, that they were carried one by one
to A the bottom of a 35 ft. tubewell and that thereafter,
they were set on fire. The post-nortem notes and the nedica
evi dence show that the Iiquor consuned by the deceased could
not have produced unconsci ousness How it could induce such
stupor vergi ng upon hypnosis is nore than one can reasonably
i magi ne. The prosecution case requires for its success the
i ncredi bl e assunption that the five persons done to death by
a single individual were wunder such a heavy spell of sleep
that none of them woke up when the others were attacked.
Wen the first of the five victins was attacked, he would
have shrieked or shouted and thereby the others would be
aroused from their sleep. They were young, able-bodied
| abourers. It puts quite some strain on our credulity to
accept that a single person could have finished off his five
conpanions in the fiction-like manner all'eged by the
prosecuti on.

The Hi gh Court could not but be aware of ‘the principle
that in a case which depends wholly wupon circunstantia
evi dence, the circumstances nust be of such a nature/as to
be capable of supporting the exclusive hypothesis that the
accused is guilty of the crinme of which he is charged. That
is to say, the circunstances relied upon as establishing the
envol venent of the accused in the crime nmust clinch the
issue of guilt. Very often, circunstances which establish
the commission of an offence in the abstract are identified
as circumstances which prove that the prisoner before the
court is quilty of the crime inputed to him An a priori
suspi cion that the accused has comitted the crine
transforns itself into a facile belief
827
that it is he who has committed the crine. Human m nd pl ays
that A trick on proof of the comrssion of a crinme by
resisting the frustrating feeling that no one can be
identified as the author of that crime. In the case before
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us, there is no doubt that five persons were nurdered.
Unquestionably, every effort had to be nmade to find out who
comm tted those murders. But the duty is not done by hol ding
someone or the other guilty sonehow or other. In the instant
case, the circunstances attendant upon the incident nilitate
entirely against the conclusion that the five nurders were
conmitted by the appellant. The very pattern of the crine
belies that conclusion. W are unable to share the High
Court’s view that the evidence showing "that the appellant
was present with the deceased persons on the evening of
Novermber 8, 1980 and he was then missing fromthere on the
next norni ng proves the offences alleged against the
appel | ant beyond any shadow of doubt". |In support of its
concl usion that the appellant had conmitted the nmurders, the
H gh Court has even pressed into service the circunstances
that the appellant was not present "at the place from which
the dead bodies were recovered" the next nmorning. These are
equi vocal circunstances on which'it is hazardous to base the
convi ction.

Inthe result we allow the appeal, set aside the
conviction of ~the appellant on all- the counts and the
sentences i nposed upon him .including the sentence of death
and acquit himof all the charges. He shall be released
forthwth.

P.B.R Appeal all owed.
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