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ACT:

Right to freedomof religion and to manage religious
affairs-Constitution of —India, 1950 Articles 25 and 26- Shr
Aur obi ndo’ s teachings cannot be said to be of areligious
nat ur e- Aur obi ndo Society and the Auroville township do not
fall within the neaning of religious denonination so as to
be violative of Articles 25 and 26 of the Constitution

Words & Phrases-'Religion’ and’ Religious denom nation
expl ai ned.

Auroville (Enmergency Provisions) Act, 1980 (Act LIX of
1980) Preanbl e-Parlianentary conpetency to enact the Act-
Whet her inconsistent and in conflict with the provisions of
the West Bengal Societies Registration Act, 1961 (Act XXVI
of 1961) Sections 22 & 23 containing in built self-contained
provisions for dealing with the managenment of the registered
soci eties-Constitution of India 1950 Article 245, Schedul e
VIl, List | Entry 32-Functions of the Lists, Explained:

Auroville (Emergency Provisions) Act 1980 providing for
taki ng over the managerment only of Auroville township and
its activities for alimted period is not violative either
of Article 14, Articles 25 and 26 or Articles 29 and 30 of
the Constitution.

HEADNOTE:

Sri Aurobi ndo, one of the Indian sages and phil osphers,
after a brilliant academ c and adninistrative career engaged
hi nsel f for someti me in political activities and
revolutionary literary efforts, but l|ater on gave themup to
concentrate hinmself wth the Ilife of medition and integra

yoga at Pondicherry, in Tam| Nadu. Madam M Alfassa a
French Lady, who cane to be known as the Modther becane a
di sciple of Sri Aurobindo. Very soon nore and nore disciples
cane to join himfromvarious parts of India and abroad and
thus the Aurobindo Ashram canme into being. The disciples and
devoted followers of Sri  Aurobindo and the Mdther, with a
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view to propagate and practise the ideals and beliefs of Sri
Aurobindo forned a Society <called Sri Aurobindo Society in
the year 1960, which at all nmaterial tines was and is stil
a society duly registered under the provisions of the Wst
Bengal Societies Registration

730

Act, 1961. This Society is conpletely distinct from
Aur obi ndo Ashram i n Pondicherry. The Society was established
and registered for the purpose of carrying out in and out
side India the several objects stated in the nmenorandum of
the Society.

The management of the Society vested in its Executive
Conmittee. Rules and regul ations have been duly franmed for
the managenment of the Society and al so for safe custody and
protection of its assets, properties and funds.

Sri Aurobindo Society preaches and propagates the
i deal s and teachings of Sri Aurobindo, inter alia, through
its numerous centres scattered throughout India by way of
weekl y nmeetings of its nenbers.

The ‘Mother as the founder-president al so conceived of a
project of setting up a cultural township known as
"Aurovill e where peopl e of different countries are expected
to engage in cultural, educational and scientific and ot her
pursuits aimng at human unity. The Society has been a
channel of funds for setting up the cultural township known
as Auroville.

At the initiative of the GCovernment -of India, the

United Nations Educati onal , Scientific and Cul tura
Organi sation being of the opinion that the Auroville project
woul d contribute to i nt ernati onal under st andi ng and

pronoti on of peace sponsored  the project” by -proposing a
resolution to this effect at its General Conference in 1966.
This resolution was unani nously adopted at this conference.
By a further resolution passed in 1968 the UNESCO invited
its nenber States and i'nternati onal non- gover nnent a
organi sations to participate in the devel opment of Auroville
as an international cultural township to bring together the
val ues of different cultures and civilisations in harnonious
environnent with i ntegrated l'iving st andards, whi ch
corresponds to man's physical and spiritual needs. In 1970
UNESCO had directed its Director-General to take such steps
as may be feasible, wthin the budgetary provisions to
pronote the devel opnent of Auroville as an inportant
international cultural progranme. Sri Aurobindo Society
received large funds in the shape of grants fromdifferent
organisations in India and abroad for development of that
townshi p. The assistance included contributions from the
State Governnents of the value of Rs. 66.50 |akhs and the
Central Governnent of the value of Rs. 26.14 |akhs.

After the death of the Mdther on 17th of Novenber, 1973
a nunber of problenms of varying nature affecting the snooth
runni ng of the project cropped up. The Governnent of India
on receiving conplaints about m smanagenent of the project
and m suse of funds by Sri Aurobindo Society set up a
conmttee under the chairmanship of the Governor  of
Pondi cherry with representatives of the Governnent of Taml
Nadu and of the Mnistry of Honme Affairs in the Centra
Government to look into the matter. The Conmittee nmade a
detailed scrutiny of the accounts of Sri Aurobindo Society
relating to Auroville and found instances of serious
irregularities in the managenent of the Society, ms-
utilisation of its funds and their diversion to other
purposes. Further, various other serious difficulties had
ari sen plaguing the Managenent of Auroville and rendering
thereby any further growh of the t ownshi p al nost
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i mpossi bl e.
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In the circunstances the taking over of the nanagenent of
Auroville becanme inperative to ensure growmh of the township
intune with its objectives.

Keeping in viewthe international character of the
project and considering the government’s involvenent in
actively sponsoring the project through UNESCO the growth
and managenent of the project had become the prinmary
responsibility of the Governnent of India. The ideals of the
project formed India' s highest aspirations, which could not
be allowed to be defeated or frustrated. Sri  Aurobindo
soci ety had | ost conplete control over the situation and the
nenbers of the Auroville approached the Governnent of India
to give protection against oppression and victimsation at
the hands of the said Society. There were internal quarrels
bet ween t he various factions of - Sri Aurobindo Society. There
have also been instances of ‘|law and order situation
Fi nanci al ‘'managenment of the projects has not been sound and
several i'nstances of m smanagenent, diversion of funds have
been revealed. A large sum of  noney was given by Sri
Aurobi ndo Society to -AURO -construction-an agency whose
status. is not at al - defined, whose functions and
capabilities for taking up large construction works al so had
not been nmade known. ~The CGovernment in the circunstances
could not be a silent spectator to the m smanagenent of the
project and internecine quarrels anongst its nenbers, which
if not checked could lead to the destruction of the project
so nobly conceived. The CGovernnent, therefore, decided to
i ssue a Presidential Odinance. After the filing of the wit
petition the ordi nance has now been replaced by the
Auroville (Emergency Provisions) Act, 1980.

The constitutional validity of the Act has been
chal | enged on four grounds: (i) Parliament has no
| egi sl ati ve conpetence to enact- the inmpugned statute; (ii)
The i nmpugned Act infringes Articles 25, 26, 29 and 30 of the
Constitution; (iii) The inpugned Act is violative of Article
14 of the Constitution; and (iv) The Act was nmala fide:

Di smissing the petitions, the Court
N

HELD:

(Per Msra, J.)

1:1. The Parliament had the |legislative conpetence to
enact the Auroville (Emergency Provisions) Act, 1980 (Act
LIX) of 1980. [770 D

1: 2. The subject nmatter of the inmpugned Act is not

covered by Entry 32 of List Il of the Seventh Schedul e. Even
if the subject matter of the inpugned Act is not covered by
any specific entry of List | or Ill of the Seventh Schedul e
of the Constitution it wuld in any case be covered by the
residuary entry 97 of List I. [770 C D

1:3. The function of the Lists in the Seventh Schedul e
to the Constitutionis not to confer powers. They nerely
demarcate the legislative fields. The Entries in the three
Lists are only legislative heads or fields of |egislation
and the
732
power to legislate is given to appropriate |legislature by
Articles 245 to 248 of the Constitution. [766 H 767 Al

1:4. The Auroville Act even incidentally does not
trench upon the field covered by the Wst Bengal Societies
Regi stration Act, 1961 as it is in no way related to
Constitution, regulation and wi nding up of the Society. [770
B]

R C. Cooper v. Union of India [1970] 3 SCR 530 @563,
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appl i ed.

Attorney General for Ontario v. Attorney GCeneral for
the Dominion [1896] AC 348 @366-67; Union of India v. H S
Dhillon [1972] 2 SCR 33 @45; Board of Trustees, Ayurvedic
and Unani Tibia College v. The State of Delhi and Qthers
[1962] 1 Supp. SCR 156; Katra Education Society v. State of
Uttar Pradesh and Qthers [1966] 3 SCR 328, referred to.

2:1. The words "religious denomnation" in Article 26
of the Constitution nust take their colour from the word
"religion” and if this be so, the expression "religious
denom nati on" nmust also satisfy three conditions:

(i) It must be a collection of individuals who has a
system of beliefs or doctrine which they regard as
conducive to their spiritual well-being, that is,
a common faith;

(ii) Conmon organi sation:. and

(iii)Designation by a distinctive name. [774 B-D

2:2. The term’religion’” has been judicially considered
in the Comm ssioner of H ndu Religious Endownents, Madras v.
Sri Lakshmindra Thirtha Swamiyar of Sri Shriur Mutt [1954]
SCR 1005 -and the following propositions of law |aid down
therein have been consistently followed in later cases
i ncluding The Durgah Committee, Ajner and Another v. Syed
Hussain Ali & Ohers [1962] 1 SCR 383 @410-11 :

(1) Religion'nmeans "a system of beliefs or doctrines
which are regarded by those who profess that
religion as conducive to -their -spiritual well
bei ng";

(2) Areligion is not nerely an opinion, doctrine or
belief. It ~has its outward expression.in acts as
wel | ;

(3) Religion need not be theistic;

(4) "Religious denom nation" neans a religious sect or
body having a common faith and organisation and
desi gnated by a distinctive nane;

(5 A law which takes away the rights of
admnistration from the hands of a religious
denom nati on al together and vests in another

733
authority would anount to wviolation of the right
guar anteed under clause (d)  of Article 26." [773
E-H, 774A

Per Majority [Msra, J for himself, Y. V. Chandrachud,
C.J., P. N Bhagwati and V. Balakrishna FEradi, ~JJ. -and
Chi nnappa Reddy, J. dissenting.]

2:3. On the basis of the mterials the Menmorandum of
Associ ation of the Society, the several applications nade by
the Society «claimng exenption under s. 35 and s. 80 of the
I ncome-tax Act, the repeated wuttering of Sri Aurobindo and
the Mother that the society and Auroville were not religious
institutions and host of other documents there i's no room
for doubt that neither the Society nor Auroville constitute
a religious denom nation and the teachings of Sri Aurobindo
only represented his philosophy and not a religion. [793 D

Nunerous Uttering by Sri  Aurobindo or the Mother
unm st akably show that the Ashram or Society or Auroville is
not a religious institution. There can be no better proof
than what Sri Aurobi ndo and the Mdther thensel ves thought of
their teachings and their institutions to find out whether
the teachings of Sri Aurobindo and his Integral Yoga
constitute a religion or a philosophy. The Uttering nmade
fromtime to tine by Sri Aurobindo and the Mther hardly
| eave any doubt about the nature of the Institution. It was
on the basis that it was not a religious institution, that
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the Society collected funds fromthe Central Governnent, the
Covernnments of States, other non-CGovernnental agencies. and
fromabroad. [792 B-D, 793 Al

Even assuming but not holding that the Society or the
Auroville were a religious denom nation, the inpugned
enactment is not hit by Articles 25 and 26 of the
Constitution. The inpugned enactnent does not «curtail the
freedom of conscience and the right freely to profess,
practise and propagate religion. Therefore, there is no
guestion of the enactnment being hit by Article 25. [793 E-F]

2:4. The inmpugned enactnment does not stand in the way
of the Society establishing and maintaining institutions for
religious and charitabl e purposes, It also does not stand in
the way of the Society to manage its affairs in natters of
religion. [794 A-B]

2:5. Even assuming that the society or Auroville was a
religi ous denom nation, clause (b) of Art. 26 guarantees to
areligious denomnation a right to manage its own affairs
in matters of religion. Besides the right to manage its own
affairs.in matters of religion, which is given by clause
(b), the —next~ two clauses of  Art. 26 guarantee to a
religi ous denomination the right to acquire and own property
and to admnister such property in accordance with [aw. The
administration of Jits property by a religious denom nation
has thus been placed on a different footing fromthe right
to nanage its own affairs in the matters of religion. The
latter is a fundanental right which nolegislature can take
away, whereas the former can be regulated by laws which the
| egi sl ature can take away,

734
whereas the forner can be regulated by laws which the
| egislature can validity inpose. It is «clear, therefore,

that question nerely relating to a religions group or
institution are not matters of religion to which clause of
article applies.[800 H, 801 A-Bj

2:6. The inmpugned Act had not taken away the right of
managenent in matters of rel’igion or a religious
denom nation, if the Society or Auroville is a ‘'religious
denom nation at all, rather it has taken away the right of
managenent of the property of Auroville. Thus the inpugned
Act neither violates Article 25, nor Article 26 of the
Constitution. [801 C D

The Conmi ssioner of H R & C. E. Mdras v. Lakshm ndra
Tirtha Swamiyar of Sri  Sirur Mutt [1954] S.C R 1005; The
Durgah Committee Ajnmer and Another v. Syed Hussain Al
[1962] 1 S.C R 383; Tilkyat Shri Govindlalji Mbharaj v.
State of Rajasthan & others [1964] 1 S.C.R_ 561; Sastr
Yagnapurushadri & Others v. Mil das Bhudardas Vysya & Anot her
[1966] 3 S.C R 242; Divyadassan Rajendra Randassji &
Anot her v. State of Andhra Pradesh [1970] 1 S.C.R / 103;
Nal aw Ranmal i ngayya v. The Conmi ssioner of Charitable and
H ndu Religious Institutions and Endowrents Hyderabad A |, R
1971 (AP) 320; T. Krishnan v. GD. M Conmittee A |l.R 1978
Keral a 68; applied.

3 On an analysis of Articles 29 and 30 and the
decided cases it is evident that the Auroville Act does not
seek to curtail the right of any section of citizen to
conserve its own | anguage, script or culture conferred by
Article 29. The benefit of Art. 30(1) can be clained by the
conmunity only on proving that it is a religious or
linguistic mnority and that the institution was established
by it. Since Auroville or the Society is not a religious
denomi nation, Articles 29 and 30 woul d not be attached and,
therefore, the inmpugned Act cannot be held to be violative
of Articles 29 and 30 of the Constitution. [805 A-C]
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In re: The Kerala Education Bill [1959] SCR 995;
Reverend Si dhai bhai Serbhai and OQhers v. State of Bonbay
and Another [1963] 3 SCR 837 @856; State of Kerala v.
Mot her Provincial [1971] 1 SCR 734; applied.

4. The Auroville Take over Act cannot be said to be
violative of Article 14 of the Constitution, which action
was taken after full consideration of various aspects of the
problem for the reasons nanely, (i) it has not been pointed
out which were the other institutions where sinilar
situations were prevailing; and (ii) there is a uniqueness
with this institution inasmuch as the Governnent is also
i nvol ved. Even a single institution nmay be taken as a cl ass.
The situation prevailing in the Auroville had converted the
dream of the Mother into a nightrmare. There had ari sen acute
law and order situation inthe Auroville, numerous cases
wer e pendi ng agai nst various foreigners, the funds nmeant for
the Auroville had been diverted towards other purposes and
the atnosphere was getting out of hand. In the circunstances
the Governnment  intervened and pronul gated the O dinance and
| ater on 'substituted it by the inpugned enactnent.

[814 B-D|
735

Budhan Choudhary v. The State of Bihar [1955] 1 SCR
1045: shri  Ramekrishna Dalma v. Sri Justice S.R Tandol kar
and Others [1959] 'SCR 279; Raja Birakishore v. The Sate of
Orissa [1964] 7 SCR 32, foll owed.

Ram Prasad Narayan Sahi and Another v. State of Bihar
and OGthers [1953] SCR 1129; distinguished.

5:1. Whether the renedies provided under the Societies
Regi stration Act were sufficient to nmeet the exigencies of
the situation is not for the Court to decide but it is for
the Government and if the GCovernment thought ‘that the
conditions prevailing in the Auroville and the Society can
be aneliorated not by resorting to the provisions of the
Societies Registration Act but by a special enactnent, that
is an area of the Government and not of the Court. [818 E-F]

5:2. It is not correct to say that the facts stated in
the preanble of the Act were non est. Obviously there were
serious irregularities in the managenent of the said
soci ety. There has been mis-utilisation of funds and their
diversion to other purposes. This is evident fromthe audit
report. There was no material change in the situation on the
date of the inmpugned ordinance or the Act, rather the
situation had growmn from bad to worse and the sordid
situation prevailing in the Auroville so pointed out by the
parties fully justified the pronulgation of the Ordinance
and the passing of the enactnent. O course, each party
tried to apportion the blame on the other. Wio so ever be
responsi ble, the fact remains that the prevailing situation
inthe Auroville was far from satisfactory. The anount
donated for the construction of the cultural -township
Auroville and other institutions was to the tune of Rs. 3
crores. It was the responsibility of the Governnent to see
that the anpbunt was not msutilised and the managenent was
properly carried out. On a perusal of the audit report,
which is a voluminous one, all that can be said is that on
the facts found by the audit comittee, the report is rather
anmld one. There seens to be serious irregularities in the
accounts. A substantial amount received by way of donations
had not been properly spent, there being ms-utilisation and
di version of the funds. [819 B-F]

5:3. Even assuming that the facts brought to the notice
of the legislature were wong, it wll not be open to the
Court to hold that Act to be bad on that account. The Court
would not do so even in case of a litigation which has
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becorme final on the ground that the facts or the evidence
produced in the case were not correct. The Parlianent had to
apply its mind on the facts before it.

[819 F-H]

W can normally assume that the GCovernment would
certainly appoint a responsible person as an adm nistrator
especially when there is a heavy stake in which the
Governnment of Indiais also involved in as nuch as at the
i nstance of the Governnment the UNESCO gave financial support
to the institution.

[820 F- @G

6. The contention that the report of the conmttee was
tainted as Shri Kul karni. - the Chairman and Secretary were
parties, is wthout any  foundation. The allegation of the
i mpugne Act being nal afide is equally devoid of force.

736

Kiriti Joshi cannot be said to have his own axe to grind in
the matter or was instrumental —in getting the inpugned
Ordi nance ‘and - the Act passed. Al egations about nmala fides
are nore easily nmade than nmade out. Merely because he nade a
conpl ai nt -about” the situation prevailing in the managemnent
of Auroville and the Society, it cannot be said that the
i mpugned enactnent was passed at his behest. [820 H, 821 B-
d

Per Chi nnappa Reddy, J. (Dissenting)

1:1. Shri Aurobindo truly was a religious teacher and
taught and was understood to have taught - new religious
doctrine and practi ce. Ther ef or e, Aur obi-ndoi sm can
certainly be classified if not-as a newreligion, as a new
sect of Hinduismand the followers of Sri Aurobindo can be
terned a religious denom nation. Sri Aurobindo of course,
disclained that he was founding a religion. No great
religious teacher ever clained that he was founding a new
religion or a new school of religious thought. The question
is not whether Sri Aurobindo refused to claimor denied that
he was founding a new religion or a new school of religious
t hought but whether his disciples and the conmunity thought
so. There is no doubt that they did not only his disciples
and followers, but religious |eaders all the world over and
of all faiths. Therefore, Aurobindo Societyis a sect of a
religious determ nation within the meaning of the expression
in Article 26 of the Constitution. [754 GH, 755 A-B, F-Q

1:2. The word 'religion’ does not occur in the Preanble
to the constitution, but the Preanbl e does pronise to secure
toits citizens "Liberty of thought, expression,  belief
faith and worship". The freedom of conscience and the Ri ght
to profess, propagate and practise religion guaranteed in
Article 25 flow out of the idea so expressed in Preanble.
Freedom of conscience is not to be separated fromthe Ri ght

to profess, practise and propagate religion. They go
together and together they formpart of the Right to Freedom
of Religion. It is clear from Article 25 that 'secular

activity may be associated with Religion. though the
guarantee of the article does not extend to such activity.
Article 26 guarantees that every religious denom nation or
any section thereof shall have the right, subject to public
order, norality and health, to establish and nmmintain
institutions for religious and charitable purposes, to
manage its own affairs in matters of religion, to own and
acquire nmovabl e and i movable property and to admnister
such property in accordance with |law. Several provisions of
the constitution where the expression ’'religion’ and
"religious denom nation’ are used are either those which are
concerned with equality and equal opportunity or those which
are concerned wth freedomof religion. [742 D, F, GH, 743
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1:3. Reading Art. 25 in the background of the
proclamation regarding Liberty in the Preanble to the
constitution, it is clear that (i) the constitution views
religion as conprising thought, expression, belief, faith or
wor ship, as involving the conscience and as sonet hing which
may be professed, practised and propagated and which is any
nman’s attribute in the sanme manner as race, sex, |anguage,
resi dence etc: (ii) econonmic, financial, political or other
secular activity nmay be associated with religious practice
though such activity is not covered by the guarantee of
freedom of conscience and the right freely to
737
profess, practise and propagate, religion; and so Religion
is a mtter of thought, expression, belief, faith and
worship, a matter involving the conscience and a matter
whi ch may be professed,  practised and propagated by anyone
and which . nmay even have some secular activity associated
with it. [744 F-H, 745 A

1:4. Religion undefined by the constitution, is
i ncapabl e of precise judicia definition either. 1In the
background of the provisions of the constitution and the
light shed by judicial precedent, it can at best be said
that religion is a matter of faith. It is a matter of belief
and doctrine. It concerns the conscience i.e. the spirit of
man. It rnust be capable of overt expressions in work and
deed, such as worship or ritual. So religion is a matter of
belief and doctrine concerning the hunman spirit expressed
overtly in the form of ritual ~and worship. Some religions
are easily identifiable as religious; sonme are easily
identifiable as not religious. There are nmany in the
penunbral region which instinctively ~appear to sone as
religion and to others as not religions. There is no fornula
of general application. There is no knife-edge test.
Primarily, it is a question of  the consciousness of the
conmmunity, how does the fraternity or sodality (if it is
perm ssible to use the word without confining it to Roman
Catholic Goups) regard itself,  how do others regard the
fraternity or sodality. A host of other circunstances my
have to be considered, such as, the origin and the history
of the community, the rituals observed by the comunity,
what the founder, if any, taught, what the founder ~was
understood by his followers to have taught, etc. In origin
the founder nmay not have intended to found any religion at
all. He my have nerely protested agai nst-sone rituals and
observances, he nay have disagreed with the interpretation
of some wearlier religious tenets. What he said, what he
preached and what he taught, his protest, his distant, his
di sagreenent m ght have developed into a religion in the
course of tine, even during his life-tinme. He nay be agai nst
religion itself, yet, history and the perception of the
conmunity may nake a religion out of what was not intended
to be a religion and he may be hailed as the founder of a
new religion. [750 B-Q

And, whatever the ordinary features of a religious
denom nation may be considered to be, all are not of equa
i mportance and surely the common faith of the religious body
is nore inmportant than the other features. [751 C

The Conmi ssioner of HR and C.E., Madras v. Lakshmi ndra
Tirtha Swam yar of Sri  Shirur Mitt [1954] S.C. R 1005;
Ratilal Panachand Gandhi v. The State of Bonbay [1954]
S.C.R 1055; Durgah Conmmittee of Ajnmer v. Sayed Hussain Al
JUDGVENT:

Maharaj v. The State of Rajasthan and Others [1964] 1 S.C. R
561; Raja Virakishore v. State of Orissa [1964] 7 S.C.R 32;
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Sasti Yagnapurushadji and Others v. Mil das Bhudardas Vai snya
and Another [1966] 3 S.C.R 242; referred to.

1:5. Judidi al definitions are not statutory
definitions; they are nere expl anations, every word of which
is not to be weighed in golden scales. Law has a tendency to
harden with the passage of time and judicial pronouncenents
are made to assune the formof statutory pronouncenents. So
soon as a word or expression occurring in the statute is
judicially defined, the tendency is to try to interpret the
| anguage enployed by the judges in the judicial definition
That is wong. Al ways words and expressions to be
interpreted are those enployed in
738
the statute and not those used by judges for felicitous
expl anation, Judicial  definition is explanatory and not
definitive. [751 C g

1: 6. Religious denomination has not to owe allegiance
to any ~parent religion. The entire followi ng of a religion
may be no nore than the religious denom nation. This nmay
particularly be so in the case of snall religious groups or
"devel oping’ religions, that is, religions in the formative
stage. So Aur obi ndoi sm can be terned as a religious
denom nation. The world and I ndia treated and respected Shr
Aurobindo as a religious teacher and the founder of a new
religion. [751 E-QF

2:1. Auroville (Energency Provisions) Act. 1980 did not
take away or purport to take away the managenent of the Shri
Aur obi ndo Society. « Parlianent concerned itself wth the
management of Auroville only and with no other activity of
the Shri Aurobindo Society,  including ’'its affairs in
matters of religion’. In fact, section 4(2) makes it
explicit that, except for matters relating tothe managenent
of Auroville, the provisions of the Wst Bengal Societies
Regi strati on Act, 1961, under which the Society was
regi stered, shall continue to apply to the Society in the
same manner as before. [755 GH, 757 C D

2:2. The managenent of the International, /cultura
township of Auroville cannot be said to be a matter of
religion. Auroville is a township and not a place of the
worship. It is a township dedicated, not to the practice and
the propagation of any religious doctrine but to pronote
i nternational understanding and world peace, surely, a
secular and not a religious activity. The highest that can
be said in favour of Auroville being a religious institution
or its managenent being a religious matter, is- that it was
conceived by the Mther and shaped and sculpted by Shr
Aur obi ndo’ s di sciples and followers in the pursuit of one of
the ideas and ideals of Shri Aurobindo, a great religious
teacher. On the other hand, the ideal itself, that is, the
pronoti on of international understanding and world peace is
by no neans a religious ideal and it was because of the
nature of the ideal that the Governnment of India and the
UNESCO adopted the project. Shri Aurobindo hinmself was not a
nmere religious teacher. He was a visionary, a humani st and a
nationalist who had blossoned into an internationalist.
Therefore, Auroville, though the <child of the Mdther and
though nurtured by the devotees of Shri Aurobindo, has an
individuality, distinctly secul ar of its own. Hence,
Auroville (Emergency Provisions) Act which provides for the
taki ng over the nmanagement of Auroville for a limted period
does not offend the rights guaranteed by Articles 25 and 26
of the Constitution. [757 E-H, 758 (]

2:3. The rights guaranteed by Articles 29 and 30 cannot
be said to have been infringed by the Auroville Energency
provisions Act. No section of citizens having a culture and
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no religious mnority has been denied the right to establish

and adm ni ster an educational institution of its choice.

[ 758 D E]
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ORI G NAL JURI SDICTION: Wit Petition No. 5879 of 1980.
(Under Article 32 of the Constitution of |ndia)
AND
Wit Petition No. 5877 of 1980.
(Under Article 32 of the Constitution of India)
AND
Transfered Case No. 29 of 1981.
(Calcutta Hi gh Court Wit Petition No. 11508 of 1981)
W th
Cvil Appeal No. 2819 of 1980.

(Appeal by special |eave fromthe judgnment and order
dat ed 21st ~Novenber, 1980 of the Division Bench of the Hi gh
Court of Calcutta in F.MA'T. No. 3408 of 1980)

Soli J. Sorabji, K'K Venugopal, S. Rangarajan, S.
Bal akri shnan, M K. D. -~ Nanmboodiry, P. Radhakrishnan, N. A
Subrahmaniam C S. ~ Vai dyanathan, MN." Krishna Mani and
Vi nnet Kumar for the Petitioners and Appel lant.

L.N. Sinha, Attorney CGeneral, K. Parasaran, Solicitor
CGeneral, MK Banerji, Additional Solicitor Ceneral, Govind
Swam nadhan, for R '3, N. Nettar and M ss A Subhashini for
Respondents Nos. 1 to 4.

T.S. Krishnanmoorthy |Iyer ~and Raju Rancthandran for
Respondent No. 5.

F.S. Nariman, Anil B. Divan, P.H_-Parekh, Ms. Vineeta
Sengupta, Gautam Philip and Sanjeev Agarwal for Respondent
Nos. 6 to 240 in WPs. & CA

P. P. Rao, P.C. Kapur and R Venkat ar amani.  for
i nterveners 1-88.
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FOR APPLI CANT/ | NTERVENERS
A. B. Patel: - R B. Dat ar
I ndra Sen: - N. M Kshatriya,
R K. Habbu: - B. R Aggarwal a,
Cat hol i ¢ Bi shop Con- - P. A Francis, J.B. Dadachanji
ference of I|ndia: and D.N. Mshra
The foll owi ng Judgnents were delivered
CHI NNAPPA REDDY, J. | have the good fortune of having

before me the scholarly judgnment of my brother Msra J.,
agree with nmy brother Msra, J that the Wit Petitions nust
fail. Wth rmuch that he has said, also, | agree. But with a
little, to nmy owmn lasting regret, | do not agree. It is,
therefore, proper for ne to explain the points of ny
di sagreenent .

Quite a considerable part of the hearing of the
petitions was devoted to a debate on the question, what is
Religion ? Religion: Everyone has a religion, or at |east, a
view or a window on religion, be he a bigot or sinple
bel i ever, philosopher or pedestrian, atheist or agnostic.
Religion, like ’'denpcracy’ and ’'equality’ is an elusive
expressi on, which everyone understands according to his pre-
conceptions. What is religion to some is pure dogma to
others and what is religion to others is pure superstition
to sone others. Karl Marx in his contribution to the
Critique of Hegel's Philosophy of Law described religion as
the "Opium of the people’. He said further "Basically
religion is a very convenient sanctuary for bourgeois
thought to flee to in times of stress. Bertrand Russell, in
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his essay "Wy | amnot Christian’, said, "Religion is
based, | think, primarily and mainly wupon fear." It s

partly the terror of the unknown and partly, as | have said,
the wish to feel that you have a kind of el der brother, who
will stand by you in all your troubles and disputes. Fear is
the basis of the whole thing-fear of the nysterious, fear of
defeat, fear of death. Fear is the parent of cruelty, and,
therefore, it is no wonder if cruelty and religion have gone
hand in hand. As a worshipper at the alter of peace, | find
it difficult to reconcile nyself to religion, which
throughout the ages, has justified war calling it a Dharma
Uddha, a Jehad or a
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Crusade. | believe that by getting mxed up with religion

ethics has lost '"much of its point, much of its purpose and
a major portion of its spontaneity’'. | apprehend | share the

vi ews of those who have neither-faith nor belief in religion
and who consider religion as 6 entirely wunscientific and
irrational. Chanting of prayer  appears to ne to be nere
jingoismand observance of ritual, plain superstition. But
ny views about-religion. ny prejudices and nmy predilections,
if they be such, are entirely irrelevant. So are the views
of the credulous, the fanatic, the bigot and the zealot. So
also the views of the faithful, the devout, the Acharya, the
Moul vi, the Padre and the Bhi kshu each of whom nay claimhis
as the only true or revealed religion. For our present
purpose, we are concerned wth what the -people of the
Soci alist, Secular, 'Denocratic Republic of I'ndia, who have
gi ven each of its 'citizens Freedom of conscience and the
right to freely profess, practise and propogate religion and
who have given every religious denom nation the right to
freely nmanage its religious affairs, mean by t he
expressions’religion” and ’'religious denomi nation' . W are
concerned with what these expressions are designed to nmean
in Arts. 25 and 26 of the Constitution. Any Freedom or Ri ght
invol ving the conscience nust naturally receive a wde
interpretation and the expression 'religion’ and 'religious
denom nation’ nust therefore, be interpreted in no narrow,
stifling sense but is a liberal, expansive way.

Etymology is of no avail. Religion is derived from
"religare’ which means "to bind". Etymnol ogically, therefore,
every bond between two people is a religion, but that is not
true. To say so is only to indulge in etynologica
deception. Quite obviously, religion is nmuch nore than a
mere bond uniting people.

Quite obviously, again, religion is not to be confined
to the traditional, established, well-known or popular
religions |ike Hi ndui sm Mahoredani sm Buddhi sm . and
Christianity. There nmmy be and, indeed, there are, inthis
vast country, several religions, |ess known or even unknown
escept in the renote corners or in the small pockets of the
and where they may be practised. A religion nay not be
wi de-spread. It may have Ilittle following. It may not have
even a nane, as indeed nost tribal religions do not have. W
may only describe them by adding the suffix ’'ism to-the
name of the founder-teacher, the tribe, the area or the
deity. The nonenclature is not of the essence. Again, a band
of persons, large or small, may not be said to be
742
adherents of a religion mnmerely because they share some
conmmon beliefs and comobn interests and practise comobn
rites and cerenobnies; nor can pietistic recitation and
solemm ritual conbine to produce religion, on that account
only. Secret societies dedicated to secular tasks and
indulging in queer oaths and observances, guilds and groups
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of persons who neet but to dine and w ne but who subject
their nmenbers to extravagant initiation cerenonies, village
and tribal sorcerers and coven of witches who chant rant and
dance in the nost weird way possible are all far renoved
from religion. They appear to lack t he "spiritua
connection’. But, all this is unsatisfactory. W are not
arriving at any definition of religion. W are only naking
peri pheral journeys and not getting any nearer to the core
of the problempresented to us.

Let us exam ne the rel evant provisions of the
Constitution for such light as they may throw on the neaning
of the expressions 'religion” and religious denom nation’
They are not defined. The word 'religion’ does not occur in
the Preanble to the Constitution, but the Preanble does
promi se to secure to its citizens "Liberty of thought,
expression, belief, faith—and worship". The Freedom of
consci ence and the Right to profess, propagate and practice
religion,flow of~ the idea so expressed in the Preanble. In
Part-111 of the Constitution, ~under the head "Right to
Freedom of ~Religion", there are four Articles. Art25(i)
guarantees to all persons, subject to public order, norality
and health and to the other  provisions of Part-111 of the
Constitution, freedom of conscience and the right freely to
profess, practise and - propagat e religion. Freedom of
conscience is not to he separated fromthe Ri ght to profess,
practice and propagate religion. They go together and
together they formpart of the Right to Freedom of Religion
Clause (2) of Art. 25, however, stipulates that the freedom
and the right guaranteed by cl.” (1) shall not prevent the
State from nmaking any |law regulating or restricting, any
economc, financial, political or other ~secular  activity
which may be associated with religious practice.. O to
provide for social welfare and reformor to throw open Hindu
religious institutions of a public character to all classes
and sections of H ndus. So, the Article nmakes it clear that
secul ar activity may be associated with Religion, though the
guarantee of the article does not extend to such activity,
Art. 26 guarantees that every religious denonination or any
section thereof shall have the right, subject to /public
order, norality and health, to establish and maintain
institutions for
743
religious and charitable purposes, to manage its own affairs
in matters of religion, to own and acquire novable and
i movabl e property and to administer such property in
accordance with law Art. 27 prohibits compulsion for payment
of taxes for pronotion of any particular religion. Art. 28
bars religious instruction in any institution wholly
mai ntai ned out of State funds and prevents compul sion to
attend any religious instruction or religious worship in
educational institutions recogni sed by the State or
receiving aid out of State funds.

Apart from Articles 25 to 28, the word ’'religion
occurs in Arts. 15(1), 15(2), 16(2), 16(5), 23(2), 29(2) and
30 of the Constitution.

Art. 15(1) prescribes that the State shall not
di scrimnate against any citizen on grounds only of
religion, race, caste, sex, place of birth or any of them
Art. 15(2) provides, in particular, that no citizen shall
on ground only of religion, race, caste, sex, place of birth

or any of them be subject to any disability, Iliability
restriction or condition with regard to access to shops,
public restaurants, hotel s and pl aces of public

entertainnent; or the use of wells, tanks, bathing ghats,
roads and places of public resort mintained wholly or
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partly out of State funds or dedicated to the use of the
general public.

Art.16(2) guarantees that no citizen shall, on grounds
only of religion, race, caste, sex, descent, place of birth,
resi dence or any of them be ineligible for, or
di scrimnated against in respect of any enploynent or office
under the State. Art. 16(5) exenpts from the right
guaranteed under Art. 16 the operation of any law which
provides that the incunbent of an office in connection with
the affairs of any religious or denomnational institution
or any menber of the governing body thereof shall be a
person professing a particular religion or belonging to a
particul ar denom nation

Art. 23(2), whil e ‘enabling the State to inpose
conpul sory service for public purposes, prohibits the State
frommaking any discrimnation on grounds only of religion
race, caste or class or any of them
744

Art. 29(2) provides that “no citizen shall be denied
adnmi ssion to any educational” institution maintained by the
State or receiving aid out of ~State funds on grounds of
religion, race, caste, language or any of them

Art. 30(1) guarantees to all mnorities, whether based
on religion or l'anguage the right to establish and
admi ni ster educational = institutions of their choice. Art.
30(2) further provides that the State shall not, in granting
aid to educational institutions, discrimnate against any
educational institutions on the ground that it is under the
management of a minority, whether  based on religion or
| anguage.

It is readily seen that the several provisions of the
Constitution where the expressions 'religion’ and "religious
denomi nation’ are wused are either those which are concerned
with equality and equal opportunity or those which are
concerned with freedomof religion. Art. 15(1), Art. 16(2),
Art. 23(2), Art. 29(2) are the several equality and equa
opportunity clauses of the Constitution whi ch bar
di scrimnation on the ground of religion, and they '/ place
religion in equation with race, caste, sex, place of 'birth,
resi dence and |anguage for the purposes of  the various
aspects of equality dealt wth by them Art. 30 recogni ses
the existence of mmnority groups based on religion along
with mnority groups based on | anguage. Arts. 25 to 28 deal
with the Right to Freedomof Religion which, as we said
earlier is traceable to the idea of "Liberty ~of Thought,
Expression, Belief, Faith and Wrship" in the Preanble to
the Constitution. Art. 25 guarantees freedom of ‘conscience
and the right freely to profess, practise and propagate
religion, but saves laws regulating or restricting any
economc, financial, political or other secular ~activity
which may be associated with religious practice.  Reading
Art. 25 in the background of the proclamation regarding
Liberty in the Preanble to the Constitution, we may safely
conclude that the Constitution views religion, as conprising
t hought, expression, belief, faith or worship, as involving
the conscience and as sonething which may be professed,
practised and propagated and which is any man's attribute in
the sane manner as race, sex |anguage, residence etc. W
also see that economic, financial, political or other
secular activity may be associated with religious practice
though such activity is not covered by the guarantee of
freedom of conscience and the right freely to profess,
practise and propagate religion. So, the Constitution
considers Religion as a matter of thought, expression
belief, faith and worship, a matter
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i nvol ving the consci ence and a mtter which may be
prof essed, practised and propagated by anyone and whi ch nay
even have some secular activity associated with it. W have
already said that any Freedom or Right involving the
consci ence nmust naturally receive a wide interpretation and
the expressions ’'Religion” and ’'Religious Denom nation’
nust, therefore, be interpreted in no narrow, stifling sense
but in a liberal, expansive way.

How has the Court |ooked at the expression 'religion
and 'religious denom nation’ and how has the Court attenpted
to define them? W begin wth the well-known Shirur Mitt
case where Mikherjea J, speaking for hinmself and six of his
col | eagues, exanined the question in sone detail and, of
course, with great erudition. We must first notice that the
Court, there, was considering the question of the vires of
the Madras H ndu Religious and Charitable Endownents Act
1951 which was sought to be nade applicable to the
institution known _as Shirur Mitt, one of the eight Mitts
situated ‘at~ Udi pi and reputed to have been founded by Shri
Madhwa Charya, the renowned exponent of 'dualistic thesim
in the Hindu Religion. The trustees and the beneficiaries of
the Mutt, it was claimand established, were the foll owers
of Shri  Madhwa Charya. ~ The question " arose whether the
spiritual fraternity constituted by the followers of Shri
Madhwa Charya could be said to be a 'religious denom nation
within the neaning of Art. 26, entitling them to nmanage
their owmn affairs in 'matters of ~religion . The Court
noticed that while cl. (b) of “Art. 26 guaranteed to a
religious denom nation the right to manageits own affairs
in matters of religion, other clauses of the Article dealt
with the right of a religious denom nation'to acquire and
own property and to administer such property in accordance
with law. The administration of its property by a religious
denom nati on having thus been placed on a different footing
fromthe right to nmanage its own-affairs in matters of
religion, the Court said:

"the latter is a Fundamental R ght ‘which no
| egi sl ature can take away, whereas the former can be
regul ated by laws which the legislature can validly
inmpose. It is clear, therefore, that questions nerely
relating to adm nistration of properties belonging to a
religious group or institution are not nmatters of
religion to which clause (b) of the Article applies.™”
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Mukherjea, J, then proceeded to consider what were matters
of religion ? He noticed that ’'religion was atermwhich
was hardly susceptible of any rigid definition. He rejected
the definition given in Davis v. Benson as neither precise
nor adequate and went on to say,

"Religionis certainly a matter of faith wth
i ndividuals or communities and it is not necessarily
theistic. There are well known religions in India |Iike
Buddhi sm and Jai ni sm whi ch do not believe in God or in
any Intelligent First Cause. A religion undoubtedly has
its basis in a systemof beliefs or doctrines which are
regarded by those who profess that religion as
conducive to their spiritual well being, but it would
not be correct to say that religion is nothing el se but
a doctrine or belief. Areligion may not only |lay down
a code of ethical rules for its followers to accept, it
m ght prescribe rituals and observavances, cerenonies
and modes of worship which are regarded as integra
parts of religion, and these fornms and dress."

Mukherjea, J., accepted the follow ng observations of Latham
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CJ) in Vide Adel ai de Conpany v. The Commonweal th(1), as fully
applicable to the protection of religion as guaranteed by
the Indian Constitution:

"It is sonetinmes suggested in discussions on the
subj ect of freedomof religion that, though the civi
CGovernment  shoul d not interfere with religi ous
opinions, it nevertheless may deal as it pleases with
any acts which are done in pursuance of religious
belief without infringing the principle of freedom of
religion. It appears to me to be difficult to naintain
this distinction as relevant to the interpretation of
section 116. The section refers in express terns to the
exercise of religion, and, therefore, it is intended to
protect from the operation of any Comonwealth |aws
acts which are done in the exercise of religion. Thus
the section goes far beyond protecting liberty of
opinion. It protects also acts done in pursuance of
religious belief as part of religion."
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Mukherjea, J., thereafter, pointed out that freedom of
religion under-the Indian Constitution also was not confined
to religious bel i efs only, it extended to religious

practices as well subject “to the restrictions which the
Constitution itself had laid down. Under Art. 26(b) he said,
a religious denonination or organisation enjoyed conplete
autonony in the matter of deciding as to what rites and
cerenonies were essential according to the tenets of their
religion they held and no outside authority had any
jurisdiction to interfere with their decision in such
matters. But, he said, the scale of expenses to be incurred
in connection wth the religious observances wuld be a
matter of administration of property belonging to the
religious denonmination and to be controlled by secular
authorities in accordance with any law laid down by a
conpetent |egislature. He added,
"It should be noticed, however, that under Art. 26
(d), it is the Fundanental Right of a religious
denom nation or its representative to administer its
properties in accordance with the law, and the |aw,
therefore, nust |eave the right of adnministration to
the religious denomination itself, subject” to such
restrictions and regulations as it mght choose to
i npose a [ aw which takes away the right of
admnistration from the hands of a religious
denomi nation altogether and vests it in-~ any other
authority, would anount to a violation of the right
guaranteed under cl. D of Art. 26".
Mukherjea, J also considered the question whether the
foll owers of Madhwacharya could be considered a religious
denom nation and whether Sivalli Brahmns constituted a
section of that religious denonination. The neaning of the
word denomi nation was culled out fromthe Oxford Dictionary
where it has been defined to mean ’'a collection of
i ndi viduals classed toget her under the sanme nane. a
religious sect or body having a common faith and
organi sation and desi gnated by a distinctive nane" .
Ref erence was then made to "a gal axy of religious teachers
and phil osophers who founded the different sects and sub-
sects of the Hndu religion that we find in India at the
present day". It was enphatically stated that each one of
such sects or sub-sects could certainly be called a
religious denomination as it was designated by a distinctive
name-in nmany cases it was the name of the founder-and had a
conmon faith and comon spiritual organisation. It was
observed," the followers of Ramanuja, who are known by the
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nane of Shri Vai shnobas, undoubtedly constitute a religious
denom nation; and so do the
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foll owers of Madhwacharya and other religious teachers. It
is a fact well-established by tradition that the eight Udip

Mat hs were founded by Madhwacharya hinmsel f and the trustees
and the beneficiaries of these Maths profess to be followers
of that teacher. The Hi gh Court has found that the Math in
guestion is in charge of Sivalli Brahm ns who constitute a
section of the followers of Mdhwacharya. As Art. 26
contenpl ates not nerely a religious denom nation, but also a
section thereof, the WMith or the spiritual fraternity
represented by it can legitimately cone within the purview
of this article."

So, in the Shirur~ Miutt case, Mikherjea J expressed
difficulty in defining the term’religion” wth exactitude,
but explained it ~as something founded upon beliefs or
doctrines, regarded by those professing the religion as
conductive to their spiritual well-being and attended by
practices and observances viewed by the religious community
as integral to the religion. Mikherjea J, however, found
less difficulty in defining religious denomi nation’ in the
sane terns as in the Oxford Dictionary.

Ratil al Panachand Gandhi v. The State of Bonmbay and
Os. (1) was decided by five of the Learned Judges who
constituted the Bench which decided the Shirur Mitt case.
What was said in  the Shirur Mutt was reiterated and it was
agai n enphasised that religion was not nmerely an opinion
doctrine or belief and that it had its outward expression in
acts as well. The follow ng observations of Davar J, in
Janshedj ee v. Sunnabal (2) were approved:. "If this is the
belief of the comunity, and it is proved undoubtedly to be
the belief of the Zoroastrian conmunity,-a secul ar judge is
bound to accept that belief-it is not-for himto sit in
judgrment on that belief, heis not right tointerfere with
the consci ence of a donor who makes-a gift in favour of what
he believes to be the advancenent of his religion and the
wel fare of his comunity or mankind". | have stated al nost
at the outset that judges’ faith or lack of faith in
religionis irrelevant in deciding what are mtters of
religion.

In the Durgah Committee Ajmer v. Syed Hussain Ali &
others(3) the Court reiterated the position that the freedom
guaranteed by Art. 25(1) was not only the right to entertain
such religious beliefs as
749
nmy appeal to his conscience but also afforded himthe right
to exhibit his belief in his conduct by such outward acts as
may appear to him proper in order to spread his ideas for
the benefit of others. A note of caution was, however,
struck and it was said that practices in order to qualify as
matters of religion should be regarded by the said religion
as its essential and integral part. Qherwi se, it was
poi nted out, even purely secul ar practices which were not an
essential or an integral part of religion were apt to be
clothed with a religious form and stake a claim for
treatnment as religious practices. Mikherjea J's definition
of 'religious denomination’ in the Shirur Mitt case was al so
accepted and the case was pernmitted to be argued on the
broad and general ground that the Chishtia Soofies
constituted either a religious denom nation or a section of
a religious denom nation

In Tilkayat Shri Govindlalji Mharaj v. The State of
Raj asthan and Ors. (1) the question was whether the fanous
Nath Dwnara Tenple was a public tenple? It was held that it
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was a public tenple. It was assunmed that the foll owers of
Val | abha constituted a religious denoni nation

In Raja Virakishore v. State of Oissa(2)-one of the
argunents sought to be advanced before the Suprenme Court was
that the worshippers of Lord Jagan Nath constituted a
religious denomnation and that the Shri Jagan Nath Tenpl e
Act, which took away the right of nmanagenent from the
denom nation, contravened the Fundanmental Ri ght guaranteed
by Art. 26(d) of the Constitution. The answer of the State
was that the tenple did not pertain to any particul ar sect,
cult or creed of Hindus, but was a public tenple above al
sects, cults and creeds and, therefore, it was not the
tenmpl e of any particul ar denom nati on The Court however, did
not permt the worshippers. to raise the argunent as the
state of pleadings were found to be defective.

In Sasti Yagnapurushad ji and Ors. v. Ml das Bhudardas
Vai shya and Anr.. (1) the guestion arose whet her the
Swam nar ayan sect followed a religion distinct and separate
fromthe 'Hindu religion and whether, consequently, the
tenmpl e belonging to the sect was outside the anbit of Bonbay
H ndu Pl aces of Public Wrships (Entry
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Aut hori sation) Act ? Gajendragadkar, CJ, on an exhaustive
consi deration of various H ndu Texts and the texts and
history of the Swami narayan sect, came to the conclusion
that the Swam narayan sect was not a religion, distinct and
separate fromthe H ndu Religion

It is obvi ous that religion, undefined by the
Constitution, is incapable of precise judicial definition

either. In the background of the provisions of the
Constitution and the light shed by judicial precedent, we
nmay say religionis a matter of faith. It is a mtter of

belief and doctrine. It concerns the conscience i.e. the
spirit of man. It must be capable of ~overt expression in
word and deed, such as, worship or ritual. So, religion is a
matter of Dbelief and doctrine, concerning the human spirit,
expressed overtly in the formof ritual and worship. Sone
religions are easily identifiable as religions, ‘sone are
easily identifiable as not religions. There are many in the
penunbral region which instinctively appear to sonme as
religion and to others as not religions. There is no fornula
of general application. There is no knife-edge test.
Primarily, it is a question of the consciousness of the
conmunity, how does the fraternity or sodality (if it is
perm ssible to wuse the word without confining it to Roman
Catholic groups) regard itself, how do others regard the
fraternity or sodality. A host of other circunstances my
have to be considered, such as, the origin and the history
of the community, the beliefs and the doctrines professed by
the conmunity, the rituals observed by the comunity, what
the founder, if any, taught, what the founder was understood
by his followers to have taught, etc. In origin, the founder
may not have intended to found any religion at all. He nmay
have nerely protested against sone rituals and observances;
he may have disagreed with the interpretation of sone
earlier religious tenets. What he said, what he preached and
what he taught, his protest, his dissent, his disagreenent
m ght have developed into a religion in the course of tinme,
even during his life-tine. He may be against religion
itself, yet, history and the perception of the conmmnity nmay
nake a religion out of what was not intended to be a
religion and he may be hailed as the founder of a new
religion. There are the obvious examples of Buddhism and
Jainismand for that matter Christianity itself. Neither
Buddha nor WMahavira, nor Christ ever thought of founding a
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new religion, yet three great religions bear their names.
If the word 'religion’” is once explained, though wth

some difficulty, the expression 'religious denom nation’ may
be defied
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with less difficulty. As we mentioned earlier Mikherjea J,
borrowed the neaning of the word denomnation from the
Oxford Dictionary and adopted it to define religious
denom nation as "a collection of individuals classed
together under the same nanme, a religious sect or body
having a comon faith and organi sation and designated by a
di stinctive name". The followers of Ramanuja, the followers
of Madhwacharya, the followers of Vallabha, the Chishtia
Soofi es have been found or assuned by the Court to be
religious denoninations. It will be noticed that these sects
possessed no distinctive nane except that of their founder-
teacher and had no special organisation except a vague,
| oose-un-knit one. The really distinctive feature about each
one of | these sects was a shared belief in the tenets taught
by the teacher-founder. W take care to nmention here that
what ever the —ordinary features ~of a religi ous denom nation
may be considered to be, all are not of equal inportance and
surely the conmmon faith of the religious body is nore
i mportant than the other features. It is; perhaps, necessary
to say that judicial definitions are not statutory
definitions, they are nere expl anations, every word of which
is not to be weighed in golden scal es. Law has a tendency to
harden with the passage of time and judicial pronouncenents
are made to assune the formof statutory pronouncenents. So
soon as a word or expression -occur in the statute is
judicially defined, the tendency is to try to interpret the
| anguage enployed by the judges in the judicial definition
as if it has been transformed into a statutory definition

That is wong. Al ways, words - and ~expressions, to be
interpreted are those enmployed in the statute and not those
used by judges for felicitous explanation. Judi ci a

definition, we repeat, is explanatory and not definitive.
One remark requires to be added here. Religious denom nation
has not to owe allegiance to any parent religion. The 'entire
following of a religion may be no nore than the religious
denom nation. This nmay particularly be so in the case of
smal |l religious groups or ‘developing religions, that is,
religions in the formative stage.

We may now consi der whet her Aurobindoismif one may be
excused for wusing the word ‘Aurobindoisni-to describe what
Shri  Aur obi ndo taught and practised and what he was
understood by his followers to have taught and practised-was
a religion and whether the followers of Shri Aurobindo could
be called a religious denom nation

Shri Aurobindo was a poet, a savant, a phil osopher and
a nystic. Was he or was he not a religious teacher ?
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The Encyclopaedia Brittanica (1978 Edition) describes
himas "seer, poet and Indian nationalist who originated the
phi | osophy of cosmic salvation through spiritual evol ution
a divine existence that will appear through the devel opnent
of the "agnostic man" to usher in a transcendant spiritua
age in which man and the universe are destined to becone
di vine". The Encyclopaedia goes on to say, "he devoted
hinself for the rest of his life solely to the devel opnent
of his unique phil osophy. There (at Pondicherry) he founded
an ashrama (retreat) as an international cultural centre for
spiritual devel opnent, attracting students fromall over the
worl d. The only requirenent for entrance was a sincere w sh
to develop spiritually.”
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"According to Aurobindo’s theory of cosmc salvation
the paths to union wth Brahman are two-way streets, or
channel s, Enlightnment conmes to man from above, while the
spirital mind (supermind) of nan strives through |logic
illumnation to reach up-ward frombelow. \Wen these two
forces blend in an individual, agnostic man is created. This
logic illumnation transcends both reason and intuition and
eventually leads to the freeing of the individual fromthe
bonds of individuality and, by extension all mankind wl|
eventual |y achi eve nukti (liberation)".

"Thus, Aurobindo created a dialectic node of salvation
not only for the individual but for all mankind. Energy of
sachi dananda ("existence, ' thought, joy") cones down from
Brahman (thesis) to neet’' energy from the superm nd of nan
striving upward toward spirituality (antithesis) and nelds
in mn to create a new spiritual superman (synthesis). From
these evol ved di'vi ne bei ngs, a divine universe also
evol ved. ™"

Under the head ‘History ~of " Hnduisnm. Encyclopaedia
Brittanica again refers to Aurobi ndo and says :

"Anot-her nmodern teacher whose —~doctrines have had sone
i nfl uence outside India was ~Sri Aurobindo, who began his
career as a revolutionary. He wthdrew from politics,
however, and settled -in Pondi cherry, then a French
possessi on. There /'he established an ashrama (a retreat) and
achieved a high reputation as a sage. Hi s followers | ooked
on him as the first incarnate manifestation of super-beings
whose evol ution he prophesied, and apprently  he did not
di scourage this belief. After his death, the l[eadership of
the Aurobindo Ashramwas taken-over by "the Mother", Mme
Mra
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Ri chard, a French-woman who had been one of his ' |eading
di sciples.”

The Encycl opaedia Brittanica refers to Aurobindo again
under the head ‘ldealisni and says :

"Aur obi ndo, reinterpreting the I ndi an | deali stic
heritage in the Iight of his own Wstern education, rejected
the maya doctrine of illusion, replacing it withthe concept
of evolution, aguring that the "illunination-of individuals
will lead to the energence of a divine comunity".  Aurobi ndo
founded the influential Pondicherry Ashram a religious and
phi | osophi cal community, and headed it until his death."

The Encycl opaedi a of Phil osophy (1972 Edition) says,

"Shri Aurobindo was an |ndian netaphysician and
founder of new religious novenent w th head-quarters at

Pondi cherry-The religious nmnovenent associated with him

has increased its following in India, and has made some

converts in the West......... God nust ‘descent’ /into
human experience. This illum nation of individual wll
| ead to t he ener gence of a di vi ni sed
comunity............... Aur obi ndo produced a synthesis

between older Indian religious ideas and the world

affirmng attitudes of Christian theism"”

The Dictionary of Conparative Rel i gi on says of
Aur obi ndo :

"According to Aurobindo, there is a progressive
evolution of the divine being through matter to higher
spiritual forms, and the Aurobindo nmovenent is held to
represent vanguard of this evolutionary process in our
own times. Aurobindo practised and taught an ‘integra
yoga' in which neditative and spiritual exercises are
integrated with physical, cultural and intellectua
pursuits.”

Frederic Spiegel berg, in his book ‘Living Religions of
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the Wrld refers to Shri Aurobindo
"W pass beyond specific religions to a synthetic
vision of the religious inpulse itself, a vision
designed to enbrace all previous and future history al
previous and future paths. Shri Aurobindo is a nan
wor shi pped by hundreds of thousands and respected by
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millions............ In his retreat at Pondicherry he is
| ess the phil osopher of H nduismthan the phil osopher
of religion in general, the voice of that which

conparative religion | eaves undi sputed."

On the topic Religion, the Gazetteer of India,
published by the Govt. of India, has this to say :

"Shri Aurobindo gave new interpretations of the
vedas and The Vedanta, = and in his Essays on the Gta,
he expounded what he called "the integral view of
l[ife". His great work, the Life Divine, is a sunm ng up
of "hiis philosophy of "the Descent of the Divine into
Matter". The inportance of Sri Aurobindo’ s mission lies
in hisattenpt to explain the true nethods of Yoga."

It is clear from these extracts that the world and
India treated and respected ~Shri Aurobindo as a religious
teacher and the founder of a new religious novenent whose
principal thesis was the evolution or  transformation of
humanity into divinity through the practice of Integra
Yoga. One nmmy or nmy not accept Shri Aurobindo’'s thesis or
teaching, but, w thout doubt, it was unique ; w thout doubt,
it was novel; without doubt, it ~-had never 'been so taught
before. Shri  Aurobindo first conceived the theory of Ascent
and Descent, involution and -evolution. He was the first
expositor of the Integral Yoga. He expressly professed to
depart fromthe Yoga of the Gta and dissented fromthe Mya
Vada. Pedestrian minds |ike ours may not understand the
niceties of the metaphysical exercises involved. W do not
desire to enter into any polemics over Shri Aurobindo’ s
teachings as it is not within the judicial province to do so
except to the limted extent of ' finding out whether his
teachi ngs have the necessary spiritual content to qualify as
religious doctrine and how his followers understood those
teachings. So, we refrain from quoting Shri -Aurobindo. But
this fact stands out prom nently that whatever else he was,
he truly was a religious teacher and taught and  was
understood to have taught new religious doctrine and
practice. | fail to see why ‘Aurobindoism cannot  be
classified, if not as a new religion, as- a new sect of
H ndui smand why the followers of Shri Aurobindo cannot be
terned a religious denom nation.
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Shri Aurobindo, of course, disclaimed that he was
founding a religion. No great religious teacher ever clainmed
that he was founding a new religion or a new school of
religious thought. The question is not whether Shr
Aur obi ndo refused to claimor denied that he was founding a
new religion or a new school of religious thought but
whet her his disciples and the conmunity thought so. There is
no doubt that they did, not only his disciples and
followers, but religious |leaders all the world over and of
all faiths.

If the followers of Shri Aurobindo constitute a

‘religious denom nation’, as, to ny mnd, they undoubtedly
do, the nenbers of Shri Aurobindo Society are certainly a
di stinct and identifiable section of the ‘religious

denom nation’. The nenbers of the society are followers and
di sci ples of Shri Aurobindo. The society was formed to
preach and propagate the beliefs and ideals of Shr
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Aur obi ndo. The primary object of the society was "To nake
known to the nenbers of the public in general the ains and
i deals of Shri Aurobindo and the Mther, their system of
Integral Yoga and to work for its fulfilment in all possible
ways and for the attainment of a spiritualised society as
envi saged by Shri Aurobindo.” It is nobody’s case that this
is not the principal object of the society or that it is
only a facade for other activities. However, it was argued
that the Society had represented itself as, ‘a non-
political, non-religious organisation’ and clainmed exenption
fromincome tax on the ground that it was engaged in
educational, cultural and scientific research. If the
soci ety consists of the disciples and followers of Sr
Aurobindo, if its primary object is to profess, practise and
propagate the systemof Integral Yoga, and, if, therefore,
it is a section of a religious denom nation, t he
ci rcunmst ance that it is engaged in several secul ar
activities and has represented itself to be a non-religious
organi sation for certain purposes. cannot detract fromthe
fact that it is a section of a religious denonmi nation wthin
the neaning of Art. 26 Therefore, we nust hold, the
Aur obi ndo Society is a  section of a religious denom nation
within the nmeaning of the expression in Art. 26 of the
Consti tution.

But, the guestion is has the Fundanental Right
guaranteed by Art. /26 been infringed by the Auroville
(Enmergency Provisions) Act, 1980. W have to notice straight
away that the Act did not take away or purport to take away
t he management of the Shri Aurobindo Society. Wat it did or
purported to do was "to provide for the
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taking over, in the public interest, ~of the managenent of
Auroville for a linmted period and for nmatters connected
therewith or incidental thereto." The |ong preanbl e says,

"Wher eas Shri Aur-obi ndo Soci ety, a non-
governmental organi sati on. had been a channel of funds
for the setting up of a cultural township known as
Auroville, where people of different countries are
expected to live together in harnony in one comunity
and are expected to engage in_cultural, educational
scientific and other pursuits aimng at human unity."

X X X

"AND WHEREAS Auroville was devel oped as a cul tural
township with the aid of funds received fromdifferent
organi sations in and outside India as also from the
substantial grants received fromthe Central and State
Gover nnment s;

AND WHEREAS pursuant to the conplaints received
with regard to the msuse of funds by Sri Aurobindo
Society, a comittee was set up under the chairnmanship
of the Li eut enant - Gover nor of Pondi cherry = with
representatives of the Government of Tami| Nadu and of
the Mnistry of Home Affairs in the Central CGovernnent,
and the said conmttees had, after a detailed scrutiny,
of the accounts of Shri Aurobindo Society, found
i nstances of serious irregularities in the managenent
of the said Society, msutilisation of its funds and
their diversion to other purposes ;

AND WHEREAS in view of the serious difficulties
whi ch have arisen with regard to the managenent of
Auroville, it 1is necessary to take over, for alimted
peri od, the managenent, thereof and any delay in taking
over the nanagenent of Auroville would be highly
detrinmental to the interests and objectives of
Aurovil | e;
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The I ong preanble itself explains what Auroville is. S
3(c) of the Act defines Auroville as neaning "so nuch of the
undertakings as formpart of, or are relatable to, the
township which is known as Auroville and the charter of
which proclainred by the ‘Mther’ on the 23rd day of
February, 1968".
757

Now, the idea of Auroville was conceived by Madane M
Al fasse, affectionately and respectfully known to the
di sciples and followers of Shri Aurobindo as the Mother. The

i dea of a cul tural t ownshi p whi ch woul d pr onot e
i nternational understanding and world peace had great appea
to the Governnent  of India and the United Nations

Educational, Scientific and Cultural O ganisation and they
extended their support-to the project. But, things turned
out to be not so snooth-sailing after all. There was
di ssension among the nenbers of the Shri Aurobindo Society.
Things came to such -a pass that the inpugned Act was
necessitated. MsraJ. has narrated the facts leading to the
i ntervention of parlianment. Parlianent concerned itself with
the managenent of Auroville only and with no other activity
of the Shri Aurovindo -Society, including ‘its affairs in
matters of religion”. |In fact, section 4(2) nmakes it
explicit that, except for matters relating to the managenent
of Auroville, the/provisions of the Wst Bengal Societies
Regi stration Act, 1961, under which the Society was
regi stered, shall ' continue to apply to the Society in the
sane manner as before. Since the only activity of the
Soci ety which was touched by the Act was the nanagenent of
Auroville, the question arises whether Auroville is an
institution established and maintained for religious and
charitabl e purposes and whether its managenent of Auroville
is ‘amtter of religion . Auroville is a township and not a
pl ace of worship. It is a township dedicated, not to the
practice and propagation of any religious doctrine but to
promot e international understandi ng-and world peace, surely,
a secular and not a religious activity. The highest 'that can
be said in favour of Auroville being a religious institution
or its managenent being a religious matter, is-that it was
conceived by the Mther and shaped and sculpted by Shr

Aur obi ndo’ s di sciples and followers in the pursuit of one of
the ideas and ideals of Shri Aurobindo, a great religious
teacher. On the other hand, the ideal itself, that is, the
pronoti on of international understanding and worl d peace is
by no neans a religious ideal and it was because of the
nature of the ideal that the Governnment of India and the
UNESCO adopted the project. Shri Aurobindo hinsel f was not a
nmere religious teacher. He was a visionary, a humani st and a
nationalist who had blossomed into an internationalist. It
appears, therefore, that Auroville, though the child of the
Mot her and though nurtured by the devotees' of Shr

Aur obi ndo, has an individuality, distinctly secular, of its
own. The managenment of the International, cultural township

of Auroville is not, in our opinion, a matter of religion
We have nentioned earlier that |aws regul ating or
restricting any economc, financial, political or other
secul ar

758

activity which may be associated with religious practice are
excluded fromthe guarantee of freedom of conscience and the
right freely to profess, practise and propagate religion. W
have also pointed out that the adninistration of the
property of a religious denomination is different fromthe
right of the religious denonination to nmnage its own
affairs in matters of religion and that laws nay be made
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which regulate the right to admnister the property of a
religious denom nation. Questions nerely rel ating to

admi ni stration of properties belonging to a religious group
or institution are not matters of religion to which clause
(b) of Art. 26 applies. It has been so decided in the Shirur
Mutt case as well as other cases following it. W are,
therefore, of the view that the Auroville Energency
Provisions Act which provides for the taking over the
managenment of Auroville for a linmted period does not offend
the rights guaranteed by Arts. 25 and 26 of the
Consti tution.

A passing reference was also made in the course of
argunent to Arts 29 and 30 of the Constitution, and it was
said that the rights guaranteed by those Articles were al so
infringed. W are entirely at a |loss to understand how the
ri ghts guaranteed by Arts. 29 and 30 can be said to have
been infringed by the Auroville Emergency Provisions Act. No
section of citizens having a culture of its own has been
denied the right to conserve that culture and no religious
mnority ‘has been denied the right to establish and to
admi ni ster _an educational institution of its choice.

On the several other questions argued before us
accept the conclusion of Msra J. The Wit Petitions are
accordingly dismssed but in the circunstances there will be
no order regarding costs.

M SRA J. The first two petitions  under Article 32 of
the Constitution of India filed in this Court and the third
under Article 226 of the Constitution filed in the Calcutta
H gh Court and later on transferred to this Court, seek to
chall enge the vires of the Auroville (Emergency Provisions)
Ordi nance, 1980 (Ordinance No. 19 of 1980), ‘later on
repl aced by the Auroville (Emergency Provisions) Act, 1980
(Act No. 59 of 1980). The fourth is an-appeal by specia
| eave against the order of the Division Bench of the
Cal cutta High Court dated 21st-of Novenber, 1980 vacating
the interim order passed by a Single Judge in the wit
petition. All these cases rai se comon questions of
constitutional inmportance and, therefore, they were posted
before the Constitution Bench
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Man as a rational being, endowed wth a  sense of
freedomand responsibility, does not remain satisfied wth
his material existence. He wants to know and realise the
neaning of his life. It is this perennial urge in nan that
inspires him to indulge in great creative activities. He
creates great cultures and civilisations and tries to
realise the meaning and value of life in and through them

To the biologist life is indefinable. It/ cannot be
defined in ternms of any things. The biologists have,
however, explained and illustrated characteristics of life.
But no fornulation of the nature and characteristics of life
has won general acceptance. It nmeans that the insignia of
life have not as yet been conprehended fully. Life has not
been viewed in its proper perspective. It still seens to be

ariddle, a nystery.

Life appears to be a nystery not only to the scientists
but also to the phil osophers. Phil osophers may be said to be
rather nore conscious of the difficulties that the concept
of life involves than the scientists. A philosopher is also
aware of the fact that unless one is able to fathomthe
depths of life and has a full conprehension of its nature,
one cannot understand and deternmine the nature of human
personality and its destiny.

Sinm | ar other deeper and ultimate problenms of |ife have
been agitating the mnd of seers and philosophers viz.,
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Wiere did the world come from? Was it created or evolved ?
Is there any unity in diversity ? Each thinker tried to
solve the wultimate problenms in his own way. By and |arge
they believed there is a real creative force behind the
process of the world. Sone called it as God, the others as
ultimate truth, the conscience. According to some the
objects, if left to thenselves, would remain notionless and
for their initial novement they nust have required sone
external agency which mght have set the universal bal
rolling.

In early ages when nan knew little about the |aws of
nature, he attributed all changes in nature to certain
agenci es, which due partly to his egocentric way of view ng
things and partly to his conscious or sub-conscious
awar eness of the supremacy of man in the whol e hierarchy of
things in nature, were conceived after the image of nan
Later on, in viewof the supremacy of kings in all wal ks of
life and ‘their services to society, these unseen mghty
agenci es were fashioned specifically after them Since God
was conceived to be the suprene anmong such agencies. He
natural |l y-was —sought to be represented by the suprene anong
ki ngs. Thus ant hroponor phism i.e. the idea of
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God in termnms of human figure is partly due to ignorance and
partly due to the/ influence of wuncomobn persons in the
soci ety.

During 18th and 19th centuriesthe entire scientific
t hought sought to explain the wuniverse mechanically and
strived to do away with God conpletely. If it allowed
anything like God to enter its universe at all, it did so
only after transformng H minto a nechanical principle.

Later on with the formulation of the theory of
relativity this isolationist view of things has given way to
one of rmutual rel atedness of each object to every one el se.
Recogni tion of the inmense potentiality of dynam sminherent
in the mutual relatedness of objects in the universe has
precluded the necessity of an extra-cosm c or netaphysica
principle, such as the God of Aristotle who was supposed to
have existed prior to the beginning of the world, and given
it the first stroke of nmovenent resulting -in continuous
noti on ever since.

Thus, the idea of God has led to nore or less its
adjustrment to fresh acquisition of know edge in each epoch
A view of God which fails to do that tends to become
di scarded in favour of a newone. If it fails to keep pace
with the expanding horizon of know edge, it begins to |ose
its ground and shrink into a mere cult of only historica
i mportance, it becones fossilised and is liable to crunble
at the vital touch of the present.

Qur scriptures proclained from the very start/ that
there is only one reality in the world which is described in
different ways :

"Ekam Sad W pra Bahuda Vadanti."

One of such Indian sages and philosophers was Sri
Aur obi ndo. He was born on August 15, 1872 in Calcutta. Wen
he was barely seven years old he was taken to England for
education. In view of his amazing ability in learning
| anguages he was offered scholarship to join Kings Coll ege,
Canbri dge. There he di stingui shed hi nsel f by hi s
extraordinary ability to conpose G eek and Latin verses. He
is said to have won all the prizes for the year in Kings
College for Greek and Latin verses. He sailed for India in
1893 and settled down at Baroda. He served in severa
capacities in Baroda State, sonetines as an administrator
and at others as Professor of French and English. During his
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stay there he | earnt Sanskrit.
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The years from 1902 to 1910 were storny ones for Sri
Aur obi ndo as he enbarked on a course of action to free India
fromBritish rule. As a result of his political activities
and revolutionary literary efforts he was sent to jail in
1908. Two years later he fled fromBritish India to refuge
in the French Mandate of Pondicherry (nmobdern Pondicherry) in
Sout h-East India. He took a decision to give up al
political activities so as to concentrate hinself with the
life of neditation and yoga at Pondi cherry.

Madam M Al fassa, a French Lady, who cane to be known
as 'The Mther’ becane ‘a disciple of Sri Aurobindo. Very
soon nore and nore disciples canme to join himfromvarious
parts of India and abroad and thus 'the Ashram cane into
bei ng. The disciples and devoted followers of Sri Aurobindo
and the Mther with a view to propagate and practise the
ideals and beliefs of Sri Aurohindo forned a Society called
Sri Aurobindo Society in the "year 1960. The petitioner
Society at —all material tines was and is still a Society
duly registered under the provisions of the Wst Benga
Societies Registration Act, 1961. This Society is conmpletely
di stinct from Aurobindo Ashram in Pondicherry. The Society
was established and registered for the purpose of carrying
out inter alia the/follow ng objects in and outside India:

(i) To nmake known to the nenbers of the public in

general the ains and ideals of Sri Aurobindo and
the Mother, their system of integral yoga and to
work for ‘its fulfilment ~in all possible ways and
for the attainment of ~a spiritualised society as
envi saged by Sri Aurobindo;

(ii) To Train selected students and teachers from al

over the world in the integral system or education
i.e., spiritual, psychic, _mental, vital and
physi cal

(iii)To help in cash and/or kind by way of donations,

gifts, subsidies and in‘also other ways in the al
round devel opnent of Sri. Aurobindo Internationa
Centre of Education and to help similar centres of

educati on;
(iv) To establish study groups, libraries, Ashrans and
ot her institutions, centres, br anches and

societies for study and practice of integral yoga
of Sri  Aurobindo and the Mdther and to help the
exi sting ones;
762
(v) To establish centres of physical culture, sports
and volunteer organisations for inculcating and
pronmoting the spirit of discipline, co-operation
and service to others and to undertake activities
for pronotion of health and bodily perfection
(vi) To organise, encourage, pronote and assist in the
study, research and pursuit of science, literature
and fine arts;
(vii)To enquire, purchase, build, construct or take on
| ease or in exchange or hire any novable or
i movabl e property, or gifts or privileges; and
(viii)Cenerally to do all other acts, deeds and things
necessary, conductive, suitable or incidental to
or for the attainment of the above objects or any
of themor part of them
The nmanagenent of the Society vested in its Executive
Commttee. Rules and regulations have been duly framed for
the managerment of the Society and al so for safe custody and
protection of its assets, properties and funds.
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Sri Aurobindo Society (hereinafter referred to as 'the
Society’) preaches and propagates the ideals and teachings
of Sri Aurobindo inter alia through its numerous centres
scattered throughout India by way of weekly neetings of its
menbers.

The Mot her as the founder-president al so conceived of a
project of setting up a cultural township known as
"Aurovill e where people of different countries are expected
to engage in cultural, educational and scientific and other
pursuits aimng at human wunity. The Society has been a
channel of funds for setting up the cultural township known
as Auroville.

At the initiative of. the Government of India, the

United Nations Educati onal , Scientific and Cul tura
Organi sation being of the opinion that the Auroville project
would contribute to i nternational under st andi ng and

promoti on of peace sponsored <the project by proposing a
resolution to this effect at its General Conference in 1966.
This resoluti on was unani nously adopted at this Conference.
By a further resolution passed in 1961 the UNESCO
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invited its menber States and-international non-governmnental
organi sations to participate in the devel opment of Auroville
as an international cul tural township to bring together the
val ues of different cultures and civilisations in a
har moni ous environment with integrated living standards
whi ch correspond to man’s physi cal and spiritual needs. 1970
UNESCO had directed its Director-General to take such steps
as may be feasible, within the budgetary provisions to
promote the devel opnent of Auroville as an  inportant
international cultural programme. Sri Aurobindo Society
received large funds in the shape of grants fromdifferent
organisations in India and abroad for devel opment of the
townshi p. The assistance included contributions from the
State Governnents of the value of Rs 66.50 |[|akhs and the
Central Covernment of the value of Rs. 26.14 | akhs.

After the death of the Mdther on 17th of Novenmber 1973
a nunber of problenms of varying nature affecting the snooth
running of the project cropped up. The Governnent of India
on receiving conplaints about m smanagenent of the project
and m suse of funds by Sri Aurobindo Society -set up a
conmittee under the chai rmanship of —~the Governor  of
Pondi cherry with representatives of the Governnent of Taml
Nadu and of the Mnistry of Honme Affairs in the Centra
Government to look into the matter. The committee made a
detailed scrutiny of the accounts of Sri Aurobi ndo Society
relating to Auroville and found instances of serious
irregularities in the managemnent of the Soci ety,
msutilisation of its funds and their diversion to - other
purposes. Further, various other serious difficulties had
arisen plaguing the managenent of Auroville and rendering
thereby any further growmh of the township al nost inpossible
in the circunstances that taking over the managenent of
Auroville became inperative to ensure growh of the township
intune with its objectives.

Keeping in viewthe international character of the
project and considering the government’'s involvenent in
actively sponsoring the project through UNESCO the growh
and managenment of the project had become the prinmary
responsibility of the Governnent of India. The ideals of the
project formed India' s highest aspirations, which could not
be allowed to be defeated or frustrated. Sri Aurobindo
Soci ety had | ost conplete control over the situation and the
menbers of the Auroville approached the Governnent of India
to give protection against oppression and victimsation at
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the hands of the said Society. There were internal quarrels
bet ween the various factions of Sri Aurobindo Society. There
have al so been instances
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of law and order situation. Financial nanagenent of the
project has not been sound and several instances of

m smanagenent, diversion of funds have been revealed. A
| arge sum of noney was given by Sri  Aurobindo Society to
AURO Construction-an agency whose status is not at al
defi ned, whose functions and capabilities for taking up
| arge construction works also had not been made known. The
CGovernment in the circunstances could not be a silent
spectator to the m smanagenent of the project and intereine
quarrels anmongst its nenbers, which if not checked could
lead to the destruction of the project so nobly conceived.
The CGovernnent, therefore, decided to issue a Presidentia
ordi nance. After the filing ~of the wit petition the
ordi nance has now been repl aced by the Auroville (Emergency
Provi si ons) Act, 1980.

The ' _consti tutional validity of the Act has been
chal | enged on four grounds:
1. Parliament has  no legislative conpetence to enact

the i npugned statute.

2. The inmpugned Act infringes Articles 25, 26, 29 and
30 of the Constitution.

3. The i mpugned Act is violative of Article 14 of the
Constitution; and

4. The Act was nal a fide.
W take wup the first ground first. According to M.
Soli  Sorabj ee, counsel for~ petitioners,  the Auroville

(Enmergency Provisions) Act, 1980, hereinafter referred to as
the inpugned Act, is alawrelating to a matter in the State
Legislative List and is, therefore, beyond the |egislative
conpetence of Parlianment, hence unconstitutional and void.
The i mpugned Act, according to him provides for taking over
the management of Auroville for a limted period fromthe
Society. The managenent of Auroville was prior/ to the
i mpugned Act vested in the Governing Body/Board of Trustees
of the Society under the Provisions of the Wst Benga
Societies Registration Act and nenorandum and rules and
regul ations of the Society, as is evident from section 5(5)
of the inpugned Act itself. The society was registered under
the Societies Regi stration Act, 1860 but after the
enforcenent of the West Bengal Societies Registration Act,
1961 the Society was deened to be
765
regi stered under that Act. The Wst Bengal ~ Societies
Regi stration Act (for short 'the West Bengal Act’) contains
specific provisions to deal wth the Society  adequately.
Sections 22 and 23 of the Wst Bengal Act enpower the
Regi strar of the Societies to call for an infornation or
explanation relating to the managenment of the affairs of any
society registered thereunder and also to investigate into
the affairs of the society, if there were circunstances
suggesting that the society was guilty of m smanagenent of
its affairs or of any unlawful fact. The Regi strar has al so
the power to prosecute and puni sh those persons found guilty
of m smanagement. Under section 26 of the Act a society is
also liable to be dissolved by the order of the Registrar on
the ground inter alia of m smanagenent . Qovi ousl y,
therefore, the Wst Bengal Act contains in built self
contai ned provisions for dealing wth the m smanagenent of
the registered societies.

The West Bengal Act is a legislation exclusively
relatable to Entry 32 of List Il of Seventh Schedul e. The
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provi sions of the Wst Bengal Act apply to the Society as is
evident from section 2(f) and (g) of the inpugned Act.
Section 4(2) of the inpugned Act, however, excludes the
application of certain provisions of the West Bengal Act to
the Society and declares that the provisions of the West
Bengal Act wll continue to apply to the Society subject
however, to such exclusions. Section 8(2) provides that on
relinqui shnent of nmanagenent by the Central Governnent the
managenment of the property of the Society formng part or
relatable to Auroville shall vest in the CGoverning Body of
the Society and shall be carried on in accordance with the
provisions of the Wst Bengal Act. Section 11 of the
i mpugned Act gives over-riding effect to the inpugned Act
over all other Acts (including the Wst Bengal Act) and
i nstruments thereunder. Therefore, the object and purpose of
the inpugned Act is to take away the nanagenment of Auroville
fromthe Society and to bring it under the managerment of the
Central CGovernnment under the provisions of the inpugned Act.
Thi s process necessarily involves during the takeover period
the suspension of the provisions of the Wst Bengal Act and
the menorandumand rules in so far as they are applicable to
the nmanagenent of the Auroville by t he Soci ety.
Consequently, the i'mpugned Act for a limted period
abr ogat es, suspends or tenmporarily repeal s certain
provi sions of the 'Wst Bengal Act or in. other words the
State Act is pro tanto overborne by the Central Act.
Therefore, the question arises whether -Parlianment has

| egi sl ative conpet ence to r epeal , permanent |y or
temporarily, any provisions of the West
766

Bengal Act which is a law nade by the State Legislature in
the exercise of its exclusive |legislative conpetence under
Entry 32 of the State Legislative List.

It was contended for the petitioners that the
| egi slature has no authority to repeal statutes which it
could not directly enact. The power to repeal or alter the
statute is co-extensive with the power of direct |egislation
of a legislative body. In support of this contention
reliance was placed on the Privy Council decision in
Attorney General for Ontario v. Attorney GCeneral for the
Dom nion(1). The Parliament has no conpetence to enact the
West Bengal Act, and therefore it had no power to repeal the
provisions of the West Bengal Act by the inpugned Act.
I nasmuch as the Parliament has sought to repeal or override
certain provisions of the Wst Bengal - Act  which are
referable to Entry 32 in List Il, and are exclusively within
the conpetence of the State Legislature, the inmpugnhed Act by
Parliament is without |egislative conpetence and hence void.

It was further contended for the petitioners that the
proper approach to the questionis to see if the inpugned
legislation is covered by any of the entries in List Il of
the Seventh Schedule. It is not at all necessary to probe
into the question as to whether the inpugned |egislation can
be covered by any of the entries of List I or List LIl of
the Seventh Schedule. Reliance was placed on the Union of
India v. H.S Dhillon(2) wherein the follow ng proposition
was |aid down :

"It seens to us that the best way of dealing with
the question of the validity of the inpugned Act and
with the contentions of the parties is to ask ourselves
two questions, first, is the inpugned Act |egislation
with respect to entry 49 List Il ? and secondly, if it
is not, it is beyond the legislative conpetence of
Parliament ?

The positive case of the petitioners is that the
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subject matter of the inpugned Act is covered by entry 32,
List Il of the Seventh Schedule. The Solicitor General for
the Union of India, however, tried to bring the inmpugned Act
within the four corners of item 44, List | of the Seventh
Schedul e of the Constitution.

It may be pointed out at the very outset that the
function of the Lists is not to confer powers. They nerely
demar cate t he
767
legislative fields. The entries in the three Lists are only
| egi slative heads or fields of legislation and the power to
legislate is given to appropriate |legislature by Articles
245 and 248 of the Constitution. It would be appropriate at
this stage to read entry 32, List Il and entry 44, List | of
the Seventh Schedul e :

Entry 32, List I

"I ncorporation, regulation and w nding up of

corporations, other than those specified in List |, and
universities ; uni ncor por at ed tradi ng, literary,
scientific, religi ous and ot her soci eti es and

associ ati-ons; co-operative societies."

Entry 44, List I:

"I ncorporation, _regulation and w nding up of
corporations, whether trading or not, with objects not
confined to one State, but not including universities."
For the petitioners, however, it was urged that the

registration of the Society under the Wst Bengal Act does
not make it a corporation. Hal sbury” s Laws of England, 3rd
Edn., Vol. 9, p. 4, deals with corporations in the foll ow ng
terms:

"A corporation aggregate has been defined as a
collection of individuals united into one body under a
speci al denom nation, having perpetual succession under
an artificial form and vested by the policy of the | aw
with the capacity of acting in several respects as an
i ndi vidual, particularly of ~ taking and granting
property, of contracting obligations and of suing and
bei ng sued, of enjoying privileges and imunities in
comon, and of exercising a variety of politica
rights, nore or |ess extensive, according to the design
of the institution or the powers conferred upon it,
either at the time of the creation or at any subsequent
period of its existence."

A corporation has, therefore, only one capacity,
nanely, the corporate capacity. On an analysis it ~would
appear that the essential elenments in the |egal concept of a
corporation are: (1) a continuous identity, “i.e., the
original nmenber or nenbers or his or their successors are
one, (2) the persons to be incorporated, (3) the nane by
whi ch the persons are incorporated, (4) a place, and
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(5) words sufficient in lawto show incorporation. In |aw
the individual incorporators are nenbers of which it is
conposed or sonething wholly different fromthe corporation
itself, for a corporation is a |legal person just as nuch as
an individual. A corporation aggregate can express its wll
by deed under a common seal

The Society was registered, as stated earlier, under
the Societies Registration Act and | ater on was deemed to be
regi stered under the West Bengal Societies Registration Act,
1961. Whether such a registered society can be held to be a
corporation in the light of the functions of a corporation
qguot ed above ? In the Board of Trustees, Ayurvedic and Unan
Tibia College v. The State of Delhi and Os.(1) it was held
that a society registered under the Societies Registration
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Act may have the characteristics which are anal ogous to sone
of the characteristics of a corporation but is not a
corporation. As it is not incorporated and renains an
uni ncorporated society, therefore, it nust cone under the
second part of entry 32 of List Il. Reliance was placed in
this case on Taff Vale Railway v. Amal gamated Society of
Servants. (2) The petitioners also rely on Katra Educati ona
Society v. State of Utar Pradesh and Ors.(3) In that case
also the appellant was a society registered under the
Societies Registration Act 21 of 1860, which conducts an
educational institution styl ed ' Dwar ka Prasad Grls
Internedi ate Coll ege’ at Allahabad. The nanagenment of the
affairs of the society was entrusted by the nenorandum of
association to an executive comittee whose nenbership was
confined to the nenbers of the society. The Internediate
Educati on Act was -~ subsequently passed by the State
Legi slature. Section 8 of the Act authorised the State
CGovernment to promul gate regul ations in respect of matters
covered by sections 16A to 161 of the Act. The Regiona
I nspector of Grls Schools called upon the society to submt
and get approved a schenme of —cadnministration of the
institution nanaged by it. ~The sections were later on
nodi fi ed by subsequent amendnent. The society chall enged the
Act on the ground that it was beyond the |legislative
conpetence of the State legislature inasmuch as in substance
it sought to substitute the provisions of the Societies
Regi stration Act, | 1860, a field of ~1egislation which was
exclusively within the conmpetence of Parlianment and in any
case the Act in so far as it ~affected the ' powers of the
trustees of charitable institutions
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could not be enacted without confornmng to the requirenents
of Article 254. The contention was repelled and it was held
by this Court, relying on the Board of Trustees, Ayurvedic
and Unani Tibia College v. The State of Del hi (supra) that
by registration under the Societies Registration Act a
soci ety does not acquire corporate status. It cannot also be
said that the pith and substance of the Act relates to
charities or charitable institutions or to trusts or
trustees. It was further held that. the true nature and
character of the Act falls within the express legislative
power conferred by entry 11 of List Il and merely because it
incidentally trenches upon or affects a charitable
institution or the powers of the trustees  of t he
institution, it wll not on that account- be -beyond the
| egislative authority of the State Legislature.

As the Society is an unincorporated society, says the
counsel for petitioners, the inmugned Act does not. and
cannot fall under entry 44 of List | of the Seventh Schedul e

and it would fall wunder entry 32 of List Il of the Seventh
Schedule and once it is covered by entry 32 of List I, it
is not at all necessary to exam ne whether it may or it nay
not fall in other two lists of the schedule.

On the other hand, the stand of the Union of India as
well as of the interveners, is that the first part of entry
32 of List Il is not attracted as the subject matter of the
i mpugned Act is not incorporation, regulation or w nding up
of a corporation. It has only taken over the managenent of
Auroville from the Society for a short period in respect of
the property. Auroville, of which the managenent has been
taken over by the Central Governnent under the inmpugned Act
neans so nmuch of the wundertaking as form part of or
relatable to the cultural township which is known as
Auroville and the charter of which was proclaimed by the
Mot her on 25th day of February, 1968. The property of
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Auroville is situated not in West Bengal but in Pondicherry
in Taml| Nadu. The fact that the Society, which was
regi stered under the West Bengal Act, has been a channel of
funds for the setting up of the cultural township of
Auroville and has been managi ng sonme aspects of Auroville,
does not bring Auroville under the domain of the West Benga
Act. The right of nanagenment of property is itself a
property right.

The Solicitor General also tried to bring the subject
matter of the inmpugned Ilegislation wunder various other

entries of List I or List Ill of the Seventh Schedul e viz.,
entries 10, 20, 41 and 42 of List Ill and entry 10 of List
I. But it is not necessary for us to exam ne
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whet her the subject matter of the inpugned legislation falls
under any of the entries-of  List |I or List IIl if once we
hold that the subject matter does not fall within the anbit
of any of the entries of List Il. Even if the subject matter
of the! inpugned |legislation is not covered by any specific
entry of " List | ~or List II, it wll be covered by the

residuary -entry 97 of List 1.

In our opinion the inpugned Act even incidentally does
not trench upon the field covered by the West Bengal Act as
itis inno way related to constitution, regulation and
wi nding up of the /'Society In R C. Cooper v. Union(l) it was
laid down that a /law relating to the business of a
corporation is not a lawwith respect to regulation of a
cor porati on.

Havi ng heard the counsel for the parties, our
considered opinion is  that “the subject matter of the
i mpugned Act is not covered by entry 32 of List Il of the
Seventh Schedul e. Even if the subject nmatter of the inpugned
Act is not covered by any specific entry of List | or IIl of
the Seventh Schedule of the Constitution it would in any
case be covered by the residuary entry 97 of List I. The

Parliament, therefore, had the legislative conpetence to
enact the inmpugned Act.

This leads wus to the second ground of attack, nanely,
the inpugned Act is violative of Articles 25, 26, 29 /and 30
of the Constitution.

Article 25(1) confers freedom of conscience and the
right freely to profess, practise and propagate religion. O
course, this right is subject to public order, norality and
health and to the other Articles of Part 111~ of -the
Constitution. Sub-clause (2) of this Article, however,
provides that nothing in this Article shall affect the
operation of any existing law or prevent the State from
maki ng any | aw

(a) regulating or restricting any econom c,. financial
political or other secular activity which may be
associated with religious practi ce;

(b) providing for social welfare and reform or the
throwi ng open of Hindu religious institutions of a
public character to all classes and sections of
H ndus.
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Article 26 confers on every religious denom nation or
any section thereof, subject to public order, norality and
health, the right-

(a) to establish and maintain institutions for

religious and charitabl e purposes;

(b) to manage its own affairs in matters of religion

(c) to own and acquire novabl e and i movabl e property;
and

(d) to adm nister such property in accordance wth
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I aw.

In order to appreciate the contentions of the parti es,
it is necessary to know the inplication of the words
"religion’ and ’'religious denonination’ . The word ’religion’
has not been defined in the Constitution and indeed it is a
termwhich is hardly susceptible of any rigid definition. In
reply to a question on Dharma by Yaksha, Dharnaraja
Yudhi sthira said thus:

tarko pratisth, srutyo vibhinna
neko ri siyasya matan pranmanam
dharmaya tatwan ni hitan guhayan
mahaj ano jein gatah sa pantha
Mahabhart a- Ar anyakapar van 313. 117.
(Formal logic is vascillating. Srutis are contradi ct
ory. There is no single rishi whose opinion is final

The principle of Dharna  is hidden in a cave. The path

of the virtuous persons is the only proper course.)

The expression 'Religion’ has, however, been sought to
be defined inthe 'Wrds and Phrases’, Permanent Edn., 36 A,
p. 461 onwards, as given bel ow

"Religionis norality, with a sanction drawn from

a future state of rewards and puni shnments.

The term ’religion’” and ’'religious’ in ordinary
usage are not rigid-concepts.
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"Religion has reference to one’s views of his
relations to his Creator and to the obligations they inpose
of re-verence for his being and character, and of obedi ence

to his will.
The word "religion” in the primary sense (from
"religare, to rebind-bind back), inports, as applied to

noral questions, only a recognition of a conscious duty to
obey restraining principles of conduct. Tn such sense we
suppose there is no one who wll admit that he is wthout
religion.

"Religion” is bond uniting man-to God, and virtue whose
purpose is to render God worship due himas source of al
bei ng and principle of all governnent of things.

"Religion" has reference to man’s relation to divinity;
to the noral obligation of reverence and worship, obedi ence
and subnmission, It is the recognition of God as as object of
wor ship, love and obedience; right feeling toward God, as
hi ghl y apprehended.

"Religion nmeans the services and adorati on of God or a
god as expressed in forms of worship; an apprehension
awar eness, or conviction of the existence of a  Supremne
Being; any systemof faith, doctrine and worship, as the
Christian religion, the religions of the orient; a
particul ar systemof faith or worship.

The term ’'religion’” as wused in tax exenption | aw,
sinply includes: (1) a belief, not necessarily referring to
supernatural powers; (2) a cult, involving a gregarious
associ ation openly expressing the belief; (3) a system of
noral practice directly resulting froman adherence to the
belief; and (4) an organization within the cult designed to
observe the tenets or belief, the content of such belief
bei ng of no nonent.

Wiile "religion” inits broadest sense includes al
forns of belief in the existence of superior beings capable
of exercising power over the human race, as commonly
accepted it neans the formal recognition of God, as nmenbers
of societies and associations, and the term "a religious
purpose’, as used in the constitutional provision exenpting
fromtaxation property used for religious purposes, neans
773
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the use of property by a religious society or body of

persons as a place for public worship.

"Religion” is squaring human life with superhuman
life. Belief in a superhuman power and such an
adjustrment of human activities to the requirements of
that power as may enable the individual believer to
exist more happily is comnon to all "religions’. The
term’religion” has reference to one’'s views on his
relations to his creator, and to the obligations they
i mpose of reverence for his being and character and
obdience to his wll.

The term ’religion’ has reference to one’'s views
of his relations to his Creator, and to the obligations
they inpose of reverence for his being and character,
and of obedience to his will. Wth man’'s relations to
hi s Maker and the obligations he may think they inpose,
and the manner in which an expression shall be made by
himof his belief on those subjects, no interference
can be permtted, provided always the | aws of society,
desi'gned to secure its  peace and prosperity, and the
norals of its people, are not interfered with."

These terns have also been judicially considered in The
Conmi ssi oner, Hindu Religious Endowrents, Mdras v. Sri
Lakshm ndra Thirtha  Swami ar of Sri Shirur MXt(1l) where in
the follow ng proposition of | aw have been | aid down:

(1) Religion neans "a system of beliefs or doctrines
which are regarded by those who profess that
religion.as conducive to their spiritual well-
bei ng".

(2) Areligion is not nerely an opinion, doctrine or
belief. It has its outward expression.in acts as
wel | .

(3) Religion need not be theistic.

(4) "Religious denom nation" neans-a religious sect or
body having a common faith and organisation and
desi gnated by a distinctive nane.

(5) A law which t akes away the rights of
admnistration from the hands of a ‘religious
denomi nati on al t oget her
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and vests in another authority would -anpbunt to

viol ation of the right guaranteed under clause (d)

of Art. 26."

The aforesaid propositions have been consistently
followed in later cases including The Durgah Comittee,
Ajmer & Anr. v. Syed Hussain Ali & Os(l) and  can be
regarded as well settl ed.

The words "religious denom nation" in Article 26 of the
Constitution nust take their colour fromthe word ’'religion
and if this be so, the expression "religi ous denom nation"
nmust al so satisfy three conditions:

(1) It must be a collection of individuals who have a
system of beliefs or doctrines which they regard
as conducive to their spiritual well-being, that
is, a comon faith;

(2) conmon organisation; and

(3) designation by a distinctive nane.

In view of the propositions |aid down by the Court in
the aforesaid reported cases we have to exanmne the
teachings of Sri Aurobindo to see whether they constitute a
religion. It wll be appropriate at this stage to succintly
deal with the teaching of Sri Aurobindo

According to Sri Aurobi ndo there is a di vi ne
consci ousness pervading the whole wuniverse. A portion of
this consciousness by a process. O involution through
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various planes has finally resulted in the formation of the
physical world, nanely the stars, the planets, the earth and
so on. Then cane the reverse process of evolution i e., from
stone to plant, fromplant to animal, fromanimal to man or
in other words frommatter to life, fromlife to m nd and so
on. This evolution will not stop with man who is only a
transitional species. The evol ution would go further
transform ng man into superman and the mnd into superm nd

The supernman according to Sri Aurobindo would be totally
different fromman as man from ani mal and ani mal from pl ant.
In this transformation back to all prevading divine
consci ousness in which man woul d becone superman, nman woul d
| ose his present character of body, vital and mind. H's body
woul d becone a body of light, his vital a vital of |ight and
his mind a mind of light.
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This transformation, or evolution of man into superman
is A bound to take place but in the course of thousands of
years. Thi's process, however, according to Sri Aurobindo can
be accelerated by the practice of integral yoga. H's theory
of this transformation consists of two aspects:

(a) An inner ascent of the consciousness to the

Di vi ne.

(b) A descent ~ of Divine consciousness in the mnd,

vital and body.

The distinctive feature of Sri Aurobindo’s yoga is that
it is universal. Any one born in any part of -the world, born
of parents professing any religion can accept his yoga. In
short, he originated the philosophy of cosnic salvation
through spiritual evolution. ~Divine existence that wll
appear through the developnent of the agnostic nman will
usher into a transcendental spiritual age in which nman and
uni verse are destined to become divine. D

Thus, according to Sri Aurobindo’ s theory of cosmic
salvation the paths of wunion _wth Brahman are two way
streets or channels. Enlightenment ~ conmes to man from above
while the spiritual mnd (supernind) of man strives through

yogic illumination to reach wupwards from bel ow. Wen these
two forces blend in an individual agnostic nan-is created.
This yogic illumnation transcends both reason and intuition

and eventually leads to the freeing of the individual from
the hands of individuality and by exclusion of all mankind,
will eventually achieve Mukti or liberation. Sri Aurobindo
created a di al ectic node of salvation not —only for
i ndi vidual but for all nankind. Energy ~or Sachidananda
(exi stence, consciousness and joy) comes down from Brahma to
nmeet energy fromthe supermind of wman striving upwards
towards his spirituality (antithesis) and nelts in man to
create a new spiritual superman (synthesis). From  these
di vine beings a divine universe is also evol ved.

The Divine, though one, has two aspects-one‘'is static
and the other dynamic. The dynanic side of the Divine is the
energy or the creative side. People in the past realised
only the static aspect of the Divine and did not know nuch
of the dynamc side as it is nmuch nore difficult to realise
it. For this reason, the purpose of the creation was not
understood by themand they declared the world to be futile
and deceptive. That nmeans either the Divine was unable to
make a perfect world and He had Do purpose in the creation
or
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man has not been able to wunderstand the sanme. Sri
Aurobi ndo’s yoga gives the full experience of both the

aspects of the Divine, that is why he <calls his Yoga the
Integral Yoga or the Perfect Yoga. Sri Aurobindo says the
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Divine is real and H s creation is bound to be real. He has
shown to the world the purpose of the creation and has
declared that the world is still in an inperfect condition
passi ng through t he transitory Peri od t owar ds its
perfection.

Man is a creature of this world and he cannot know ruch
of things other than this world. He has, however, a capacity
in hinself to develop to the next stage of evol ution because
Nature cannot stop with inperfect results and the present
hurmani ty must evolve further till the final perfection is
obt ai ned.

W look at things and happenings from the oufer
surface, having no know edge whatsoever of the real causes
and effects, the different. forces and influences of the
subtl e worlds working behind them W can see and feel only
the results on the nmaterial plane and nothing mnore. CQur
senses have a very limted scope and they can give us the
know edge of the things which can only materialise. But in
fact that  isnot _all that we are. W have another part in
oursel ves which s veiled by the external consciousness and
we call that as our soul-the spark of divinity wthin; which
is one everywhere-the true self.

As our sense give us the know edge of the externa
things by directing our consciousness outwardly, in the sane
way if we can direct our consciousness inwardly and rise
into the inner consciousness, we can know the things of the
hi gher worlds and go beyond the limtation-of our physica
sense, then only can we have the true know edge of this
world and the worlds  beyond and that practice is called
" Yoga’

The neaning of the word. 'Yoga’ is to join-join our
external consciousness with our true self.

According to Sri Aurobindo, humanity is under the sway
of dark and ignorant forces and that is the reason for human
sufferings, disease and death-all the signs of inperfection
It is clear that man has to progress towards a Light which
bri ngs know edge, power, happiness! |ove, beauty /and even
physical immortality. The Divine is the essence of 'the whole
universe and to realise and possess Hm should be the
supreme aim of human life. To acquire all the qualities of
the Divine is the final purpose of Nature' s evol ution
777
The soul progresses by gathering experience in the ordinary
life but Ait is a very long, slow and devi ous process from
birth to birth. Yoga hastens the soul’s developnment: The
progress that can be nade in any lives is made in a few
years by the help of Yoga. The Yoga of Sri Aurobindo is
called the ’'lIntegral Yoga' or the ' Supernental Yoga'. The
Yogas of the past were only of ascent to the Spirit. Sr
Aurobindo’s Yoga is both of ascent and descent. One can
realise the Divine in consciousness by the old “Yogas but
cannot establish the Divine on earth in a collective no |ess

than in an individual physical life. 1In the old Yogas the
worl d was considered either an illusion or a transitiona
phase: it had no prospect of having all the ternms of its

existence fulfilled. Sri Aurobindo on the other hand says
that the world is a real creation of the Divine and life in
it can be conpletely divinised down to the very cells of the
body. The kingdom of God on earth can be brought about in
the nost literal sense by a total transformation of
collective man. To put it in Sri Aurobindo s words:

"Here and not el sewhere the highest God head has
to be found, the soul’s divine nature devel oped out of
the inperfect physical human nature and through unity
with God and man and universe the whole large truth of
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bei ng di scovered and lived and nmade visibly wonderful.
That conpletes the long cycle of our becomng and
adnmits us to a suprene result; that is opportunity
given to the soul by the human birth and until that is
acconplished, it can not cease."
For this transformation a new power called the ’superm nd
whi ch was sealed to this earth till nowis needed, F
Shri Soli Sorabjee, for the petitioners, bas contended
that the followers of Sri Aurobindo satisfy the aforesaid
three conditions and, therefore, they constitute a religious

denom nati on. Strong reliance was pl aced on The
Conmi ssi oner, Hindu Rel i gi ous Endownent s, Madr as V.
Lakshm ndra Thirtha Swamar of Sri Shitur Mitt (supra). In
that case the followers of Rarnanuja, the fol |owers of

Madhwacharya and the followers of other religious teachers
were held to be the religious denonination. On the strength
of this case it was contended that Sri Aurobindo was also a
religious teacher and, therefore, there is no reason on
principle which conpels the conclusion that the foll owers of
Aur obi ndo who share common faith and organi sation and have a
di stinctive name do not constitute a
778
religious denomnation. A simlar viewwas taken in Nalam
Ramal i ngayya v. The Conmi ssioner of Charitable and Hi ndu
Rel i gi ous Institutions and Endowrents, Hyderabad(1l). Dealing
with the expression 'religious denom nation’, a Division
Bench of the Andhra Pradesh H gh Court relying on Sri
Lakshm ndra’s case (supra) observed as foll ows:

"To hol d t hat there exi sts a religi ous

denom nation, there nust-exist a religious sect or a

body having a common- faith and organisation and

designated by a distinctive name .~ O course, any sect

or sub. sect professing certain religious cult having a

conmon faith and common spiritual organi sation, such as

Vai shnavites, Madhvites, Saivites my be termed as

religious denomnation but L -certainly not any caste,

sub-caste or sect of Hindureligion, who worship mainly

a particular deity or god."

It was further contended that the words "religion and
"religious denomnation’ rnust not. be construed in the
narrow, restrictive and orthodox or traditional ~ sense but
must be given a broad meaning.

It may be observed that in the case of The
Conmi ssi oner, Hindu Rel i gi ous Endownent s, Madr as V.
Lakshm ndra Thirtha Swamiar of Sri  Shirur Mitt (supra)
di fferent sects and sub. sects of the H ndu religion founded
by wvarious religious teachers were called a religious
denom nation on the ground that they being part of Hi ndu
religion would al so be desi gnat ed as a reli gi ous
denom nation if the followers of H ndu religion constituted
a religious denom nation as the part mnmust bear the inpress
of the whole. This observation was in this content. The
other case taking a simlar view viz. Nalam Ranal i ngayya v.
The Commi ssi oner of Charitable and Hi ndu Rel i.gi-ous
Institutions and Endowrents, Hyderabad (supra) is al so based
on the sane ground.

For the petitioners it was further submitted that Sri
Aur obi ndo and the Mother were adverse to ’'religion’ as
"Religiosity" and "Religionism' but not lo "True Religion".
Ref erence was nmade to various witings of Sri Aurobindo and
t he Mot her:

Sri  Aurobi ndo
"In order to exceed our Nature and becone divine,
we nust first get God, for we are the | ower inperfect
term of
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Qur being. He is its higher perfect term The finite to
A becone infinite, nmust know, have and touch infinity;
the synbol being in order to beconme its own reality,
must  know, love and preceive that Reality. This
necessarily is the i nperative justification of
religion; not of a church, creed or theol ogy-for al
these things are religiosity, not religion-but that
personal and intimate religious tenper and spirit which
noves men to worship, to aspire to or to pant after his
own i dea of the suprene.

(SABCV 17, p. 54-55)

"It is true in a sense that Religion should be the
dom nant thing in life.. Wen it identifies with a creed or
cult or systemof cerenonial acts it my well becone a
retarding force There are two aspects of religion. Spiritua
Rel i gion and Reli gi onism  True Religion is spiritua
Rel i gi on, which seeks to live in spirit in what is . beyond
the intellect.. Religionismon the other hand entrenches
itself in sone narrow pietistic exaltation of the |ower
nmenbers. |t lays exclusive stress on intellectual dogmas,
forms and cerenonies .

(SABCV 15, p. 166-67)
The Mot her
"W give/ the nane of religion to any concept of
the world or the wuniverse which is presented as the
exclusive Truth in which one nust® have an absolute
faith, generally because this Truth is declared to be
the result of a revelation.

Most religions affirmthe existence of a God and
the rules to be followed to  obey him but there are sone
Codl ess religions, such as socio-political organisations
which, in the nane of an ldeal or the State, claimthe same
right to be obeyed

(MCV No. 13, p. 212-13)

"The first and principal article of t hese
established and fornmal religions runs always "Mne is
the suprene, the only truth, all others are in

fal sehood or inferior." For ~wthout this fundanenta
dogma, established religions could not have existed. If
you do not believe and. proclaimthat you
780
al one possess the one or the highest truth, you wi Il
not be able to inpress people and nmake themflock to
you.
(MCV No. 3, p. 77)
"He who has a spiritual experience and faith,
fornmulates it in the nost appropriate words. for
hinself. But if he is convinced that this expression is
the only correct and true one for this experience and
faith, he beconmes dogmatic and tends to ‘create a
religion.
(MCV No. 13. p. 22)
"l magi ne someone who, in some way or other has
heard of sonmething like the Divine or has a persona
feeling that sonething of the kind exists, and begins
to make all sorts of efforts, efforts of wll, of
discipline, efforts of concentration, all sorts of
efforts to find this Divine, to discover what he is, to
become acquainted with Hm and unite with Hm Then
this person is doing Yoga. Now if this person has noted
down all the processes he has used and constructs a
fixed system and sets up all that he has discovered is
absolute laws-for exanple he says, the Divine is like
this, to find the Divine you nust do this, make this
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particul ar gesture, take this attitude, perform this
cerenony and you nust admit that this is the truth, you

nmust say "l accept that this is the Truth and | fully
adhere to it; and your nethod is the only right one,
the only one which exists"- if all that is witten
down, organised arranged into fixed | aws and

cerenonies, it becones a religion
(MCV No. 8, p. 147)
Sri  Aurobi ndo

"You express your faith in Sri Aurobindo with
certain words, which are for you the best expression of
this faith; thisis quite all right. But if you are
convinced that these very words are the only correct
ones to express what Sri Aurobindo is, then you becone
dogrmatic and are ready to create a religion."

(Sri. Aurobindo Circle 21 No. 1965)

"That is~ why religions always blunder, always for
they . want to -standardi se the expression of an
experience and inpose it ~on_ all as an irrefutable
trut'h. The experience was
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true, conplete in-itself, convincing-for him who had
it. A The forrmulae he has nade of it is excellent-for
him but to want to inpose it on others is a gross
error which bas altogether disasterous consequences-
al ways and which always takes away, far away fromthe
Truth."

"That is  why all religions, however fine they may
be have always led men to the worst excesses. Al
crinmes, all horrors that~ have been prepetrated in the
nane of religion are anpbng the darkest spots in hunman
history."

(Bull etin No. 1968, p. 129 31)

"You see, this is what | have Ilearned : the
failure of the religions. 1t is because they were
di vided. They wanted people to be religious to the
exclusion of the other religious.. And what the new
consci ousness wants is: no nore divisions. to find the
nmeeting point."

(MCV No. 13, p. 293-94)

"There is no word so plastic and uncertain in its
meani ng as the word religion. The word is European and,
therefore, it is as well to know first what the
Europeans nean by it. |In this mtter we find them.
di vided in opinion. Sonetinmes they use.it as equival ent
to a set of beliefs, sonmetines as equivalent to
norality coupled with a belief in God, sonetimes as
equivalent to a set of pietistic actions and enotions.
Faith, works and pious observances, these are the three
recogni sed el enents of European religion..

Religion in Indiais a still nmore plastic-term and
may nean anything from the heights of Yoga to
strangling your fellowran and relieving him of the
wordly goods he may happen to be carrying with him It
woul d, therefore, take too long to enunerate everything
that can be included in Indian religion."

-Sri Aurobindo (G ossary of Ternms in Sri
Aur obi ndo’s Witings, p. 132)

Enphasi s was also laid upon the opinion of the
authoritative sources in support of the contention that the
teachings of Sri Aurobindo constitute a religion and the
Society a religious denom nation. The Encyclopaedia of
Phi | osophy (1972 ed., Vol. 1, pp.
782
208-9) observes:
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"Sri Aurobindo was an |Indian netaphysician and
founder of a new religious novenent with headquarters
at Pondichery. The religious novenent associated with
himhas increased its following in India, and has made

some converts in the Wst......... CGod nust ' descend’
into human experience. This illumnation of individua
wil | | ead to t he ener gence of a di vi ni sed
conmunity,...Aurobindo produced a synthesis between

older Indian religious ideas and the world affirmng

attitudes of Christian theism"

The Encycl opaedi a Brittanica talking about Sri
Aur obi ndo says:

"Sri Aurobi ndo devoted hinself to discover the way
by which the Universe night be nmde divine...Sr
Aur obi ndo has been acclainmed as the prophet of the
Superman, as the hierophant of the ’'new age’...... He
has called his stand point-that of a spiritual religion
of "humani ty.™"

The Dictionary of Conparative Religion (1970 ed., p. 117)
mentions:

"According to Aurobindo, there is a progressive
evolution of the divine Being through matter no higher
spiritual forms, = and the Aurobi ndo movenent is held to
represent vanguard of this evolutionary process in our
own times. Aurobindo practised and taught an ’integra
yoga' in which neditative and spiritual exercises are
integrated with physical, cultural and intellectua
pursuits."

Encycl opaedi a Anericana (1966 Vol. 12, p. 634) states:

"He (Sri  Aurobi ndo) abandoned politics to found a
religious school (1910) at Pondicherry. A practising
Yoga philosopher, he wote nunerous spiritual and
nystical works."

The Gazetteer of India, published by the Government of
India, Vol. 1, Country and People, Chapter 8, Religion, pp
413-500, Section on Sri Aurobindo, states:

"Sri Aurobindo gave new interpretations’/ of the
vedas and the Vedanta. and in his Essays on the Gta he
expoun-
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ded what he called "the integral viewof -Life". His
great A work, The Life Divine, is a summng up of his
phi | osophy of "the Descent of the Divine into Matter"
The inmportance of Sri  Aurobindo’'s misiion lies inhis
attenpt to explain the true nethods of-Yoga."
In the Newsweek (Nov. 20, 1972) the Internationa
Weekly, its 'religion’ Editor, Wodward, wites:

"The Next Religion": Some students of orienta
thought believe that Sri  Aurobindo’s spiritual vision
and discipline nmay blossominto the first newreligion
of global scope since the rise of |Islam thirteen
centuries ago .. Sri Aurobindo |eft behind a nucleus of
di sciples in Pondicherry where the Master’s work is
carried on by 1800 devotees who live in India s |argest
Ashram or spiritual comunity."

Ref erence was al so made to the opinions of the phil osophers
and professors of religion about the teachings of Sr

Aur obi ndo. Frederic Spi egel berg, in his book ' Living
Religions of the Wrld , p. 190-205, wites that in Sri
Aur obi ndo:

"W pass beyond specific religions to a synthetic
vision of the religious inpulse itself, a vision
designed to enbrace all previous and future history al
previous and future paths.

Sri Aurobindo is a man worshi pped by hundreds of




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 40 of 64
t housands and respected by mllions.. In his retreat at
Pondi cherry he is | ess the phil osopher of Hi nduismthan
the philosopher of religion in general, the voice of

that which conparative religion | eaves undisputed."
M. Robert Neil M nor, Pr of essor of Rel i gi on,
Uni versity of Kansas, wites:

"on the level of Mnd, then Aurobindo’ s system can
not be falsified. It therefore cannot be verified on
the level of Mnd. But as areligion it is atota
package. Aurobindo did not offer a religious view of
whi ch one could accept and reject parts. He offered an
integral system based wupon an integral vision. He
offered. as well, the vision itself."

(Sri Aurobindo: The Perfect and the Good, 177)
784
And, the opinions of" simlar other professors of religion
and phil osophers have been quoted to show that the teachings

of Sri Aur obi-ndo have been  treated as religion by
t heol ogi ans and by professors and by inportant news
agenci es.

The interpretations of the term ’'religion wused in
different Acts were also referred to but it is not necessary
to refer to themas we areto interpret the term’religion
and 'religious denom nation, with references to Articles 25
and 26 of the Constitution.

M. S. Rangarajan appearing for the petitioners in one
of the other wit petitions substantially adopted the
contentions raised by M. Soli ~Sorabjee  and further
suppl enented the same by raising the followng points.
According to himthe ingredients of religionare

(1) A spiritual ideal;

(2) A set of concepts or precepts on  God-Mn
rel ati onship underlying theideal:

(3) A met hodol ogy given or evolved by the founder or
followers of the religion to achieve the ideal
and

(4) A definite follow ng of persons having conmmon

faith in the precepts and concepts;
and in order to constitute a ’'religious denomination two
further ingredients are needed:

(5) The followers should have a comopn organi sati on;

(6) They should be designated and designable by a
di stinct name-This nay usually be the nane of the
founder hinsel f.

The counsel contends that the ideal in Sri Aurobindo’s
religionis a ’'Divine Life in a D vine Body" by Divinising
Man and by trans forming his mnd, vital and physical
According to Sri Aurobindo, in the beginning the whole
universe was full of all-pervading D vine consciousness. He
called the dynanic portion of the Divine as 'Supernmind’. The
Di vi ne-the Superm nd-according to him wanted to"-see its
mani festation even in matter. By a process of involution the
Divine. which is the subtlest becane grosser and grosser

gi vi ng
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rise to various planes of consciousness. This was achi eved
through , [Involution-Evolution and Divinisation of Man. The

nmet hodol ogy for achieving the ideal was the 'Integral Yoga
which only means using all the methods-Bhakthi, know edge,
work neditation, concentration, attaining perfection to
derive optimum benefits of each one of them by tota
surrender to the Divine and by becom ng the instrunent of
the Divine.

Sri Aurobi ndo has a definite following. In the
begi nning, this consisted of a few disciples. Slowy their
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nunber increased and an Ashram grew. Then there are definite
organi sati ons, Ashrans, Sri Aurobindo Society with nore than
300 centres the world over. The devotees of Sri Aurobindo
are also referred to as Aurobi ndoni ans.

There are certain other attributes which indicate that
the followers of Sri  Aurobindo constitute a religious
denom nation, for exanple, chanting of Mantras, specially
prepared by Sri Aurobindo, a particular synbol also used for
identification, place of pilgrinage 1) is the Samadhi of Sri
Aur obi ndo and the Mother, ©provision for nmeditation at the
Samadhi . Flowers are offered at the Sanmadhi by the devotees.

The uni queness of his philosophy and his teachings
according to M. Rangarajan constitute religion and the
special features in his  philosophy also make the Society a
religious denom nation. Thus, all the ingredients of
religion and religious denomination are satisfied and there
is no reason why his teachings be not taken to be religious
and the institutions viz, the Society and the Auroville be
not taken to-be a religious denom nation wthin the neaning
of Articles 25 and 26 of the Constitution.

The Solicitor-General~ for the ~Union of India and M.
F.S. Nariman, counsel for the respondents Nos. 6 to 238, on
the other hand contended that the teachings of Sri Aurobindo
do not constitute religion nor is the Society and the
Auroville a religious denom nation, and in.any case there is
no violation of Article 26 of the Constitution inasmuch as
the inpugned Act has taken over only the - managenent of
Auroville from the Society and does not interfere with the
freedom contenpl ated by Articles 25 and 26 of the
Constitution. . H

Ref erence was made to rule 9 of the Rules and
Regul ati ons of
786
Sri Aurobindo Society, which deals with nenbership of the
Soci ety and provides:

"9. Any person or . institution or organisation
either in India or abroad who subscribes to /the ains
and objects of the Society, and whose application for
menber ship is approved by the executive  Conmittee,
will be nmenber of the Society. The nenbership is open
to people everywhere w thout any distinction _of
nationality, religion, caste, creed or sex."

The only condition for nmenbership is that the person seeking
the nmenbership of the Society nmust subscribe to the ains and
objects of the Society. It was further urged that what is
uni versal cannot be a religious denom nation. In-order to
constitute a separate denom nation, there nust be sonething
di stinct from another. A denom nation, argues the counsel
is one which is different fromthe other and if the Society
was a religious denomination, then the person  seeking
adnmission to the institution would |ose his " previous
religion He cannot be a nmenber of two religions at one and
the sanme time. But this is not the position in becomng a
menber  of the society and Auroville. A religious
denom nation nust necessarily be a new and one new
net hodol ogy nmust be provided for a religion. Substantially,
the view taken by Sri Aurobindo remains a part of the H ndu
phi | osophy. There my be certain innovations in his
phi | osophy but that would not make it a religion on that
account .

In support of his contention the Solicitor-Gerera
placed reliance on Hiralal Mallick v. State of Bihar(l).
Dealing with meditation this Court observed:

"Moddern scientific studies have validated ancient
vedi c i nsights a bequeat hi ng to manki nd new
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for
Sri

nedi tational, yogic and other therapeutics, at once
secular, enpirically tested and transreligious. The
psychol ogi cal , physi ol ogi cal and soci ol ogi ca
experinments conducted on the effects of Transcendenta
Meditation (TM for short) have proved that this
science of «creative intelligence, in its neditationa
applications, tranquilizes the tense inside, helps neet
stress

(1) [19781] SCR 301.

wi t hout di stress, over come inactivities and
instabilities and A by holistic healing nornalises the
fevered and fatigued nman. Rehabilitation of psychiatric

patients, restoration of juvenile of f enders,
augrment ati on of noral - tone and tenper and, nore
i mportantly, ~inprovement of soci al behavi our of

prisoners are ampng the proven finding recorded by
researchers. Extensive studies of TMin nmany prisons in
the U.S. A, Canada, Gernany and other countries are
reported to have yi el ded results of i mproved
creativity, higher responsibility and better behavi our

Indeed, a fewtrial courts in the United States have
actually prescribed TM as a recipe for rehabilitation

As Dr. MP. Pali, Principal of the Kasturba Medica

Col | ege, Mangal ore, has put down:

"Meditation is a science and this should be |earnt
under gui dance and cannot be just picked up from books.
nj ective studies on the effects of neditation on human
body and mind is a nobdern- observation and. has been
studied by various investigation at MEERU-Maharish
Eur opean Research University. Its-tranquilizing effect
on body and mind, ultimately leading to the greater
goal of Cosm c Consci ousness - or universal awareness,
has been studied by using over ~a hundred paraneters.
Transcendental Meditation practised for IS mnutes in
the norning and evening every day brings about a host
of beneficial effects.

To nane only a few

1. Body and mind get into a state of deep relaxation
2. B.M R drops, |oss oxygen is consuned. F
3. E.E.G shows brain wave coherence wth ’"alpha

wave preponderance.
Automatic stability increases. G
Normal i sation of high bl ood pressure.
Reduced use of al cohol and tobacco.
Reduced stress, hence decreased plasma cortiso
and bl ood | actate. H
8. Sl owi ng of the heart etc."

No ok

This Court dealing with punishment in a crinminal case

G asuddin v. A. P. State(l ) again observed:

"There is a spiritual dinension to the first page
of our Constitution which projects into penology.
I ndian courts may draw inspiration from Patanjali sutra
even as they derive punitive patterns fromthe Pena
Code (nost of Indian neditational therapy is based on
the sutras of Patanjali).
on the strength of these authorities it is contended

the Union of India that the integral yoga propounded by
Aurobindo is only a science and not a religion
The Society itself treated Auroville not as a religious

institution. Auroville is a township which was conceived,
pl anned and devel oped as a centre of international culture

for

the pronotion of the ideals which are central to the
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United Nat i ons Educat i onal Scientific and Cul tura

organi sation (UNESCO). These ideals have been expl ai ned and
procl ai med extensively in the witings of Sri Aurobindo and
the Mother. In the year 1966, Sri Aurobindo Society, devoted
as it was to the teachings of Sri Aurobindo and gui ded by
the Mother, proposed this cultural township to UNESCO for
the commenoration of the 20th anniversary of the UNESCO. The
Union of India took up the matter with UNESCO and it did so
on the explicit understanding that Auroville as proposed was
in full consonance and conformity wth India s highest
i deal s and aspirations and that would help Auroville pronote
the ains and objects of UNESCO Accordingly, at the
Fourteenth Session of the General Conference of the UNESCO
held in Paris in 1966, a resolution was passed noting that
the proposal made by ~Sri “Aurobindo Society to set up
Auroville as a cultural —township where people of the

different countries wll live ~together in harnmony in one
conmunity and engagein cultural, educational, scientific
and other / pursuits-and that the township wll represent

cultures of the world not only intellectually but also
presenting different schools of architecture, paintings,
soul pture, nusic etc. as a part of living, bringing together
the val ues and ideals of civilisations and cultures,
commended the project tothose interested in UNESCO s ideal s
as the pr oj ect woul d contribute to i nternationa
under st andi ng and pronotion of peace.

(1) [1978] 1 SCR 153 @ 164.
789

The said resolution of the UNESCO was followed by two
ot her resolutions-one at the 15th Session 1in-1968 and the
other at the 16th Session in 1970. In the second resol ution
the UNESCO had noted that the Society had taken steps to
establish Auroville as an international cultural township
which would fulfil the ideas of the UNESCO The UNESCO
invited the menber States and nongovernnental organisations
to participate in the developnent of Auroville as an
international cultural township designed to bring together
the values of different cultures and civilisations in
har moni ous environnent. The foundation stone of Auroville
was |aid on 28 February 1968 with the participation of youth
or many nations, representing the com ng together of  al
Nations in a spirit of human wunity. The UNESCO concei ved
Auroville township as an instrunent of education, pronoting
mutual respect and understanding between people in keeping
with the spirit of Universal Declaration of Human Ri-ghts and
Uni versal Declaration of Principles of I nt'ernati ona
Cul tural Cooperation.

The Governnent of India took active part in making the
1 UNESCO interested in the project and take decision as
aforesaid for the devel opnent of Auroville as an
international cultural township with the participation of
countries who are nmenbers of the UNESCO

Sri Aurobindo Society had brought the proposal  of
Auroville to the Governnent of India and explained that
Auroville was to be an international cultural township. This
fact is evident fromthe brochure subnitted by Sri Aurobi ndo
Society to the Governnment of |ndia.

The Charter of Auroville given by the Mther also
indicates that it is not a religious institution, as is
evident fromthe followi ng: F

"1, Auroville belongs to nobody in particular
Auroville belongs to hunanity as a whole. But to
live in Auroville one nmust be the willing servitor

of the Divine's consciousness. G
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2. Auroville wll be the place of an unending
education, of constant progress, and a youth-that
never ages.

3. Auroville wants to be the bridge between the past
and the future. Taki ng advant age of al
di scoveries from w thout and from wthin,
Auroville wll boldly spring towards future
real i sations.
790
4. Auroville wll be the site of material and
spiritual research for a |iving enbodi nent of an

actual human unity.
On the own admission of the General Secretary of Sr
Aur obi ndo Soci ety, Pondicherry, Auroville was to be a synbol

of international cooperation, an effort to pronot e
i nternational under standing by bringing together in close
j uxtaposition t he val ues and i deal s of di fferent
civilisations and cultures. ' The cultures of different
regions of the earth wll be represented in Auroville in
such a. 'way as to be accessible to all not nerely

intellectuallyin ideas, theories, principles and | anguages,
but also in habits and custons; art in all forns-paintings,
scul pture, nusic, architecture, decor, dance; as well as
physical ly through natural scenery, dress, games, sports and
diet. It wll be /a representation in a concrete and Jiving
manner; it wll have a museum an art gallery, a library of
books, recorded nusic etc. It will also have other objects
which will expressits intellectual, scientific and artistic
geni ous, spiritual tendencies and national characteristics.
VWhile participating in UNESCO neeting "Design for
Integrated Living Programme in Auroville" was presented and
that also goes a long way to show that it was only a
cultural township and not a religious institution
Nunerous utterings by Sri Aurobindo or the Mther
unm st akably show that the Ashram or Society or Auroville is
not a religious institution. In Sri Aurobindo’s own words
(The Teaching and the Ashram of Sri Aurobindo, 1934, p. 6):
"The Ashram is not a religious association Those
who are here conme fromall religions and sonme are of no
religion. There is no creed or set of dogmas, no
governing religious body; there are only the teachings
of Sri Aurobindo and certain psychological practices of
concentration and neditation, etc., for the enlarging
of the consciousness, receptivity to the Truth, mastery
over the desires, the discovery of the divine self and
consci ousness concealed within each ‘hunan being, a
hi gher evolution of the nature.”
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Sri Aurobindo hinself said(1):
"I may say that it is far from ny purpose to
propagate any religion, new or old."
Sri Aurobi ndo says again(2):
"W are not a party or a church or religion,"
Sri Aurobi ndo exposes(3):
"Churches and creeds have, for exanple, stood
violently in the way of philosophy and science, burned a
G ordano Bruno, inprisoned a Galileo, and so generally
m sconducted thenselves in this matter that phil osophy and
sci ence had a self-defence to turn wupon Religion and rend
her to pieces in order to get a free field for their
| egi ti mat e devel opnent. "
The Mot her said on 19.3.1973:
"Here we do not have religion."
Sri Aurobi ndo says again(4):
"Yogi ¢ met hods have some thing of the sane
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relation to the customary psychol ogi cal worki ngs of nan
as has to scientific handling of the natural force of
electricity or of steam to the normal operations of
steam and of electricity. And the, too are formed upon
a know edge devel oped and confirmed by regul ar
experi ment, a practi cal anal ysi s and const ant
results.... Al nethods grouped under the common nane of
Yoga are special psychol ogical processes founded on a
fixed truth of nature and devel oping, out of norna
functions, powers and results which were always | atent
but which her ordinary novenents do not easily or do
not often manifest."
792
It is pertinent to quote Mdther’'s answer to a question(l):
"Q Sweet Mdther, what is the difference between
Yoga and religion;
Mot her’ s Ans: ~Ah! My child.. It is as though you
wer e asking me the difference between a dog and a cat."
There can be no better proof than what Sri Aurobindo
and the ‘Mother thenselves thought of their teachings and
their institutions to find out whether the teachings of Sri
Aurobindo and his Integral Yoga constitute a religion or a
phi | osophy. The above utterings fromtime to tinme by Sri
Aur obi ndo and the Mother hardly | eave " any doubt about the
nature of the institution. It was on the basis that it was
not a religions institution that the Society collected funds
fromthe Central Governnent and the  Governnents of States
and from abroad and the ot her non-governmental agenci es,

M. F.S. Narinman appearing  for respondents Nos. 6 to
238 adopted the argunents advanced by the Solicitor Genera
M. K. Parasaran, and supplenmented the sane. He submtted
that the Society was regi stered under ~the Societies
Regi stration Act, 1860 and a purely religious society could
not have been registered under the Societies Registration
Act. Section 20 of the Societies Registration Act provides
what kind of Societies can be registered under the Act. It
does not talk of religious institutions. O course, it
includes a society with charitable purposes. Section 2 of
the Charitable Endownents Act, however, excludes charity as
areligious purpose. It was further contended that the
nature of the institution can be judged by the Menorandum of
Associ ation. The Menorandum of Associ ation does not talk of
any religion. The purpose of the Society was to make known
to the nmenbers and the people in general the ains and ideals
of Sri  Aurobindo and the Mther; their systemof Integra
Yoga and to work for its fulfillment in all possible ways;
to train selected students and teachers fromall over the

world in the Integral System of Education, i.e.,. the
spiritual, psychic, nmental, vital and physical; to help in
cash or in kind by why of donations etc.; to organise,

encourage, pronote and assist in the study, research, and
pursuit of science literature and fine arts etc. Nowhere it
tal ks of propagating religion. This is the surest
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index to know whether the Auroville or the Society was a
religious Ainstitution.

It was further contended that a religi ous denom nation
must be professed by that body but fromthe very begi nning
the Society has eschewed the word ’'religion” in its
constitution. The Society professed to be a scientific
research organisation to the donors and got incone-tax
exenption on the footing that it was not a religious
institution. The Society has clained exenption fromincone-
tax under s. 80 for the donors and under s. 35 for itself on
that ground. Ashram Trust was different from Auroville
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Ashram  The Ashram Trust also applied for incone-tax
exenption and got it on that very ground. So al so Aurobi ndo
Society clained exenption on the footing that it was not a
religious institution and got it. They professed to the
CGovernment also that they were not a religious institution
intheir application for financial assistance under tho
Central Schene of Assi st ance to vol untary Hi ndu
or gani sati ons.

On the basis of the materials placed before us viz.,
the Memorandum of Association of the Society, the severa
applications made by the Society claimng exenption under s.
35 and s. 80 of the Income-tax Act, the repeated utterings
of Sri  Aurobindo and the Mdther that the Society and
Auroville were not religious institutions and host of other
documents there is no room for doubt that neither the
Society nor Auroville constitute a religious denomn nation
and the teachings-of Sri Aurobindo only represented his
phi | osophy and not a religion

Even assumi ng but not holding that the Society or the
Auroville were a religious denomnation, the inpugned
enactment - is not hit by Article 25 or 26 of the
Constitution. The inpugned enactnent does not «curtail the
freedom of conscience and the right freely to profess
practise and propagate religion. Therefore, there is no
guestion of the enactnent being hit by Article 25.

Article 26 as stated earlier confers freedomto the
rel i gi ous denomi nation

(a) to establish and maintain i nstitutions for

rel i gi ous ‘and charitable purposes;

(b) to manage its own affairs in matters of religion

(c) to own and acquire novabl e and imovabl e property;

and
794
(d) to administer such property .in accordance wth
I aw.
The i mpugned enact ment does not stand in the way of the
Society establishing and nmaintaining institutions for

religious and charitable purposes. It also does not stand in
the way of the Society to manage its affairs in matters of
religion. It has only taken over the managenent ~of the
Auroville by the Society in respect of the secular matters.
The position before the present Constitution came into force
was that the State did not interfere in matters of religion
inits doctrinal and ritualistic aspects treating it as a
private purpose, but it did exercise control” over the
admi ni stration of property endowed for rel i gi ous
institutions (dedicated to the public) treating it as a
public purpose, and this position has not changed even under
the present Constitution. (1)

The scope and extent of the rights conferred by
Articles 25 and 26 of the Constitution are now well-settled
by the decision of this Court.

To start wth, in The Comm ssioner, Hi ndu Religions
Endownents Madras v. Sri Lakshm ndra Thirtha Swam ar of Sri
Shirur Mutt(2) dealing with various aspects of Article 26 of
the Constitution this Court observed as follows:

"The other thing that remains to be considered in
regard to article 26 is, what is the scope of clause
tb) of the article which speaks of managenent of its
own affairs in matters of religion ? "The |anguage
undoubt edly suggests that there could be other affairs
of a religious denonm nation or a section thereof which
are not mtters of religion and to which the guarantee
given by this clause would not apply............

It will be seen that besides the right to manage
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its own affairs in matters of religion, which is given
by clause (b), the next two clauses of article 26
guarantee to a religious denomnation the right to
acquire and own property and to administer such
property in accordance with law. The adm nistration of
its property by a religious denom nation has thus been
pl aced on a different footing
795
fromthe right to manage its own affairs in matters of
A religion. The latter is a fundamental right which no
| egi sl ature can take away, whereas the former can be
regul ated by laws which the legislature can validly
impose. It is clear, therefore, that questions nerely
relating to administration of properties belonging to a
religious group or institution are not matters of
religion to which clause (b) of the article applies
..... freedom of religion in our Constitution is not
confined to religious beliefs only; it extends to
religious practices as well subject to the restrictions
which the Constitutionitself has laid down. Under
article 26(b), therefore, a religious denom nation or
organi sati on enjoys conplete autonony in the natter of
deciding as to what rites and cerenpnies are essentia
according to the tenets of the religion they hold and
no outside authority has any jurisdiction to interfere
with their decision in such matters. = O course, the
scal e of expenses to be incurred in connection wth
these religious' observations wuld be a matter of
adm ni stration of property belonging to the religious
denom nation and can be control | ed by secul ar
authorities in accordance with any law laid down by a
conpetent |egislature; for it could not " be the
injunction of any religion to destroy The institution
and its endowrents by incurring wasteful expenditure on
rites and cerenonies. It should be noticed, however,
that under article 26(b) it isthe fundamental right of
a religious denomnation or its representative to
adm nister its properties in. accordance with |aw, and
the [|aw, therefore, nust |l eave the ri ght of
adnministration to the religious denomnation itself
subject to such restrictions and regulations as it
m ght choose to inpose. A law which takes away the
right of administration from the hands of a religious
denom nation altogether and vests it in any other
authority would amount to a violation of  the right
guar ant eed under clause (d) of Article 26." G
The sane principle was reiterated by this Court in The
Durgah Commttee, Ajnmer and Anr. v. Syed Hussain Ali and
ors. ().
In Tilkyat Shri CGovindlaljl Mharaj v. The State of
Raj asthan and ors.(2) it was held that the right to nanage
the properties of
796
atenple was a purely secular nmatter and could not  be
regarded as a religious practice under Art. 25(1) or as
amounting to affairs in matters of religion under Art. 26(b)
consequently, the Nathdwara Tenmple Act in so far as it
provided for the managenent of the properties of the
Nat hdwara Tenple under the provisions of the Act did not
contravane Arts. 25(1) and 26(b) of the Constitution
In Sastri Yagnapurushadji and Ors. v. Mil das Bhudardas
Vai shya and Anr.(l) the appellants who were the foll owers of
the Swami narayan sect and known as satsangis, filed a
representative suit for a declaration that the relevant
provi sions of the Bonbay Harijan Tenple Entry Act, 1947 (as
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amended by Act 77 of 1948) did a not apply to their tenples
because, the religion of the Swam narayan sect was distinct
and different fromH ndu religion and because, the rel evant
provisions of the Act were ultra vires. Dealing wth the
guestion this Court observed as wll appear from the
headnot e:

"The Indian m nd has consistently through the ages
been exercised over the problem of the nature of
godhead, the problemthat faces the spirit at the end
of life, and the interrelation between the individua
and the universal soul. According to Hindu religion the
ultimate goal of humanity is release and freedom from
the unceasing cycle of births and rebirths and a state
of absorption and assimlation of the individual sou
with the infinites. On. the neans to attain this and
there is a great divergence of views; some enphasise
the inportance of Gyana, while others extol the virtue
of "Bhakti _or devotion, yet others insist wupon the
par amount i nportance of the performance of duties with
a heart full of devotion and in mnd inspired by
knowl edge, Naturally it was realised by Hi ndu religion
fromthe very beginning of its career that truth was
many-si ded and -different views contained different
aspects of truth which no one could fully express. This
know edge inevitably bread a spirit of tolerance and
wi |l Iingness to understand and appreci ate the opponent’s
poi nt of view Because of this broad sweep of H ndu
phi | osophi ¢ concept under H ndu phil osophy, there is no
scope for ex communicating any notion or principle as
hertical and rejecting it ~as such. The devel opment of
Hindu religion .11 and phil osophy shows that fromtine
to tine saints and
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religious reforners attenpted to renove from H ndu A thought
and practices, elenments of corruption and superstition, and
revol ted against the dom nance of rituals and the power of
the priestly class with which it (came to be associ ated, and
that led to the formation of different sects: In the
teaching of these saints and religious reformers is
noti ceable a certain anbunt of divergance in their respec-
tive views; but underneath that divergence lie certain broad
concepts which can be treated as basic and there is a kind
of subtle indescribable unity which keeps themw thin the
sweep of broad and progressive Hndu religion. The first
anmong these basic concepts is the acceptance of the Vedas as
the highest authority in religious and philosophic matters.
This concept necessarily inplies that all the systens claim
to have drawn their principles from a comon reservoir of
thought enshrined in the Vedas. Unlike other religions in
the world, the Hndu religion does not <claim any one

prophet; it does not worship any one God; it “does not
subscribe to any one dogma, it does not believe in any one
phi | osophic concept; it does not follow any one set of
religious rites of performances; in fact, it does not
satisfy the traditional features of a religion or creed. It
is a way of life and nothing nore. The Constitution makers

were fully consci ous of the broad and conprehensive
character of Hindu religion; and while guaranteeing the
fundanmental right to freedomof religion nade it clear that

reference to H ndus shall be construed as including a
reference to persons professing the Sikh, Jaila or Budhi st
religion.

Phi | osophically, Swaminarayan was a follower of
Ramanuj a and the essence of his teachings is acceptance of
the Vedas with reverance, recognition of the fact that the
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path of Bhakti or devotion |eads to Mksha, insistence or
devotion to Lord Krishna and a determnation to renove
corrupt practices and restore Hndu religion to its origina
glory and purity. This shows unanbi guously and unequi vocal ly
that Swam narayan was a Hi ndu saint. Further, the facts that
initiation is necessary to beconme a Satsangi, that persons
of other religions could join the sect by initiation without
any process of proselytising on such occasions, and that

Swamni narayan hi nsel f is treated as a CGod, are not
inconsistent with the basic Hindu religious and phil osophic
theory."

798

In D gyadarsan Rajendra Randassji Varu v. State of
Andf hra Pradesh and Anr.(1)dealing wth Articles 25 and 26
of the Constitution this Court on the facts and
ci rcunst ances of the case held:
"It has nowhere been establ i shed that t he
petitioner has been prohibited or debarred from
prof essing practising and propagating his religion. A
good deal rmaterial has  been placed on the record to
show that the entire math is ~being guarded by police
constables but that does not mean that the petitioner
cannot be allowed to enter the math premses and
exerci se the fundanmental right conferred by Art. 25(1)
of the Constitution As regards the contravention of
clause (b) and (d) of Art. 26 there is nothing in ss.
46 and 47 which enpowers the Comnissioner to interfere
with the autonony of the religious denonination in the
matter of deciding as to what rites and cerempnies are
essential according to the tenets of the religion the
denom nation professes or practises nor has it been
shown that any such order has been made by the
Comm ssioner or that the Assistant Conm ssioner who has
been put in charge of the day-to-day affairs is
interfering in such matters:™
On these observations the inmpugned Act in that case was
uphel d by the Court.
In 1. Krishnan v. GD M Conmittee(2) a full Bench of
the Kerala High Court dealing with Arts. 25 and 26 observed:
"...the real purpose and intendnent of Articles 25
and 26 is to guarantee especially to the religious
mnorities in this country the freedom to profess,
practise and propagate their Religion, to establish and
maintain institutions for religious and charitable
purposes, to manage its own affairs. in mtters of
religion, to own and acquire propertiesand to
adm ni ster such properties in accordance with [|aw
subject only to the limtations and restrictions
indicated in those Articles. No doubt, the freedom
guaranteed by these two Articles applied not nerely to
religious mnorities but to all persons (Article 25)
and al
799
religious denom nations or sections thereof (Article
26). A But, in interpreting the scope and content of
the guarantee contained in the two Articles the Court
will always have to keep in mnd the real purpose
underlying the incorporation of these provisions in the
fundanmental rights chapter. Wen a challenge is raised
before a court against the validity or any statute as
contravening the fundamental rights guaranteed under
Article 25 and 26 it is fromthe above perspective that
tho court wll approach the question and the tests to
be applied for adjudging the validity of the statutes
will be the same irrespective of whether the person or
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denom nati on conpl ai ning about the infringenment of the

sai d fundanental right belongs to a religious mnority

or not."

In Ranmali ngayya v. The Commi ssioner of Charitable and
H ndu Religious Institutions & Endowrents(l) dealing wth
"religious denom nation’ the Andhra Pradesh H gh Court hel d:

"Thus it is the distinct common faith and comon
spiritual organisation and the belief in a particular
religious teacher of philosophy on which the religious
denomination is founded or based, that is the essence

of the matter, but not any caste, or sub-caste or a

particular deity worship by a particular caste or

conmunity. "

In United States v. Danial Andrew Seegar(2) the U.S.
Supreme Court had to construe the provisions of s. 6(j) of
the Universal Mlitary Training and Service Act of 1948
which, as a prerequisite of- exenpting a conscientious
objector from mlitary service, requires |? his belief in a
relation to a Suprene Being involving duties superior to
those ari'sing fromany human rel ation. Defendant’s claimto
exenption-as —conscientious objector - was denied after he,
professing religious belief and faith and not di savow ng,
al t hough not clearly denonstrating any belief in a relation
to a Suprene Being, stated that "the cosmic order does,
per haps, suggest a creative intelligence" and decried the

trenendous “spiritual" price man nmust - pay for his
willingness to destroy human |ife. The expression ’Supremne
Bei ng’ was |iberal lly construed.
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The Court dealing with the idea of God quoted from
various religious teachers thus:

"The conmunity of all peoplesis one. One is their
origin for God made the entire hunan race |live on al
the face of the earth. One, too, istheir ultimte end,
God. Men expect from the various religions answers to
the riddles of the human condition: Wat is man ? Wat
is the neaning and purpose of our lives 1 Wat is the
noral good and what is sin ? Wiat are death, judgnent,
and retribution after death ?

Ever since prinordial days, nunerous peoples have
had a certain perception of that hidden power which
hovers over the course of things and over the events
that make wup the Ilives of man; some have even cone to
know of a Supreme Being and Father. Religions in an
advanced culture have been able to wuse nore refined
concepts and a nore developed I|anguage in their
struggle for an answer to man’s religious questions

The proper question to ask, therefore, is not the
futile one. Do you believe in God ? But rather, Wat
ki nd of God do you believe in ?

I nstead of positing a personal God, whose
exi stence man can neither prove nor disprove, the
ethical concept is founded on human experience. It is
ant hropocentric, not theocentric. Religion, for all the
various definitions that have been given of it, nust
surely mean the devotion of nan to the highest idea
that he can conceive. And that ideal is a conmunity of
spirits in which the latent noral potentialities of nmen
shal | have been elicited by their reciprocal endeavours
to cultivate the best in their fellow nmen. Wat
ultimate reality is we do not know, but we have the
faith that it expresses itself in the human world as
the power which inspires in nmen noral purpose.”

On an analysis of the aforesaid cases it is evident
that even assuming that the Society or Auroville was a
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religious denom nation, clause (b) of Art. 26 guarantees to
areligious denomnation a right to nanage its own affairs
in mtters of religion. It will be seen that besides the
right to manage its own affairs in matters of
801
religion, which is given by clause (b), the next two cl auses
of Art. 26 A guarantee to a religious denomi nation the right
to acquire and own property and to admi nister such property
in accordance with law. The administration of its property
by a religious denomi nation has thus been placed on a
different footing fromthe right to nanage its own affairs
in matters of religion. The latter is a fundamental right
which no legislature can  take away, whereas the forner can
be regulated by laws which the legislature can validly
inmpose. It is clear, therefore, that questions nerely
relating to a religious group or institution are not matters
of religion to which clause (b) of the article applies. The
i mpugned Act had not - taken away the right of management in
matters of religion of a religious denomnation, if the
Society or ~Auroville is a religious denomnation at all
rather it _has taken away the right of managenent of the
property of Auroville.
Thus the inpugned Act neither violates Article 25, nor
Article 26 of the Constitution
The i npugned Act was al so feebly sought to be
chal | enged as violating Arts. 29 and 30 of the Constitution
W are at a |oss to understand how these two articles have
any bearing on the 'inpugned Act. These two articles confer
four distinct rights:
(i) Right of any section of citizensto conserve its
own | anguage, script or culture (Art. 29(1)).

(ii) Right of all religious or linguistic mnorities to
establish and administer educational institutions
of their choice (Art. 30(1)).

(iii) R ght of an educational institution not to be dis

crimnated against in matter of state aid on the
ground that it is wunder the nanagenent of a
mnority (Art. 30(2)).

(iv) Right of a citizen not to be denied adnmission into
a state mamintained or state aided educationa
institution on grounds only  of religion, race,
caste, |anguage (Art. 29(2)).

The i mpugned Act does not seek to curtail the rights of
any section of citizens to conserve its own | anguage, script
or culture
802
conferred by Art. 29. In order to claimthe benefit of Art.
30(1) the conmmunity nust show (a) that it is a religious or
linguistic mnority, (b) t hat the institution was
established by it. Wthout satisfying these two conditions
it cannot claimthe guaranteed rights to administer-it.

In re The Kerala Education Bill(l) Article 30(1) of the
Constitution which deals with the right of mnorities to
establish and adm nister education institutions, canme for
consi deration. The Kerala Educational Bill, 1957, which had
been passed by the Kerala Legislative Assenbly was reserved
by the Governor for consideration by the President.

The contention of the State of Kerala was that the
mnority communities rmay exercise their fundanental right
under Article 30(1) by establishing educational institutions
of their choice wherever they like and adm nister the sane
intheir own way and need not seek recognition from the
Covernment, but that if the mnority communities desire to
have state recognition they nmust submt to the terns
i nposed, as conditions precedent to recognition, on every
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educational institution. The <claim of the educationa

institutions of the mnority conmmunities, on the other hand

was that their fundanmental right wunder Art. 30(1) is

absolute and could not be subjected to any restriction

what ever. This Court, however, did not accept the extrene

vi ews propounded by the parties on either side but tried to
reconcile the two. It observed:

Article 29(]) gives protection to any section of

citizens residing in the territory of |India having a

di stinct |anguage, P script or culture of its own right

to conserve the sane the distinct |anguages, script or

culture of a mnority community can best be conserved

by and through educational institutions, for it is by

education that their culture can be inculcated into the

i mpressionable mind of the children of their comunity.

It is t hrough™ educati onal institutions that the

| anguage and ~script of the mnority community can be

preserved, inproved and strengthened. It is, therefore,

that 'Art.” 30(I) confers on all mnorities, whether
based on religion or language, the right to establish
and —adnini ster educational institutions of their
choi ce.

803

The minorities, quite understandably, regard it as A

essential that the education of their children should

be in accordance with the teachings of their religion

and they hold, quite honestly, that such an education
cannot be obtained in ordinary school s designed for al

the nmenbers of the public-but can only be secured in
school s conducted under the influence and gui dance of
people well versed in the tenets of their religion and
inthe traditions of their <culture. The ninorities
evidently desire that education should be inparted to
the children of their community .~ in an atnosphere
congenial to the growth of ~their culture. our

Constitution makers recognised the wvalidity of their

claimand to allay their fears conferred on'themthe

fundanental rights referred to above. But the
conservation of the distinct  |anguages, = script or
culture is not the only object of choice of the
mnority communities. They al so desire that schol ars of
their educational institutions should go out in-the
world well and sufficiently equi pped wi th t he
qualifications necessary for a useful career in life.

But according to the Educati on Code now in operation to

which it is permissible to refer for ascertaining the

ef fect of the inmpugned provisions on existing state of
affairs, the scholars of unrecognised schools are not
permtted to avail thenselves of the opportunities for
hi gher education in the University and are not eligible
for entering the public services. Wthout recognition

therefore, the educational institutions established or
to be established by the mnority conmmunities cannot
fulfill the real objects of their choice and-the rights
under Art. 30(1) cannot be effectively exercised. The
right to establish educational institutions of their
choice nust, therefore, nmean the right to establish
real institutions which wll effectively serve the
needs of their comunity and the scholars who resort to
their educational institutions.”

In Rev. Sidhai bhai Sabhai and Ors. v. State of Bonbay
and Anr.(l) dealing with article 30(l1) of the Constitution
this Court held:

"The right established by Art. 30(1) is a
fundanmental right declared in ternms absolute. Unlike
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t he fundanent a
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freedom guaranteed by Art. 19, it is not subject to
reasonabl e restrictions. It is intended to be a rea
right for the protection of the mnorities in the
matter of setting up of educational institutions of

their own choice. The right is intended to be effective
and is not to be whittled down by so-called regul ative
neasures conceived in the interest not of the nmnority
educational institutions, but of the public or the
nati on as a whole. If every order which while
mai ntai ning the formal character of a mnority
institution destroys  the power of admnistration is
held justifiable because it is in the public or
nati onal interest,  though not inits interest as an
educational institution,  the right guaranteed by Art.

30(1) will be but “a "teasing illusion", a prom se of
unreality. Regulations which may |awfully be inposed
either by | egislative or executive action as a

condition of  receiving grant or of recognition nust be
directed to nmeking the institution while retaining its
character as a mnority institution effective an
educational institution. Such regulation nust satisfy a
dual test-the test of reasonabl eness, and the test that
it is regulative of the educational character of the
institution and / is conducive to making the institution
an effective | vehicle of education for the minority
comunity or other persons who resort to it."

In State of ~ Kerala v. ~ Mdther Provincial(l) the
provisions of the Kerala University Act, 1969 which was
passed to reorgani se the University of Kerala with a viewto
establishing a teaching, residential and affiliating
University for the southern districts of the State of
Kerala, were challenged. Sone of the provisions effected
private colleges, particularly those founded by mnority
conmunities in the State. Their constitutional validity was
chal | enged by sone nenbers of those comunities on various
grounds in wit petitions filed in the High Court. This
Court hel d:

"The minority institutions cannot he allowed to
fall below the standards of excellence expected  of
educational institutions, or under the guise of
excl usive right of managenent, to decline to follow the
general pattern. Wile the nmanagenent nust be left to
them they nmay be compelled to keep in  step wth
ot hers. "
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On an analysis of the two articles, Art. 29 and Art. 30
and the three cases referred to above, it is evident that
the i npugned Act does not seek to curtail the right of any
section of «citizens to conserve its own | anguage, “script or
culture conferred by Art. 29. The benefit of Art. 30(I) can
be claimed by the comunity only on proving that it is a
religious or linguistic minority and that the institution
was established by it. |In the viewthat we have taken that
Auroville or the Society is not a religious denom nation
Articles 29 and 30 would not be attracted and, therefore,
the i npugned Act cannot be held to be violative of Articles
29 and 30 of the Constitution.

This leads us to the third ground, nanely, the inpugned
Act being violative of Article 14 of the Constitution
i nasmuch as Sri Aurobindo Society has been singled out for
hostile treatment, and the legislation is against this
particular institution. In order to appreciate this argunent
it would be necessary to refer to the circunmstances which
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led to the passing of the inmpugned Act.

Sri Aurobindo Society is a society registered under the
West Bengal Societies Registration Act, 1961. The nmain
objective of the Society is inter alia to make known to the
menber. and people in general the ains and ideals of Sr
Aur obi ndo and the Mdther; their system of Integral Yoga and
to work for its fulfillment in all possible ways and for the
adoption of a spiritualised society as envisaged by Sr
Aur obi ndo. The Society was engaged right fromits inception
in collecting funds for the pronotion of works of Sri
Aur bi ndo and the Mdther. The Society contributes funds to
Sri Aurobi ndo Ashram and its international Centre of
Education, Auroville. As the work of the Society began to
grow it needed | arger and larger funds for the sustenance of
its own activities. In _due course the Soci ety opened severa
centres all over India, particularly at Calcutta, Bomnbay,
New Del hi and Madras. It-has centres also in U S A, Zurich
Osaka and Nairobi. Sri Aurobindo Society has two registered
offices, one at Calcutta and another at Pondicherry. In
order to facilitate the work of Sri Aurobindo Society to
collect funds, on a representation nmade by the Society the
I ncome-tax Department of the Government of India gave
exenption to the Society from incone-tax under section
35(1)(iii) of the I'ncome Tax Act. Income-tax exenption was
claimed by the Society on the ground that it is engaged in
educational, cultural’ and scientific activities and socia

sciences research. It was on this _understanding that the
exenption frominconme-tax was granted to the
806

Society and it is through this exenption that the Society,
had col |l ected a huge anount fromthe public.

For the first few years the developrment of Auroville
showed a renmarkabl e progress and devel opnent and things were
growing at a rapid pace. A nunber of Indians and foreigners
settled down in Auroville and devoted thensel ves to various
activities of planning, designing, agriculture, education
construction and other works such as those of hand-nmade
paper and other crafts and industries. A renmarkable harnony
anong nmenbers of Auroville was visible and this gave a
promi se to the Government of India of an early fulfillnent
of the ideals for which Auroville was established and
encouraged by UNESCO and other international organi sations
of the world.

After the passing away of the Mther in 1973, however,
the situation changed and t he CGover nment recei ved
information that the affairs of the Society were not being
properly managed, that there was ni smanagenent of the funds
of the Society and diversion of the funds meant. for
Auroville to other purposes.

The accounts of Sri Aurobindo Society were audited upto
the year ending 31st Decenber, 1974. For the years 1960 to
1971 the E, audit was conducted by late Sri Satinath
Chat t opadhyaya, Chartered Accountant and for the years 1972
to 1974 by Sri T. R Thulsiram Chartered Accountant and
Internal Auditor of the Society. The |etter addressed by him
to the President, Sri Aurobindo Society dated May 26, 1976
relating to the affairs of Bharat N was as on 31st March
1976 is revealing one and the rel evant portion is extracted
bel ow.

"Thus we have an wunutilised deficit of about 10
| akhs at the end of 31.12.74 and of about 12 | akhs at
the end of 1975 or upto 31.3.76. The situation has not
i mproved uptil now. The activities of construction have
alnmost come to a close after 31.12 74. Further, there
are heavy bank overdrafts apart fromthe reduction in
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O D facilities and freezing of the noney in O D.

account. Therefore, in these circunstances it s

clearly seen that government nonies received for the

speci fic purpose of Bharat N was have been diverted for
ot her purposes and there are no nore free Iliquid
resources either as cash or in bank accounts. So we
cannot explain saying that nonies are imediately
avail able for construction and that the construction
activities are
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bei ng continued w thout stop. This really is a serious
matter A that calls for the proper solution

Therefore, in the above circunstances it s
absol utely necessary that earlier steps be taken to
correct the situation before serious audit objections
are rai sed by the Government Auditors. We are afraid to

say that we ourselves would be constrained to make a

qualified report of audit, if the state of affairs does

not get corrected i nmedi ately."

The 'situation in. Auroville became so acute that at the
instance of the Mnistry ~of Home Affairs, Governnent of
India, an enquiry was conducted in 1976 br the Chief
Secretary, Pondichery, into certain aspects of t he
functioning of Sri ‘Aurobindo Society. The report of the
Chief Secretary nentioned instances of serious irregularies
in the managenent of the Society, suspected m suse of funds
and auditors’ coments about the misutilisation of funds and
its diversion, and it was suggested that a further probe in
the financial matters of the Society and organisations
connected with the Auroville Project may be nade by a team
of conpetent auditors.

Considering the special position of Auroville as a
cul tural t ownshi p of i nternational i mport ance, t he
substantial grants of the order of nore than Rs. 90 | akhs
given by the Governnent of India and the State Governments
towards the fulfillment of the ideals of Auroville, the
presence of a large nunber of  foreigners in Auroville who
had left their hearth and home for Auroville which had
recei ved sponsorship from | ndian Governnment and UNESCO, the
continued groupi sm and infighting which was bringing bad
nane to Auroville and the special responsibility of the
CGovernment of Indiain regard p to the foundation  and
devel opnent -of Auroville, the Governnent of India decided to
set up a comittee under the Chairmanship of the Lt.
Governor of Pondichery with the Chief Secretary of the Taml
Nadu and Additional Secretary of the Munistry of Hone
Affairs as menbers by a resolution of the Mnistry of Hone
Affairs Government of India, dated 21st Decenber, 1976.

The above Committee got a quick audit made of the funds
of the Society and the grants given to the Society for
Auroville through a team of conpetent auditors.

An inportant finding of this Conmittee was that the

earlier appr ehensi on about i nst ances of serious
irregularities in the manage
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nent of the Society, msutilisation of the funds, and the
diversion was confirmed. This Conmmittee also subnitted to
the Government of India two volunes of the audit report.
Sone of the other inportant findings of the Commttee based
on audit reports were as foll ows:

"The pr of essi onal services required from
Architects for the construction of Phase | of Bharat
Ni was were not rendered by themand still full paynent

was nmade to these architects.
Rs. 13.30 | acs sancti oned by wvarious State
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Governments for construction of pavillions of their
respective States were diverted and utilised towards
construction in Bhar at Ni was for conmon zone
facilities-this was wi thout the approval of the State
Gover nnent .

VWi | st the books of Bharat N was show that there
was an unutilised balance of Rs. 22.64 |acs the Project
was without any liquid resources-thus showi ng that
noneys received out of Govt. grants were diverted for
other activities notwi thstanding that this position was
brought to the notice of the Society by their statutory
auditor inits letter dated 26.5.76.

Al t hough there was no fresh receipt of steel in
Bharat Niwas Phase 2 the stock was purportely reval ued
at a higher rate of Rs 2000 per netric ton against the
earlier rate of Rs. 1700 per nmetric ton adopted on
31.12.73 This resulted is. an over-statement of the
val ue of stock to the ampunt of Rs. 42,000/-.

There was~ a transfer” of materials of stock worth
Rs. 2.30 lacs to Auro Stores by a journal entry on
31.12.1975 Auro Stores is - a concern of Navjattas. The
audit team concluded that as a result of this there was
an unreal expenditure which had not resulted in outflow
of resources and - resulted in over st at enent of
expendi ture on Bharat N was.

An undi scharged anount of Rs. 1.45 |acs payable to
the contractors Messrs E.C.C. Ltd. towards the construc
tion of Bharat' N was stood included in the tota
expenditure as on 31.12.74-the utilisation certificates
furni shed

with regard to total expenditure were held to be
incorrect to that extent.

Al though materials purchased out of CGovt. grants
could not be hypothecated w thout the approval of the
CGovernment the Society hypothecated steel from Auro
Stores and obtained a loan/of Rs. 6.88 lacs fromthe
State Bank of India-resulting in an expenditure of
interest charge of Rs. 9561.40 which was held to be
i nadm ssible and an irregularity.

Al t hough the Society conpleted construction _of
Health Centre in Dec. 1973 at a total cost of over Rs.
2 lacs and the Health Centre started functioning from
Dec. 1973 the Society had not furnished the utilisation
certificates in the prescribed form nor was the
conpl eti on report dul y certified by the PWD
aut horities.

Rs. One lac was stated to have been received for
the Project of Wrld University"-and the  nobney was
stated to be wutilised. There is no such Wrld
University in Auroville.

A difference of Rs. 1,29,848/- was noticed in the
case of the value of a piece of Iland purchased-the
value of the land said to have been purchased and not
entered in the register was Rs. 88,5261/-and the anount
said to have been paid in excess of the value for the
| and actually purchased was Rs. 31, 322.

The operation of purchase of lands was through
i ndi viduals who were given huge sums of noney as
advances. It was noticed that in one transaction an
amount of Rs. 43,250/-representing the bal ance out of
advance paid to one V. Sunderamurthy was adjusted as
being the cost of stanp papers used during 1971. The
sai d individual had already taken into account the cost
of stanmp papers whilst adjusting all other advances




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 57 of 64

810

811

during 1971. The voucher for this anmount also did not
give the details of the docunent nunbers in respect of
whi ch stanp papers worth Rs. 43,250/ were used.

In 1975-76 land to the extent of 23.86 acres was
purchased at the cost of Rs. 91,496 but was registered
in the nanmes of four individuals and the val ue of the
| ands so registered in individual nanes were treated as
advances to these individuals. The nanmes of these
i ndividuals were "Maggi ", "Kalit’', "Shyanala" and
"Ravi ndra Reddy".

The audit teamfound that assets and liabilities
of the project were overstated to the extent of Rs.
5,10, 670.

The bal ance-sheet of Auroville project has been so
franed that the assets side does not throw any |ight as
to whet her the corresponding assets from donati ons have
been acqui red and the problemis aggravated by the fact
that ‘a regi ster of assets is not maintained.

There was a conplete lack of financial contro
whi ch _was~ the nost serious drawback of the system and
this want of financial control was revealed in a nunber
of established and conventional procedure which would
have serious inplications.

It was not possible for the Audit Team to
establish nor the Society could establish that nobneys
paid were really exchanged wth certain materials or
goods of corresponding value.~ The lack of adequate
scrutiny resulted in the fact that in nost of the cases
the bills were not supported by adequate details of
mat eri al s havi ng been passed.

The expenditure of Auroville  project working out
to nearly 3 crores, there was no system of control of
expenditure-no rules and regulations or procedures
according to which a particular individual or office
bearer could i ncur an expenditure only upto a
particular limt and not above that. Persons who were
aut horised to operate bank accounts had full ‘authority
to draw as nmuch as they wanted and there was no system
of reporting or feed-back

In view of t he | ar ge scal e construction
activities, |large amounts of stores materials of
various descriptions were being handl ed by the project:
We have not conme across proper records of stores - and
stock accounts being naintained by the project, This
i ndeed was a serious drawback

since in the absence of such a system it was. not
possible to A verify fromthe records that the noneys
whi ch were shown as having been spent for purchase of
materials were really paid in exchange of the materials
of the required quantity and quality and whether the
material purchased was actually received by the
project, whether the quantity which was shown as having
been utilised for the construction has been actually so
utilised and the bal ance of stores which represented by
the value was the real bal ance representing the various
stock itens.

Huge amounts of cash were being handl ed by persons
operating the mai n account and the nunber of
i ndi viduals who were given advances-there was no system
under which cash could be verified at any interval.

Even apart from the audit report, one very
i mportant point may be nentioned. The Society has been
claimng that they have been holding more than Rs. 20
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lacs in reserve in the account of Aurobindo Society to

neet their obligations with regard to Auroville. And

yet the Society has incurred heavy debts in the nane of

Auroville and allocated huge accumulation of interest

to the extent of Rs. 20 lacs."

The Conmittee cane to the conclusion that the time was
ripe for taking recourse two either of the following two
alternatives:

(a) Incorporation of Sri Auroville Society by a
statute as a society of national inportance and
bringing it wunder Entry 63 of the Union List of
the Seventh Schedul e of the Constitution

(b) Takeover of the nmanagenent of Auroville project by
the Governnment for a limted period by |egislation
under Art. 31 A(l)(b) of the Constitution.

There was an intensive exanination of the Conmittee's
report as al so _of the audit report. Al kinds of
possibilities were explored by ‘the Governnent of India for
remedyi ng 'the situation including several discussions with
the managers of the Sri Aurobindo Society.

At the sane time, it was apparent that the Governnent
grants which were given for the construction works renmained
unutilised and
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diverted. The <construction work itself was stagnant. The
Auroville township had been conceived to be spread over 10
sq. mles (mnimn) for about 50,000 people. Considering the
mul ti-di mensi onal task, the work which was acconplished by
1976 was not even marginal. It becane obvious that the work
had al ready come to a standstill and that there was not mnuch
prospect of further growth of Auroville.

Oh a close exanination of the audit report " certain
clarifications were sought from those at ~the helm of the
affairs in the Sri Aurobindo Society on various points which
had come to light through the “audit report. AD extensive
correspondence on this subject was, therefore, undertaken
The Governnent of India received from the Sri  Aurobindo
Soci ety answers which were often evasive and which' only
confirmed the findings of the Commttee's report and audit
report.

It may also be nentioned that the atnpsphere in
Auroville became so bad that it gave rise to |aw and order
problem The Governnent of Tam | Nadu was obliged several
times to pronulgate orders under s. 144 Cr. P. C. Even-so,
the situation remained so bad that there were about three
i nstances in which residents of Auroville sustained-injuries
because of fighting between groups.

The CGovernnent of India examned the charges. and
counter charges in detail. Union Education Mnister /also
paid a visit to Auroville towards the end of Cctober, 1980.
Thus after full consideration of various aspects- of the
problem the Government of |India decided to take recourse to
the promul gation of an ordi nance. Accordingly, the inpugned
ordi nance was pronul gated on 10th Novenber, 1980.

M. K K Venugopal, appearing for the petitioners,
however, referred to the decision of the respective
Mnistries on the audit report. During Cctober-Novenber
1979, he contended the Mnistry of Education and the
Mnistry of Hone Affairs took decision on six major points.
One of the points on which decision was taken was that there
were no |egal grounds for takeover of Auroville and neither
the Government was interested. This decision, anong others
was | ater on endorsed by the respective Union Mnisters. The
report submitted by M. P. P. Srivastava, Joint Secretary,
M nistry of Hone Affairs, who visited Pondichery and
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mssion from 8th to 10th October, 1980, contained the
foll owi ng A observations:
"Al'l along the view of the Mnistry of Hone

Affairs has been that there is no case of takeover of

the adm nistration of Auroville. This is an interna

matter and the Governnent need not interfere. The

CGovernment of Tam | Nadu shoul d be asked to depute two

officers to help the Shri Aurobindo Society for

admi ni stering the finances and the administration."

The contention of M. Venugopal 1is that the audit
report had once been considered and the Governnent did not
choose to take any further steps on assurance given on the
behal f of the Society that the irregularities pointed out by
the audit report will berectified and proper managenent
woul d be carried out in future. There was absolutely no
reason for Government to have conme forward with the proposa
of the! inmpugned ordinance or the inpugned Act taking over
the managenment of the Auroville from the Society. The
ci rcunst ances — obt ai ni ng on the date of the inpugned
ordi nance or t he i mpugned Act wer e t he rel evant
consi derations for the enactnment. And the earlier report of
the audit whi ch had already been considered by the
Government and the/irregularities having been condoned, they
cannot be nmade the /basis for the inpugned ordinance or the
Act .

For the respondents, however, it is contended that
despite the assurance given by the office bearers of the
Soci ety nothing tangible had been done and the condition of
the institution was going frombad to worse.

The CGovernnent was involved in this caseinasmuch as it
was at the instance of the Government that the UNESCO and
ot her menmbers of UNESCO had generously donated for the
construction of Auroville, the cultural township to the tune
of crores of rupees. It was, therefore, a matter of vita
concern for the Government of  India to see that the
donati ons so generously received from Governnent  of |India
and from other States as also fromabroad were properly
utilised to carry out the mission of Shri Aurobindo and the
Mot her .

In view of the prevailing situation —in the Auroville
and the Society the only way to put the managenent on the
wheel s was to take over the managenent of the institution.
814

It was further contended by M. Venugopal that if the
managenment of the institution had been taken over by the
CGovernment on the ground of m s-managenent, there coul d be
other institutions where simlar situation. . m ght be
prevailing. There should have been a general |egislation
rather than singling out Shri Aurobindo Society for hostile
treat ment.

The argunent cannot be accepted for two reasons.
Firstly, because it has not been pointed out which were the
other institutions where simlar situations were prevailing.
Besi des, there is a wuniqueness wth this institution
i nasmuch as the Governnent is also involved. Even a single
institution may be taken as a class. The C situation
prevailing in the Auroville had converted the dream of the
Mother into a nightmare. There had arisen acute |aw and
order situation in the Auroville, numerous cases were
pendi ng agai nst various foreigners, the funds neant for the
Auroville had been diverted towards other purposes and the
at nosphere was getting out of hand. In the circunstances the
CGovernment intervened and promulgated the ordinance and
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| ater on substituted it by the inpugned enactnent. It cannot
be said that it is violative of Article 14 on that account.
We get support for our view fromthe foll owi ng deci sions.

In Budhan Chowdhury v. The State of Bihar(l) a

Constitution Bench of seven Judges of this Court expl ained
the true meaning and scope of Article 14 as foll ows:
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"It is now well established that while article 14
forbids class | egislation, it does not forbid
reasonabl e classification for t he pur poses of
legislation. In order, however, to pass the test of
perm ssible classification two conditions rmust be
fulfilled, nanely (i) that the classification nust be
f ounded on an intelligible differentia which
di stingui shes persons or things that are grouped
together from others left out of the group and, (ii)
that the differentia nmust have a rational relation to
the object sought to be achieved by the statute in
guestion. _The cl assification my be founded on
di fferent bases, nanely, geographical, or according to
obj ects or occupation or the like, What is necessary is
that there nust be a nexus -between the basis of
classification and the object of the Act under
consideration. It is “also well established by the
decisions of this Court that

article 14 condemms discrimnation not only by a
substantive law but also by a | aw of procedure.”

These observations were quoted wth approval by this Court
in Shri  Ram Krishna ‘Dalma v. ~Shri Justice S. R Tendol kar
and Os.(l) In this case the Court further laid down:
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"(a) that a law may be constitutional even though it
relates to a single individual if, on account of
some special circunstances or reasons applicable
to him and not applicable to others, that single
i ndi vi dual may be treated as a class by hinmself;

(b) that there is always a presunption in favour of
the constitutionality of an enactnent ‘and the
burden is wupon him who attacks it to ‘show that
there has been a clear transgression of the
constitutional principles;

(c) that it nust be presuned that the legislature
under stands and correctly appreciates the need of
its own people, that its laws are directed to
probl ens made nanifest by experience and that its
di scrimnations are based on adequate grounds;

(d) that the legislature is free to recogni se degrees
of harm and may confine its restrictions to those
cases where the need is deened to be the clearest,

(e) that in order to sustain the presunption of consti
tutionality the court may take into consideration
matters of common know edge, nmatters of comon
report, the history of the tines and may assume
every state of facts which can be conceived
existing at the time of |egislation; and

(f) that while good faith and know edge of the
existing conditions on the part of a legislature
are to be presumed, if there is nothing on the
face of the law or the surrounding circunstances
brought to the notice of the court on which the
classification may reasonably be regarded as
based, the presunption of constitutionality cannot
be carried to the extent of

al ways hol ding that there nmust be some undi scl osed
and unknown reasons for subj ecti ng certain
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i ndividuals or corporations to hostil e or

di scrimnating |l egislation."

In Ram Prasad Narayan Sahi and Anr. v. The State of
Bi har and ors.(l) the Court of Wrds had granted to the
appellant a large area of land belonging to the Betti ah Raj
whi ch was then under the managenent of the Court of Wards,
on the recomendation of the Board of Revenue, at half the
usual rates. The Bi har Legislature passed an Act called the
Sat hi Lands (Restoration) Act, 1950 which declared that,
notwi t hst andi ng anything contained in any law for the tine
being in force the settlement granted to the appellants
shall be null and void and that no party to the settl enent
or his successors in interest shall be deemed to have
acquired any right or incurred any liability thereunder, and
enpowered the Collector to eject the appellants if they
refused to restore the | ands. The appellants chall enged the
constitutionality of the Act wnder Article 226. This Court
hel d:

"The di spute between the appellants and the State
was really a private dispute and a matter to be
determ ned by a judicial tribunal in accordance with
the | aw applicable to the case, and, as the Legislature
had, in passing the inmpugned enactnment singled out the
appel l ants and deprived them of their right to have
this dispute /adjudicated upon by a duly constituted
Court, the enactnent contravened the provisions of
article 14 of the Constitution  which  guarantees to
every citizen the equal protection of the |laws, and was
voi d.

Legi sl ati on. which singl es out a particul ar
i ndividual fromthe fallow subjects and visits himwth
a disability which is not inposed upon'the others and
agai nst which even the right of conplaint is taken away
is highly discrimnatory."

The facts of this case are distinguishable fromthe case in
hand. In that case the legislation was nmade only for a
particular person. In the <cases(in hand on account of the
uni queness of the institution and on account of the
i nvol venent of the Government and the
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stake being a high one about public funds, Parlianment could
take a particular institution as a class by itself.

In Ram Chandra Deb v. The State of Orisa(l) Sri
Jagannath Tenpl e Act, 1955 was sought to be chall enged being
violative of Article 14 of the Constitution inasnuch as the
| egi sl ature had made a separate Act for a particular tenple
al one and there were adequate provisions in the Orisa
Rel i gi ous Endownents Act, 1951 which was the general Act
applicable to all public tenples and religious institutions
and contai ned adequate provisions to neet all situations
simlar contention as raised in the present cases was raised
in that case that a particular tenple had been singled out
for hostile discrimnation. It was contended that the
Conmi ssi oner of Hindu Religious Endownents had anpl e powers
under the Act to frame a scheme for the proper nanagenent of
the tenple also and the legislature by enacting a separate
pi ece of legislation for the tenple alone, ignoring the
other tenples of Ovrisa such as those at Bhubaneswar where
also there mght be simlar admnistration, bad contravened
Article 14. This argument was, however, repelled by the
Orisa Hgh Court with the foll ow ng observations:

"The principles underlying Art. 14 of t he
Constitution have been reiterated in several decisions
of the Supreme Court and it s unnecessary to repeat
themin detail. Al that article prohibits is class
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| egi sl ati on and not reason- able classification for the

purpose of legislation so long as such classification

is not arbitrary and "bears a rational relation to the
object sought to be achieved by the statutes in

guestion”.. In Charanjit Lal v. Union of India (1950

SCR 869) a separate |aw enacted for one conpany was

held not to offend Art. 14 of the Constitution on the

ground that there were special reasons for passing
| egi slation for that company."
When that case cane up in appeal to this Court at the
instance of the son of the petitioner, in Raja Birakishore
v. The State of Orisa(2) this Court held:

"There s no - violation of Art. 14 of the
Constitution. The Jagannath Tenple occupies a unique
position in the State of Orisa and is a tenple of
nati onal inportance and
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no other tenplein that State can conpare with it. It
stands in a class by itself  and considering the fact
that it attracts - pilgrins from all over India, in
| arge nunbers, it could be the subject of specia
consideration by the State Governnent. A |law may be
constitutional even though it related to a single

i ndividual if ~“on account of special circunstances or

reasons applicable to himand not applicable to others,

that single individual may be treated as a class by him

sel f."

It was next contended that there were provisions in the
Societies Registration Act itself “to neet the situation
arising in Auroville.  There was to necessity for the
i mpugned ordi nance or the enactnent. Shri Venugopal referred
to the various provisions of the Societies Registration Act
to show that it was open to the Registrar to call for an

explanation from the Society for _any illegality or
irregularity conmitted by them or if there was 'a ms-
appropriation of funds,. inasnuch -as the Act was  a self-

contai ned Code and there was absolutely no justification for
any ordinance or the enactnent. The | aw and order 'situation
al so could be controlled by resorting to the provisions of
the Code of Criminal Procedure.

VWet her the renedies provided under the  Societies
Regi stration Act were sufficient to nmeet the exigencies of
the situation is not for the Court to decide but it-is for
the Government and if the Government thought that the
conditions prevailing in the Auroville and the Society can
be aneliorated not by resorting to the provisions of the
Societies Registration Act but by a special enactnent, that
is an area of the Government and not of the Court.

Para 6 of the preanble of the Act gives the reasons for
the enactnent. It reads:

"AND whereas pursuant to the conplaints received
with regard to mis-use of funds by Shri Aurobindo
Society, a Comittee was set up under the Chairmanship
of the Lt. CGovernor of Pondicherry with representatives
of the Governnent of Tami| Nadu and of the Mnistry of
Home Affairs in the Central CGovernnent, and the said
Conmittee had after detailed scrutiny of the accounts
of Sri  Aurobindo Society found instances of serious
irregularities in the nanagenent of the said Society,
ms-utilisation of its funds and their diversion to
ot her purposes.™
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On the basis of para 6 of the preanble it is argued that the
grounds A given were non-existant at the tine of the
i mpugned ordi nance or the enactment and, therefore, the | aw
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made on that basis itself is bad.

We are afraid the argunment has no substance. Cbviously,
there were serious irregularities in the managenent of the
said Society as has been pointed out in the earlier part of
the judgnent. There has been mis-utilisation of funds and
their diversion to other purposes. This is evident fromthe
audit report. There was no material change in the situation
on the date of the inpugned ordinance or the Act, rather the
situation had growmn from bad to worse and the sordid
situation prevailing in the Auroville so pointed out by the
parties fully justified the pronulgation of the ordinance
and the passing of the enactnent. O course, each party
tried to apportion the ‘blame on the other. Wosoever be
responsi ble, the fact remains that the prevailing situation
inthe Auroville was far from satisfactory. The anount
donated for the construction of the -cultural township
Auroville and other institutions was to the tune of Rs. 3
crores. It was the responsibility of the Government to see
that the ‘anpbunt was not mis-utilised and the nmanagenent was
properly ‘carried out. So, the basis of the argunent that the
facts as pointed out in the preanble were non est is not
correct.

M Venugopal tried to explain the various adverse
remarks made by the auditors. On a perusal of the audit
report, which is a/volum nous one, all we can say is that on
the facts found by the audit comittee, the report is rather
a nmld one. There seens to be serious irregularities in the
accounts. A substantial anmount received by way of donations
had not been properly spent, there being ms-utilisation and
di version of the funds.

The Attorney-CGeneral appearing for the Union of India
contended that even assuming for the sake of argunent, but
not conceding that the facts brought to the notice of the
| egislature were wong, it will not be open to the Court to
hold the Act to be bad on that account.

We find considerable force in this contention. The
Court would not do so even in case of a litigation which has
becorme final on the ground that the facts or the evidence
produced in the case were not correct. The Parlianent had to
apply its mind on the facts before it.
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The Attorney-Ceneral also raised a sort of prelimnary
objection on behalf of the Union of India, that in view of
Art. 31A the petitioners could not challenge the Act on-the
ground of contravention of Art. 14 of the Constitution. In
so far as it is material for the purposes of this case, Art.
31A reads:

"31A. (1) Notwithstanding anything contained in
article | 3, no law providing for-

() o

(b) the taking over of the managenent of any property

by the State for a limted period either in the
public interest or in order to assure the proper
management of the property,

shall be deemed to be void on the ground that it is
i nconsi ststent with, or takes away or abridges any of
the rights conferred by article 14 or article 19."
W find this argunent to be plausible but instead of
expressing any concluded opinion on this point we preferred
to deal with the various contentions raised by M. Venugopa
on Art. 14 of the Constitution in view of the inportance of
the question involved in this case.
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A subsidiary point was further submitted by M.
Venugopal that no qualifications have been prescribed and,
therefore any person coul d be appointed as an Admi ni strator.
W can normally assune that the Government would certainly
appoint a responsible person as an adm nistrator especially
when there is a heavy stake in which the Governnent of India
is also involved inasnuch as at the instance of the
CGovernnment the UNESCO gave financial support to the
institution.

It was further submitted that the report of the
Conmittee was a tainted one as the Chairnan, Kul karni and
the Secretary were parties. There is no foundation for this
subm ssi on.
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We, therefore, hold that the inmpugned ordinance or the
i mpugned Act is not violative of Article 14 of the
Consti tution.

Now we turn to the last 'but not the |east inportant
ground of ~ mala fides. The Act is sought to be challenged on
the ground “that it is nala fide. This argunent is on the
basis that Kirit Joshi, who had his own axe to grind in the
matter, was instrunental in _-getting the inpugned ordi nance
and the Act passed. This argunent bas been advanced only to
be rejected. Allegations about mala fides are nore easily
made than nmade out. It will be too much to contend that
Kirit Joshi, who was only an Educational Adviser to the
CGovernment of India, Mnistry of _Education and Culture
(Departnent of Education), was responsible for the inpugned
enactnent. The inpugned enactnent ~was passed follow ng the
due procedure and nmerely because he nade a conplaint about
the situation prevailing in the managenent of Auroville and
the Society, it cannot be said that the inpugned enactnent
was passed at his behest.

For the reasons given above all the wit petitions mnust
fail. In viewof the final decision on the wit petitions
thenselves, it is not necessary to pass any specific order
in the appeal filed against the interimorder in one of the
wit petitions. The parties in the circunstances of the case
are left to bear their own costs.

S. R Petitions dism ssed.
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