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ACT:

Del hi Rent Control “Act 1958-Sub-s. (5) of S. 25B read
with Clause (e) of proviso to S. 14(1)-Jurisdiction of
Controller-Grant of /Leave to tenant to contest landlord 's
application for eviction-Nature and scope of.

Del hi Rent Control Act 1958-Sub-S. (1) of S. 31-Not
attracted at the stage of considering affidavit of tenant
seeki ng Leave to contest under sub-s. (SJ of 'S. 25B

Code of Civil Procedure 1908-o0. XXXVIl, rule 3(5) and
Del hi Rent Control Act 1958-S. 25B(5)-Jurisdiction to grant
| eave- Conpari son of.

Rent restriction |egislation-Approach to interpretation

of .

Laws of procedure-Approach to interpretation of.
HEADNOTE

A landlord can nake an application for recovery of
possessi on under . Cause (e) of the proviso to s. 14(1) of

the Delhi Rent Control Act, 1958, on the ground that the
prem ses let for residential purposes are required by him
bona fide for occupation as a residence for hinself or for
any nenber of his fanmly dependent upon him  provided he has
no ot her reasonably suitable residential accommodation. Sub-
s. (S) of s. 25B lays down that the Controller shall give to
the tenant leave to contest the application, if/  the
affidavit filed by the tenant "di scl oses such facts as would
disentitle the I andl ord From obtai ning on order for recovery
possessi on" of the premises on the ground specified in d.
(e) of the proviso to s. 14(1).

The respondent, a Hi ndu Undivided Famly (HUF), filed a
petition under C. (e) of proviso to s. 14(1) through the
constituted attorney of its karta for an order for recovery
of possession of the prem ses in question alleging that the
premises had initially been given to the appellant on | eave
and licence, that the landlord (the karta of the HUF) who
had gone out of the country had since settled down in Del hi,
that the landlord had called upon the appellant in My, 1974
to vacate the premses as he had no other suitable
accomodat i on and t hat
499
the landlord bonafide required the same for his persona
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occupation. The appellant sought Ileave to contest the
petition and filed an affidavit denying the allegation that
it had entered the premises initially as a |I|icensee and
contending that according to cl. 6 of the |ease agreenent
the premises were let for residential as well as comercia
purpose, that the landlord had been residing in a house as
spacious as the demised premses and equally spacious
accommodation in an identical unit |ocated at the back side
of the dem sed prem ses was avail able to, himwhich had been
| et successively to three tenants during the period 1970 to
1976, each time raising the rent, and further that the
| andl ord owned spaci ous accommodati on at another place in
Delhi. An affidavit in reply was filed on behalf of the
| andl ord stating that the landlord had no interest in the
building in which he was residing, that the identical unit
| ocated on the back side of  the dem sed prem ses had been
let to a tenant upto 1981 and that the accommodati on | ocated
at another place in Delhi and referred to by the appell ant
was only a garage bl ock.

The ‘Control ler decided all questions of fact taking the
af fidavits as —unquestioned evidence  and refused to grant
| eave to the appellant to contest the petition and passed an
order of eviction in~ favour of the |andlord. The revision
petition filed by the -appellant against the order was
rejected by the H gh Court.

The question before the court was: Wat is the
jurisdiction of the Controller wunder Sub-s.. (S) of s.25B
while dealing with an affidavit of the tenant seeking |eave
to contest an application for eviction filed by a |andlord
under cl. (e) of he proviso to s. 14(1) ?

Al ow ng the appeal.

N

HELD. (By the Full Court)

Leave to contest the petition for~ eviction under cl
(e) of provisoto s.14(1) nust be granted to the appellant
under sub s (S) of sub-s. 25B of the Del hi Rent Control Act,
1958.

(per Desai and Baharul IslamJJ )

1. (a) Wile examning the question whether |eave to
defend ought or ought not to be granted, the linmted
jurisdiction which the Controller enjoys is -prescribed
within well defined limts. The | anguage of sub-s. (5) of s.
25B casts a statutory v duty on the Controller to give to
the tenant |leave to contest the application, the only pre-
condition for exercise of jurisdiction being that the
affidavit filed by the tenant discloses such facts as would
disentitle the landlord from obtaining an order for the
recovery of possession of the premises on (the ground
nmentioned in B. 14(1)(e). The legislature has wused the
expression "the Controller shall give |leave to the tenant to
contest the application." Wen the | anguage of a statute is
plain the principle that |egislature speaks its mind in the
pl ai nest | anguage has to be given full effect. The
| egi sl ature has wused the plainest |anguage nanmely "facts
disclosed in the affidavit of the tenant" and avoi ded the
phraseol ogy of the
500
anal ogous provi sion in order XXXvil, C P.C., nanel y
"substanti al defence" and "vexatious and frivol ous defence"
[513 F; 514 E; 513 G 514 B-D

(b) Undoubtedly, the rules of natural justice, apart
fromthe adversary systemwe follow rmust permit the |andlord
to contest the affidavit filed by the tenant and he can do
so by Sling an affidavit in reply. If the avernments nade in
the affidavit of the tenant are controverted by the
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| andl ord, that fact nmay be borne in mnd but if the facts
disclosed in the affidavit of the tenant are contested by
way of proof or disproof or producing evidence in the form
of other affidavits or documents that would not be
perm ssible. The Controller has to confine hinself to the
affidavit filed by the tenant under sub-s. (4) of s. 25B and
the reply, if any and on perusing these, he has to pose to
hinself the only question: Does the affidavit disclose, not
prove, facts as would disentitle the |andlord from obtai ni ng
an order for the recovery of possession on the ground
specified in s. 14(1)(e) ? on browsing through the affidavit
of the tenant, if there emerges avernment of facts which, on
atrial, if believed would non-suit the landlord, |eave
ought to be granted. The Controller is not to record a
finding on disputed questions of facts or his preference of
one set of affidavits against other set of affidavits as it
is clear fromthe | anguage of sub-s. (S) of s. 25B that he
has to confine hinself to the affidavit filed by the tenant
di scl osi ng such facts as woul d prinmafaci e and not on contest
di sentitl'e the | andl ord fromobtaining an order for recovery
of possession. 1t is wholly inpermssible for the Controller
to proceed to exam ne the rival contentions on the basis of
affidavits untested by cross-exani nation and unproved
documents. The regular trial required to be held by a Court
of Small Causes as /contenpl ated by sub-s. (6) read wi th sub-
s. (7) of s. 25Bis not to be substituted by affidavits and
counter-affidavits. The schenme of s. 25B does not introduce
atrial for arriving at the truth at the stage of proceeding
contenplated by sub-s. (4) of s 25B. It is immterial that
facts all eged and di scl osed are controverted by the |andlord
because the stage of proof is yet to cone. Plausibility of
the defence raised and proof of the sane are naterially
different from each other and one cannot bring in the
concept of proof at the stage when plausibility has to be
shown. [524 B; 523 H 524 A, SIS GH 514 A, 516 A-C;, 517 E-
G 518 B; 516-E]

Santosh Kumar v. Bhai Mool (Singh [1958] S.C/R 1211
relied on.

S. Kanjibhai & Os. v. Mhanraj Rajendra Kumar A 1.R
1970, Gujarat 32 and Kishan Singh  v. Mhd. —Shafi & Os.,
Al.R 1964 J & K 39; approved.

(c) Section 14(1) starts with a non obstante clause
which would necessarily inply that the Controller is
precluded from passing an order for recovery of possession
in favour of the landlord unless the case is covered by any
of the clauses of the proviso. Upon a true construction of
cl. (e) of the proviso to s. 14(1) it would appear that the
burden is on the landlord to satisfy the Controller that the
prem ses are let for residential purpose, that possession is
required by himbonafide for occupation as residence for
himsel f or for any menber of his famly and that “he has no
ot her reasonably suitable residential accommodation.. This
burden, the landlord is required to discharge before the
Controller gets jurisdiction to nake an order for eviction
On a conbined reading of s. 14(1)(e) and sub-ss. (1) and (4)
of s. 25B, the |legal position that enmerges is that on a
proper application being made in the prescribed manner which
is required to be
501
supported by an affidavit, unless the tenant obtains |eave
to defend as contenplated by sub-ss. (4) and (S) of s. 25B
the tenant is deened to have adnitted all the averments nmade
in the petition filed by the Ilandlord and the Controller
woul d act on the adm ssion of the tenant presum ng every
avernent in the petition of the |andl ord as unchal | engeabl e
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and truthful. This consequence itself is sufficient to
liberally approach the prayer for leave to contest the
petition.

[514 E-H, 515 D-E; 513 E]

(d) The underlying thrust of all rent restriction
legislation is to check profiteering by owners of property
and to protect weaker sections. Their provisions are not to
be so construed or interpreted as would nake the protection
conferred on the tenant illusory. [512 E-F: 510 E-F]

Bahadur Singh & Anr. v. Miuni Sabrat Das & Anr., p[1969]
2 SSCR 432, Kaushalya Devi & Os. v. Shri R L. Bansal
[1969] 2 S.C.R 1048, Bega Begum & Ors. v. Abdul Ahad Rehnman
JUDGVENT:

[1980] 1 S.C.R 854 referred to.

(e) A code of procedure is sonmething designhed to
facilitate justice -and further its ends. Qur |aws of
procedure are grounded on a principle of natural justice
whi ch requires that nmen should not be condemmed unheard. Too
techni cal ‘construction that | eaves no room for reasonable
el asticity of interpretation should be guarded agai nst | est
the very —nmeans designed for the furtherance of justice be
used to frustrate it. The procedure prescribed in Chap. II1A
is harsh and wei ghted against the tenant. The Controller is
the final arbiter of facts. Once | eave is refused no appea
is provided against the order refusing |l eave. No one shoul d
be in doubt about the narrow constricted jurisdiction of the
H gh Court while interfering with findings of facts in
exercise of revisional jurisdiction.~ Wsdom sagacity and
the consequence of refusal to -grant |eave coupled wth
[imted scope of inquiry being confined to facts disclosed
inthe affidavit of the tenant should guide the approach of
the Controller.

[527 B-C, 513 D; 527 F-G H, 528 A]

Sangram Si ngh v. El ection Tribunal, Kotah & Anr., [1955
Z S.CR | and Mneka Gandhi-_v. Union of India, [1978] 2
S.CR 621, referred to

In the instant case, the Controller had overlooked
di scl osure of inportant facts which put the bona fides of
the landlord in issue and necessitated grant of leave 'to the
appel l ant: The |eave and |icence agreenent had been renewed
in 1972 and 1973 though the | andl ord had been in Del hi since
1972; the landlord had admtted that the identical unit at
the back of the denmi sed prem ses which had fallen vacant in
1973 had been let out to another tenant; no action had been
taken till 1979 on the notice seeking eviction served in
1974; every tine a fresh letting had been indulged-into, it
had been done after raising the rent; and the |andlord who
had sought possession for hinmself and was admittedly in
Del hi had not stated a single word on oath  about’' his
requirenents and as to in what right he was occupying the
prem ses in which he was staying. [529 B-H, 530 A-E]

The High Court had adopted an incorrect approach as to
how the matter had to be examined at the stage of granting
or refusing to grant |eave under sub-

502

s. (S) of 8 25B. It had failed to ascertain as to when the
i cence had been term nated and a contract of |ease entered
into and what were the terns of the | ease as alleged by the
l andl ord and whether the rules of the local authority
permtted use of the prem ses for non-residential purposes.
The H gh Court had dismssed the contention that the
| andl ord had other suitable accomobdati on by an observation
that the Controller had rightly come to the conclusion that
the premises in which the | andl ord was residi ng bel onged not
to the landlord but to his brother. This approach was
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unjustified because the question was not whether the
| andl ord was the owner of the premnises occupi ed by hi mbut
the substantial question was in what right he was occupying
it for a period extending over 7 years and how it had becomne
i nperative for himto vacate the same. [530 F-H, 531 A-H

2. The contention that the non obstante clause in sub-
s. (7) of s. 25B excludes the application of sub-s. (2) of
s. 37 but not of sub-s.(l) of 8. 37 and therefore it was
obligatory for the Controller to not only hear the |andlord
but exam ne evidence at the stage of granting or refusing to
grant leave to contest cannot be accepted. Sub-s. (2) of s.
37 provides that subject to any rules that may be made under
the Act, the Controller shall, while holding an inquiry in
any proceedings before him followas far as nay be, the
practice and procedure of a Court of Small Causes. including
the recording of evidence. The very fact that sub-s. (7) of
s. 25B provides that while holding an inquiry in a
proceeding to which Chap. |IIl1A applies, the Controller has
to follow the practice and procedure of a Court of Smal
Causes including the recording of evidence indicates the
| egislative intention of treating Chap. IlIIA and especially
s. 25B as a self-contained code and this conclusion is
buttressed by the provision in sub-s. (1) of s. 25B which
provides that every application by landlord for recovery of
possession of any prem ses on the ground specified in cl
(e) of the proviso to s. 14(1) shall ~be dealt wth in
accordance with the procedure specified in's. 25B. That is
why sub-s. (7) of = s. 25B opens with-a non obstante cl ause.
Any ot her section, including sub-s. (t) of s 37 prescribing
procedure for disposal of an application covered by sub-s.
(I') of s. 25B is therefore —excluded. The exclusion of s.
37(1) also necessarily follows fromthe provision contained
in sub-s. (10) of s. 25B which nmakes it clear that the
procedure prescribed for holding. an inquiry consequent upon
the granting of leave to contest shall be the sanme as
required to be followed by the Controller for disposal of
applications. Sub-s. (10) of s. 25B operates to bring ins
37(1) after leave to contest is granted. If sub-s. (1) of s.
37 were to govern all proceedings including the application
for leave to contest the proceedings, both sub-s. (7) and
sub-s. (10) of s. 25B would be rendered redundant.

[525 C, 524 E-F; 526 A-B; 525 A-B; 525 E-F-H

3. Neither the argunent that the scope and anbit of
sub-s. (S) of s. 25B of The Act in its conparison with O
XXXV, r. 3 sub-r. (S) CP.C is no noreres integrain
view of the decision in Busching Schnitz (P) Ltd. v. P.T.
Menghani & Anr. nor the interpretation of the observations
therein to the effect that the scope for granting |eave
under sub-s. (S) of s. 25B is narrower than the one under o.
XXXVIl, r. 3 can be accepted. It is not clear from the
deci si on whether the Court took note of the whole of the re-
structured r. 3 or it was keeping in view the unanmended r. 3
of 0. XXXVIl. The provisoes to o. XXXVI1, r. 3 make it clear
that leave to defend shall not be refused unless the Court
is satisfied that the facts disclosed by the defendant do
not indicate that he has a substantial defence to raise or
that the defence intended to be put up by the defendant is
503
frivolous or vexatious. On the other hand, sub-s. (S) of s.
25B nmakes it obligatory upon the Controller, by use of
mandatory | anguage, to give leave if the affidavit filed by
the tenant discloses such facts as would disentitle the
 andl ord from obtaining an order for recovery of possession
Under o. XXXVII, r. 3, defence has to be substantial before
| eave can be obtained. Mere disclosure of facts is the sine
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gua non under sub s. (S) of s. 25B. Further, the Court can
grant conditional |leave or leave linited | o the issue under
O XXXV, r. 3; no such power is conferred on the

Controll er under sub-s. (S) of s. 25B. Assuning that o.
XXXVIL, r. 3 (S) confers wider discretion on the Court that,
by mere comparison, cannot cut down or narrow or limt the
power coupl ed with the duty conferred on the Controller under
sub s. (S) of s. 25B

[519 DDH, 520 A-G 519 A-B; 521 F]

Busching Schmitz (PJ Ltd. v. P.T. Menghani & Anr.,
[1977] 3 SSC R 312; B.N. Mitta & Ant. v. T.R Nandi, [1979]
2 SSCR 409; Charan Dass Duggal v. Brahma Nand (C. A No.
179/ 82 decided on 11-1-1982) and Om Prakash Saluja v. Snt.
Saraswati Devi (C. A No. 527/82 decided on 8-2-1982),
referred to.

Sarwan Singh & Anr. v. Kasturilal, [1977] 2 S C R 421
di sti ngui shed.

Mohanl al v ~Tirath Ram Chopra & Anr. 22 (1982)Del hi Law
Times 1, disapproved.

(per Sen, 1., dissenting)

1. (a) There is a definite ~public purpose behind
enactment of Chap. Il A and sub-s. (S) of s. 25B nust be
construed in a sense which wuld carry out that purpose. S.
14A was enacted to  ensure that all governnent servants to
whom residential accommpdation had been allotted by the
Covernment vacated such accommodation if they had any house
of their own in the Union Territory of Del hi ‘and the section
conferred wupon them the right to recover inmediate
possession of their own houses. Further, experience in the
past had shown that | andlords who were in bonafide
requirenent of their acconmpdati on for residential purpose
under cl. (e) of the proviso to sub-s. (1) of s. 14 were
being put to great hardship due to the dilatory procedure of
the suit. The object behind enactnent of Chap. |I1A was that
these two cl asses of | andl ords shoul d not be at the mercy of
law s delays but there should be a quick and expeditious
renedy available to them against their own tenants. The
provisions in Chap. IIlA confer a real, effective and
i medi ate right to obtain possession by confining the tria
only to such cases where the tenant has such a defence as
woul d disentitle the landlord from obtaining an order for
eviction under s.14(1)(e) or under s. 14A  Chap. |I1A seeks
to strike a balance between the conpeting needs of  a
landlord and a tenant and has therefore provided that the
tenant shall have a right to apply for |leave to contest. The
words "if the affidavit filed by the tenant discloses such
facts" used in sub-s. (S) of s. 25B nust therefore take
their colour fromthe context in which they appear

[533 A-D-E-F-H 534 A 536 D, 535 C-D; 535 A-B]

Sarwan Singh v. Kasturi Lal, [1977] 2 S.C.R /6 421
referred to.

(b) The Controller obviously cannot come to a decision
as to whether or not leave to contest should be granted
under sub-s. (S) of s. 25B without

504
affording the parties an opportunity of hearing. The
Controller must conformto the rules of natural justice

Once it is conceded that the landlord has a right to be
heard, the Controller is bound to give himan opportunity to
refute the facts alleged by the tenant in his affidavit
filed under sub-s. (4) of s. 25B. The Controller nust apply
his mind not only to the avernents nmade by the landlord in
his application for eviction, but also to the facts all eged
by the tenant in his affidavit for |eave to contest as well
as the facts disclosed by the landlord in his affidavit in
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rejoinder, besides the other naterial on record i.e., the
docunents filed by the parties in support of their
respective clains, in order to come to a concl usion whet her
the requirenents of sub-s. (1) of s. 25B are fulfilled. To
ask Controller to confine hinself only to the affidavit
filed by the tenant is to ask himnot to apply his mnd in a
judicial manner even if he feels that tho justice of the
case so denmands. The Controller nust endeavour to resolve
the competing clains of landlord and tenant to the grant or
refusal of Ileave by finding a solution which is just and
fair to both the parties. It is not that the proceedings
initiated on an application by the |andlord under s. 14(1)
(e), or under s. 14A nust undergo trial at two stages. Under
sub-s. (S) of s. 25B, the Controller nust prim facie be
satisfied that the facts alleged by the tenant are such as
woul d disentitle the landlord fromobtaining an order for
recovery of possession. The word "disentitle’ is a strong
word, and the Controller nust be satisfied that the tenant
has such a defence as woul d defeat the claimof the | andlord
under s. 14 (1) ~(e) or under s. 14A. 1t cannot be that the
Controll er would set down the application for trial nerely
on perusal of the affidavit filed by the tenant wthout
applying his mnd to the pleadings of the parties and the
material on record. If he finds that the pleadings are such
as would entail a/'trial, then the Controller nust grant the
tenant leave to contest as the words "shall grant to the
tenant leave to contest" in sub-s. (S) of s. 25B nake the
grant of |eave obligatory. [536 G 537 B-H, 538 A-B]

2. The scope of ‘sub-s. (S) of's. 25Bis restricted and
the test of "triable issues” under O XXXVII. r. 3 (5),
C.P.C. is not applicable, as the Ilanguage of the two
provisions is different. The use of the word "’ such  in sub-
s. (5) of 6. 25B inplies that the Controller has the power
tolimt the grant of |leave to a particular ground. A tenant
may take all kinds of pleas in defence. The whol e object of
sub-s. (5) of s. 25B was to prevent the taking of frivol ous
pleas by tenants to protract the trial. Were the tenant
seeks | eave to contest the application for eviction under s.
14(1) (e), or under s. 14A he nust file an affidavit under
sub-s. (4) of s. 25B raising his defence which rnmust be
clear, specific and positive. The defence nust also be
bonafide and if true, must result in the dismssal of
| andl ord s application. Defences of negative character which
are intended to put the landlord to proof or are vague, or
are raised nala fide only to gain time and protract the
proceedi ngs, are not of the kind which will entitle the
tenant to the grant of |eave. The Controller cannot set down
the application for hearing w thout making an order in terns
of sub-s. (5) of s. 25B. The trial nust be confined only to
such grounds as would disentitle the landlord to any relief.
[538 C F]
505

&

CIVIL APPELLATE JURISDICTION. Civil Appeal No. 209 of
1981.

Appeal by special leave fromthe judgnent and order
dated the 8th Decenber, 1980 of the Delhi H gh Court in
Civil Revision No. 317 of 1980.

Dr. Y.S. Chitale, K K Mnchanda and C.N. Murty for the
Appel | ant .

D. V. Patel, UR Lalit, Pranod Dayal, Rajesh Mtra and
S. K @upta for the Respondent.
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The foll owi ng Judgnents were delivered

DESAI, J. A provision conferring power enacted to
nmol lify slogans chanting public opinion of speedy justice,
if not wisely interpreted may not only prove counter-
productive but disastrous. And that is the only raison
d etre for this judgnent because in the course of hearing at
the stage of granting special leave M. D.V. Patel, |earned
counsel for the respondent straightway conceded that this is
such a case in which |eave to defend coul d never have been
refused. Unfortunately, however, not a day passes w thout
the routine refusal of |eave, tackled as a run of mll case
by the High Court in revision with one word judgnent
"rejected’, has much to our disconfiture inpelled us wite
to this short judgnent.

First the brief narration of facts. Respondent Ms..
Prem Deva N ranjan Deva Tayal (H ndu Undivided Fanily)
through Prem Deva Tayal, constituted attorney of Niranjan
Deva Tayal (l-andl ord) noved the Controller havi ng
jurisdiction by a petition under section 14 (1) proviso (e)
[for short “s. 14 (e)’] read with section 25B of the Delh
Rent Control Act, 1958 ("Act’ for short), for an order for
recovery of possession of the prenises being, front portion
of prem ses bearing No. B-44, Geater Kailash Part |, New
Del hi, on the ground that the prem ses were let out for
residential purpose and are now required. bona fide by the
| andl ord for occupation as residence for ‘hinself and the
nmenbers of his famly dependent on him and that the | andlord
has no other reasonably suitable accommodation. To this
petition he inpleaded Ms. Precision Steel & Engineering
Wrks (tenant), a firm _and Shri- B.K Beriwala constituted
attorney of the firm Landlord alleged in his petition that
506
the premises in question were first- given on |eave and
license and subsequently relationship of |essor and | essee
was established and that the tenant is in possession since
Cctober 1, 1971. Landlord further alleged that / he now
requires the premses for hinmself and the nmenbers of his
fam ly consisting of hinself, his wife and two school / goi ng
children. He admitted that he has been enployed in India
since 1965 but was posted at Bonbay in 1970 and returned to
Delhi in 1972. He went to Saudi Arabia and has now returned
to India. It was alleged that on May 1, 1974, he call ed upon
the tenant to vacate the prem ses but the request has fallen
on deaf ears. It was specifically alleged that as the
| andl ord has now taken up a job and has settled down in
Del hi and that he has no other suitable accommpdation, and
accordingly he bonafide requires possession of the dem sed
prem ses for his personal occupation. It was alleged that
M's. Prem Deva Niranjan Deva Tayal (HUF) is the owner of the
suit premises and Shri N ranjan Deva Tayal is the Karta of
the HUF and second notice dated June 22, 1979 was given
under instructions by the constituted attorney Prem Deva
Tayal . Even though the | andl ord who sought possession of the
prem ses for his personal requirement was in Delhi at the
relevant tinme, i.e. in 1979, the petition was also filed
through the constituted attorney and Niranjan Deva Tayal who
seeks possession for his use being in Delhi and available is
conspi cuous by his absence throughout the proceedings

On the petition being |odged the Controller directed
sumons ' to be served in the prescribed form On service of
the summons the tenant being a firmMs. Precision Steel &
Engi neering Wrks, and its constituted attorney Shri B.K
Beriwal a appeared and filed an affidavit seeking |eave to
contest eviction petition. In the affidavit tenant contended
that respondent 1, i.e. Ms Precision Steel Engineering
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Wrks is the tenant and respondent 2 does not claim any
interest in the premises in question in his persona

capacity and ought not to have been inpleaded as a
respondent. While denying that there is any undivided famly
styled as PremDeva N ranjan Deva Tayal it was contended
that the petitioner is not entitled to file a petition under
section 14 (1)(e) because the purpose of letting was not
residential alone but conbined purpose of residence-cum
busi ness. It was denied that the tenant entered the prenises
as a licensee and subsequently the contract of |ease was
entered into and it was submitted that the tenant entered
the prem ses as tenant

507

effective from Septenber 13, 1971, and the |ease was for
resi dential -cum conmer cial purpose. A specific agreenent was
pl eaded that the tenant which is a partnership was entitled
to use the prem ses for the residence of the director and/or
partner-as also for the office purpose. Reliance was placed
on clause 6 of the License agreenent, which was really and
substantially according to the tenant a contract of |ease.
It was also alleged that since the inception of the tenancy
the prenises have been used both for residence and busi ness
purposes to the knowedge of |andlord and |l ocal authorities
and no objection has been raised in this behalf. It was
enphatically denied that the prem ses were required by the
l andl ord for his personal use as well as for the use of the
nmenbers of his family and it was also denied that the
landl ord has not 'in his possession reasonably suitable
accommodation in Delhi. It was positively 'averred that
Ni ranjan Deva Tayal who claims-to be the owner of the
prem ses and for whose personal requirenent the  eviction
petition has been filed has been residing at 32, Anand Lok

New Del hi and that is the address of the | andlord set out in
cause title of the petition filed by the attorney. D nension
of the prem ses in possession of the landlord was given out
as 2-1/2 storey building built on a plot of 1000 sq. yards.
It was averred that the building now in possession of the
landlord is divided into four blocks or units, each bl ock
consi sting of four bed roons, three bath roons, one kitchen

one living roomand one draw ng-cumdining room It was in
terns stated that the whole of the house is in-occupation
and possession of petitioner landlord and he has -been
residing all along in the house nmuch prior to the beginning
of tenancy and he is in possession of the sane.” It was
further averred that the petitioner has concealed the fact
that petitioner is the owner of another building at 52,
Anand Lok, New Delhi, which buildings is equally big. One
ot her avernment of which notice may be taken is that the
petitioner has been managi ng both the buil di ngs and whenever
bl ocks fall vacant he lets themout at higher rent. It was
specifically stated that front portion of the building at B-
44, Greater Kailash Part | was the same accommpdation as the
building which the landlord has in his possession at
present. In order to point out that the petitioner |andlord
when he comes into possession of prem ses vacated by tenants
lets out the same at higher rent thereby contravening | aw
and obtains unlawful enrichment, it was averred that the
prem ses of identical size and nature situated at the back
of the dem sed prem ses were taken on rent by Ms. Kirloskar
Conpany during the period 1970. 73 and when
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vacated by the tenant the sane was let out to Food
Corporation of India from 1974-1975 and after getting the
sane vacated the same was let out in 1976 to Yash Mhaj an
and on each such opportunity rent was enhanced. It was
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accordingly alleged that the petitionis nalafide and the
claimof bona fide requirenment is utterly untenable.

A counter-affidavit was filed on behalf of the landlord
to the affidavit seeking leave to defend reiterating what
was averred in the nmain petition, nanely, that Prem Deva
Ni ranjan Deva Tayal (HUF) is the owner of the property and
that Niranjan Deva Tayal a is the Karta of the sane. It was
stated that the landlord bona fide required the prenises for
his own use. Wth reference to the building situated at 32,
Anand Lok, New Del hi, it was stated that N ranjan Deva Taya
has no interest in the property and that the petitioner
Niranjan Deva Tayal has no other suitable residentia
accommodation in Delhi. It was clainmed that the property at
32, Anand Lok, New Delhi, belongs to one K D. Tayal. The
di nension of the house was al so disputed. Wth reference to
the prenises at 52, ~Anand Lok, it was stated that the
building is not being used as  residential prem ses but is

only a garage block. It was further averred that N ranjan
Deva Tayal was serving in Saudi Arabia and, therefore, the
prem ses were given on |eave and |icense but now that the

petitioner _has returned tolndi a and has pernmanently settled
down he requires the premises for his owm use. A further
avernent was made to the effect that the bl ock at the back
of the demi sed premsesis at present in occupation of Ms.
Coronation Spinning Co., Dadra, and the occupant is entitled
to occupy the premises till 1981.

Frankly, in appeal by special l'eave under Article 136
it was not necessary to set. Qut the pleadings in detail
However, as the question before this Court is whether |eave
to contest the petition ought not to be granted and that is
clearly rel atable and whol Iy dependent upon the avernents in
the pleadings and the disputed questions of facts arising
therefromand that is the apology for detailed narration of
rival contentions.

And now to law. Section 14 (1) (e) of the Act reads as
under :
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"14 (1) Not wi t hst andi ng anyt hi ng to the contrary
contained A in any other law or contract, no
order or decree for t he recovery of
possessi on of any premses shall be made by
any court or Controller in favour of the land
| ord agai nst a. tenant;

Provided that the Controller nmy, on an
application nade to him in. the  prescribed
manner, nmake an order for the recovery of
possessi on of the prem ses on one or nore of
the follow ng grounds only, nanely:-

(e) that the premses let for residentia
purposes are required bona fide by the for
occupation as a residence for hinself or for
any menber of his famly dependent on him if
he is the owner thereof, or for any person
for whose benefit the prem ses are held and
that the landlord or such person has no other
reasonabl y sui tabl e residentia
accommodat i on;

Expl anati on: For the purposes of this d ause,

"prem ses let for residential purposes" include
any prem ses which having been et for use as a
resi dence are, wi t hout the consent  of t he

| andl ord, wused incidentally for comercial or
ot her purposes,"
Section 25B which forns part of Chapter 111 A was introduced
inthe Act by Amending Act 18 of 1976 with effect from
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Decenber 1, 1975. The fasciculus of sections is headed

"Summary Trial of Certain Applications’. Section 25B (1),

(4) and (5) are material for the present purpose. They read

as under:

"25B (1) Every application by a landlord for the recovery
of possession or any premses on the ground
specified in clause (e) of the proviso to sub-sec.
(I') of section 14 or under section 14A, shall be
dealt with in accordance with the procedure
specified in this section

(4) The tenant on whom the sumons is duly served
(whether in the ordinary way or by registered
post) in the formspecified in the Third Schedul e
shal |l not contest the Prayer for eviction fromthe
Premi ses unl ess

510
he filesan affidavit- stating the grounds on which
he seeks to contest the application for eviction
and obtains |eave from controller as hereinafter
provided; and in default of his appearance in
pursuance of the sumons —or his obtaining such
| eave, the statenment nmade by the landlord in the
applicationfor _eviction shall be deemed to be
admtted by the tenant and the applicant shall be
entitled/'to ~an order for eviction on the ground
af or esai d.

(5) The Controller shall giveto the tenant |eave to
contest the applicationif the affidavit filed by
the tenant di scl oses such facts as woul d
disentitle the Ilandlord from obtaining an order
for the recovery of possession of the prem ses on
the ground specified in clause (e) of the proviso
to sub-section (1) of section 14, or under sec.
14A"

The increased tenpo of _industrialisation since the

i ndependence resulted in nmass. mgration of population from
rural to urban areas. This urbani'sation process resulted in
phenonenal denand for housi ng accommpdati on. Harsh econom c
| aw of denmand and supply operated wth full vigour to the
di sadvantage of the wunder privileged. To checkmate the
profiteering by the owners of property and to protect the
weaker sections, nmost of the States in our country enacted
legislation for the protection of tenants of premses
situated in wurban and sem -urban areas. These | egi sl ations
have been enacted with the avowed object of putting a fetter
on the wunrestricted right of re-entry ‘enjoyed by the
landl ords with a view to protecting the tenants assuring
security of tenure. This avowed object and  purpose. for
enacting legislation nust always inform and  guide the
interpretative process of such socially oriented beneficia
| egi sl ation. But the | anguage of the. statute has to be kept
inview to determine the width and anbit of protection
Normally in all such statutes a provision is inserted
prescribing enabling provision under which [Iandlord can
recover possession and thereby restricted the unfettered
right of re-entry. One such provision normally to be found
in all such statutes is the one which enables a landlord to
recover possession if he bonafide requires the same for
occupation by hinself or for the use of the nenbers of the
fam ly dependent on him If the |landlord seeks possession -
bonafide for his personal requirenent, he
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nmust comence the action by filing a petition and the tenant

would be entitled to appear and defend the action. Wile

defending the action in an adversary systemthe tenant woul d
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file his witten statement raising contentions which in
terns woul d focus the attention of the court on questions of
facts in dispute on the basis of which issues on which
parties are at variance would be franed. Both the parties
woul d | ead evidence and ultimately on eval uation of evidence
the court/Controller would determine the issues on the
principle of preponderance of probability and answer the
issues one way or the other determining the fate of the

petition.
That was the position under the Act. On t he
i ntroduction of Chapter IIIA a notable departure has been

made in the Act wth regard to the procedure for trial of
actions brought under section 14A and 14(1)(e) Wwen a
petition is brought before the Controller under section
14(1)(e) a summons has to be issued to the tenant and when
the sunmons is served the tenant cannot straightway proceed
to contest the petition for eviction fromthe prem ses but D
ei ther he nmust surrender possession or seek | eave to contest
the petition. ~ While seeking | eave he nust file an affidavit
setting out- the grounds on which he seeks to contest the
application for eviction. This is the scheme of section
25B(1) and (4). Then cones section 25B(5) which provides
that the Controller i's under a statutory duty-note the
expression "shall give leave to the tenant to contest the
application"-to grant leave if the "affidavit filed by the
tenant discl oses such facts as would disentitle the |landlord
fromobtaining an order for the recovery of possession’ of
the premises on the' ground nentioned in section 14(1)(e),
i.e. bona fide requirenent for his personal use or the use
of the nenbers of his famly.

Let us recall the procedure for obtaining a decree or
order for weviction against a tenant entitled to protection
of Rent Act other than Del hi Rent Act. Wat woul d the court
expect the landlord to prove before he seeks to | recover
possession from the tenant on the ground that he bonafide
requi res possession for his own use or the wuse of the
nmenbers of his famly ? In a catena of decisions it has been
decided that in order to succeed the |andlord should show
that the prem ses have been let out as a residence or for
resi dential purposes; that the [andlord needs to occupy the
prem ses, which may inply that either he has got no other
accommodation in the city or town in which the premses in
guestion are situated or the one in
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hi s possessi on does not provide hima suitable residence and
he is required to shift to the prem ses in question, that
his need is genuine and that it is not merelya fancifu
desire of an affluent |andlord who for the fancy of changing
the premises would like to shift to the one fromwhich the
tenant is sought to be evicted; that he is acting bona fide
in approaching the court for recovery of possession; and
that his denmand is reasonable. These facts have to be proved
to the satisfaction of the Court and once the trend of
judicial opinion as expressed by the court went so far as to
say that the court cannot pass a decree on conpronse
because the statute has cast duty on the court to be
satisfied about the requirenent of the landlord and a
conprom se decree was held to be a nullity (See Bahadur
Singh & another v. Mini Sabrat Dass & another.(l) Kaushal ya
Devi & others v. Shri K. L. Bansal.(2) Certain states have in
their respective legislations also inposed an additiona
condition before the landlord can obtain possession for
personal requirenment viz. before making a decree or order of
eviction the Court nust weigh the relative hardship of the
l andl ord and the tenant and if greater hardship is likely to
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be caused to tenant, the court s under an obligation to
refuse to pass the decree notwithstanding the fact that
 andl ord has proved his requirenent. Rent Restriction
| egislation enacted by States may differ from State to
State. Restrictions on the landlord’ s unfettered right to re
entry may be stringent or not so stringent dependi ng upon
the local situation. But the underlying thrust of all rent
restriction legislations wuniversally recognised nust not be
lost sight of that the enabling provisions of the rent
restriction Act are not to be so construed or interpreted as
woul d make the protection conferred on the tenant illusory
by a |iberal approach to the desire of the landlord to evict
tenant under the canouflage of personal requirenent. It is
not for a nmonent suggested that a |andlord should not get
possession if he genuinely requires the prem ses for his own
use and occupation. That much incidental elenent of
ownership in a country governed by m xed econony is stil
bei ng recogni sed” though in the wake of agrarian reforns the
tenants of agricultural |and have been nade the owners
thereof in ~al nost the whole country. But that is a subject
with which we are not concerned. W nust proceed on the
accepted principle that the one el enment of ownership, viz.,
right to personally occupy and enjoy, stands |egislatively
recogni sed when an enabling provision was nade while
restricting the unfettered right of
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the landlord to renter demi sed premises at his sweet wll
giving himA an opportunity to seek possession on the ground
of personal requirement. But care has to be taken to
visualise that the lust for increasing rent by getting the
prem ses vacated nasqueradi ng under the garb -of '« persona
requi renent does not over reach the Courts. This is the gist
of observations of this Court in Bega Begum & Ors. v. Abdu
Ahad Rehman & Os.; (1) where it was held that the
expression 'reasonable requirenent’ in section 11(h) of the
Jammu & Kashmir Houses and Shops Rent Control Act, 1966,
undoubt edl y postul ates that there nust be an el enent of need
as opposed to a nere desire or wish. The distinction between
desire and need shoul d doubtl ess be kept in mind but not so
as to make even the genui ne need nothing but a desire as the
Hi gh Court appeared to have done in that case. This
observation was quoted with approval in Rewal Singh v.
Lajwanti.(2) In Kewal Singh’s case this Court repelled
challenge to the constitutional validity of section 25B of
the Act.

Undoubt edly the procedure prescribed in Chapter II11A of
t h e Act is materially different in that it is nore harsh
and wei ghted against the tenant. But should this procedura
conundrum change the entire |andscape of law.? Wen a
| andl ord approaches Controller under section 14(1) proviso
(e), is the court to presune every avernent in the petition
as unchal | engeabl e and truthful ? The consequence of refusa
to grant | eave nmust stare in the face of the Controller that
the landlord gets an order of eviction w thout batting the
eye lid. This consequence itself is sufficient to liberally
approach the prayer for |leave to contest the petition. Wile
exam ning the question whether |eave to defend ought or
ought not to be granted the limted jurisdiction which the
Controller enjoys is prescribed within the well defined
[imts and he cannot get into a sort of a trial by
affidavits preferring one set to the other and thus
concluding the trial without holding the trial itself. Short
circuiting the proceedings need not nasquerade as a strict
conpliance wth sub-section (5) of section 25B. The
provision is cast in a mandatory form Statutory duty is
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cast on the Controller to give | eave as the | egislature uses
the expression ’'the Controller shall give’ to the tenant
leave to contest if the affidavit filed by the tenant
di scl oses such fact as would disentitle the landl ord for an
order for recovery of possession. The Controller has to | ook
at the affidavit of the tenant seeking |leave to
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contest. Browsing through the affidavit if there energes
averment - of facts which on a trial, if believed, would
non-suit the Ilandlord, |eave ought to be granted. Let it be
made clear that the statute is not cast in a negative form
by enacting that the Controller shall refuse to give to the
tenant |eave to contest the application unless the affidavit
filed by the tenant discloses such facts as would disentitle
the landlord fromobtaining  an order etc. That is not the
mould in which the section is cast. The provision indicates
a positive approach and not a negative inhibition. Wen the
| anguage  of a statute is plain, the principle that
| egi sl ature speaks “its mnd in the plainest |anguage has to
be given full effect. No canon of construction pernits in
the nane of~ illusory i ntendnent defeating the plain
unanbi guous | anguage expressed to convey the |egislative
mnd. And the |legislature had before it order 37, an
anal ogous provision  where |leave to defend is to be granted
and yet avoiding the phraseology of the Code of GCvi
Procedure, nanely, ’/substantial defence’ and ’vexatious and
frivol ous defence’, the legislature used the plainest
| anguage, 'facts disclosed in the affidavit of the tenant’.

The | anguage of sub-section S of section 25B casts a
statutory duty on the Controller to give to the tenant |eave
to contest the application, the only pre-condition for
exercise of jurisdiction being that the affidavit filed by
the tenant discloses such facts as ~would disentitle the
l andl ord from obtaining an order for the recovery of 13;
possession of the premises on  the ground nentioned in
section 14(1) (e). Section 14(1) starts with a non obstante
cl ause which would necessarily inply that the Controller is
precluded from passing an order or decree for recovery of
possessi on of any prenises in favour of the |andlord agai nst
the tenant unless the case is covered by any of the clauses
of the proviso. The proviso sets out various enabling
provi sions on proof of one or the other, the landlord would
be entitled to recover possession fromthe tenant. One such
enabling provision is the one enacted in section 14(1)
proviso (e). Upon a true construction of-proviso (e) to
section 14(1) it would wunm stakably appear that the burden
is on the landlord to satisfy the Controller that the
prem ses of which possession is sought 1is; (i) let. for
residential purposes; and (ii) possession of the premses is
required bona Fide by the landlord for occupation as
residence for himself or for any nmenmber of his family etc.
and (iii) that the landlord or the person for whose benefit
possession is sought has no other reasonably suitable
resi dential accomodation. This burden, landlord is required
to di scharge before the Controller gets jurisdiction to nake
515
an order for eviction. This necessarily transpires fromthe
| anguage of section 14(1) which precludes the Controller
frommaking any order or decree for recovery of possession
unl ess the | andl ord proves to his satisfaction the
conditions in the enabling provision enacted as proviso
under which possession is sought. Initial burden is thus on
the | andl ord.

The question is whether this burden is in any way
di luted or stands discharged or wholly shifted to the tenant
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because of a different procedure prescribed in Chapter II1A
of the Act. Section 25(4) provides that in default of the
appearance of the tenant in pursuance of the sumons or his
obt ai ning such |eave, the statement nmade by the landlord in
the application for eviction shall be deened to be admitted
by the tenant and the |l andlord shall be entitled to an order
for eviction on the ground set out in section 14(1)(e) on a
conbi ned reading of section 14(1) proviso (e) with section
25B(1) and (4) the legal position that energes is that on a
proper application being made in the prescribed manner which
is required to be supported by an affidavit, unless the
tenant obtains |eave to defend as contenplated by sub-
sections (4) and (S) of section 25B, the tenant is deened to
have admtted all the avernents nade in the petition filed
by the Iandlord. The effect of these provisions is that the
Controller would act on the admission of the tenant and
there is no better proof of fact as adm ssion, ordinarily
because facts which are admtted need not be proved. But
what happens if the tenant appears pursuant to the sumons
i ssued under sub-sec. 2 of section 25B, files an affidavit
stating the grounds on which he 'seeks to contest the
application. As a corollary it would transpire that the
facts pleaded by the landl ord are di sputed and controvert ed.
How is the Controll'er thereafter to proceed in the matter.
It would be open to the landlord to contest the application
of the tenant seeking |eave to contest and for that purpose
he can file an affidavit in reply -but -production and
adnmi ssion and evaluation of documents at that stage has no
pl ace. The Control ler has to confine himself to the
affidavit filed by the tenant under sub-section 4 and the
reply, if any. On persuing the affidavit filed by the tenant
and the reply if any filed by landlord the Controller has to
pose to hinmself the only question: Does the affidavit
di scl ose, not prove, facts as would disentitle the |andlord
fromobtaining an order for the recovery of possession on
the ground specified in Clause (e) of the proviso to
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section 14(1). The Controller is not to record a finding on
di sputed questions of facts or his preference of one 'set of
affidavits against other set of affidavits. That is not the
jurisdiction conferred on the Controller by sub-sec. 'S
because the Controller while exam ning the question whet her
there is a proper case for granting leave to contest the
application has to confine hinself to the affidavit filed by
the tenant disclosing such facts as would prim facie and
not on contest disentitle the landlord from obtaining an
order for recovery of possession. At the stage when
affidavit is filed under sub-section (4) by the tenant and
the same is being examned for the purposes of sub-section
(5) the Controller has to confine hinmself only to the
avernents in the affidavit and the reply if any and that
becomes manifestly clear from the | anguage of sub-section
(S) that the Controller shall give to the tenant |eave to
contest the application if the affidavit filed by the tenant
di scl oses such facts as would disentitle the Iandlord from
recovering possession etc. The jurisdiction to grant |eave
to contest or refuse the sane is to be exercised on the
basis of the affidavit filed by the tenant. That al one at
stage is the relevant docunment and one must confine to the
avernents in the affidavit. |If the averments in the
affidavit disclose such facts which, if ultinmately proved to
the satisfaction of the Court, would disentitle the |andlord
from recovering possessi on, that by itself rmakes it
obligatory wupon the Controller to grant leave. It is
imuaterial that facts all eged and di scl osed are controverted
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by the Iandlord because the stage of proof is yet to cone.
It is distinctly possible that a tenant may fail to nmmke
good the defence raised by him Plausibility of the defence
raised and proof of the sane are materially different from
each other and one cannot bring in the concept of proof at
the stage when plausibility has to be shown. This view taken
in S Kanjibhai & Os. v. Mehanraj Rajendra Kumar, (l) Kishan
Singh v. Mhd. Shafi & Os.(2) appears to have been approved
in Santosh Kumar v. Bhai Mol Singh (3) where at p. 1217
this, Court while conmenting upon an order granting
conditional |eave wunder order XXXVII, r. 3, passed by the
trial judge which was to this effect: "In the absence of
t hese documents, the defence of the defendants seens to be
vague consisting of indefinite assertions ', observed as
under :

"This is a surprising conclusion. The facts given
in the affidavit are clear and precise, the defence
could hardly
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have been clearer. W find it difficult to see how a
def ence that on the face is clear becones vague sinply
because the evidence by which it is to be proved is not
brought on file at thetime the defence is put in.

The | earned judge has failed to see that the stage
of proof can/only cone after the defendant has been
allowed to enter an appearance and defend the suit, and
that the nature of the defence has to be determnined at
the tinme when the affidavit is~ put in. At that stage
all that the Court has to determne is whether, 'if the
facts alleged by the defendant are duly proved they
will afford a good or even a plausible answer to the
plaintiffs claim Once the Court is satisfied about
that, | eave cannot be w thheld and no question about
i mposing conditions can arise, _and once leave is
granted, the normal procedure of a suit, so far as
evi dence and proof go, obtains".

The manifest error conmtted inthe procedure followed at
present by the Controller under s. 25B nay be pointed out.
The tenant has to file an affidavit stating the grounds on
which he seeks to contest the application. The Controller
may accept an affidavit in reply if landlord chooses to file
one. So far there is no difficulty. There then follow
affidavit in rejoinder and sur-rejoinder and the docunents
are produced and when this procession ends the Controller
proceeds to examne the rival contentions. as if evidence
produced in the form of the affidavits untested by cross-
exam nati on and unproved docunents are before himon the
appreciation and eval uation of which he records an
affirmative finding that the facts disclosed in the
affidavit of tenant are not proved and therefore leave to
contest should be refused. |In our opinion, this'is wholly
i mperm ssible. The regular trial required to be held by a
Court of Small Causes as contenplated by sub-sec. 6 read
with sub-sec. 7 of section 25B is not to be substituted by
affidavits and counter-affidavits at the st age of
considering tenant’'s affidavit filed for obtaining | eave to
contest the petition under sub-sec. 4. Sub-section 6 enjoins
a duty on the Controller where leave is granted to the
tenant to contest the application to commence the hearing of
the petition as early as practicable and sub-section 6
prescri bes procedure to be followed as if the Controller is
a Court of Small Causes. The Court of Small Causes foll ows
t he
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summary procedure in the adversary system where w tnesses
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are exam ned and cross-examned and truth of averment is
deci ded on the touchstones of cross-exanm nation. A speedy
trial not conformng to the well-recognised principle of
arriving at truth by testing evidence on the touchstone of
cross-exam nation, should not be easily read into the
provision at a stage not contenplated by the provision
unless the statute positively by a specific provision
introduces the sanme. The schene of section 25B does not
introduce a trial for arriving at the truth at the stage of
proceedi ng contenpl ated by subsection (4) of section 25B

It is at this stage advantageous to refer to the
anal ogous provisions in order 37 of the Code of GCivi
Procedure to find out whether that provision is bodily
incorporated in sub-sec. 5 of section 25B or there is
material departure so that stare decisis may or nmay not shed
[ight on the vexed question. Order 37 Rule 1 sets out courts
and cl asses of suits to which the order would apply. Rule 2
provides for institution of sunmmary suits and sub-rule 3 of
rule 2 provides that the defendant shall-not defend the suit
referred to in subrule (1) unless he enters an appearance
and in default-of his entering an appearance the all egations
in the plaint shall be deemed to be adnitted and the
plaintiff shall be entitled to a decree for a sumetc. Sub-
rule 3 provides the procedure where the defendant enters an
appearance. On such appearance being entered the plaintiff
has to serve on the defendant sumons for judgnent in the
prescribed form which is to be supported by an affidavit
verifying the cause of action and the ampbunt clained and
stating that in his belief thereis no defence to the suit.

It may be recalled that thelanguage of ‘rule 3 of order
XXXVIl Code of Cvil Procedure, prior to theanmendnent of
the Code in 1976 was materially different and substantially
the whole of rule 3 has been replaced  making detailed
provi sion therein about the manner, nethod and circunstances
in which |eave to defend may be granted or refused Leave to
def end under sub-rule (5) of rule 3 may be granted if the
defendant by affidavit or otherw se discloses such facts to
the Court as may be deened sufficient to entitle him to
defend. The first proviso makes it clear that the |eave
shall not be refused unless the Court is satisfied that the
facts disclosed by the defendant do not indicate that he has
a substantial defence to raise or that the defence intended
to be put up by the defendant is frivolous or vexatious:
Recal | the | anguage sf sub-s. (5) of s 25B which
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makes it obligatory upon the Controller to give | eave by use
of the’ mandatory |anguage that the Controller shall give
| eave to defend to the tenant to contest the application if
the affidavit filed by the tenant discloses such facts as
woul d disentitle the landlord fromobtaining an order for
the recovery of possession, etc. For proper and better
appreciation it may be made clear that when the mandate - of
the section is that |eave shall be granted as it enjoins a
positive duty while the proviso to sub-rule (S) of rule 3 of
order XXXVIl provides that |eave to defend shall not  be
refused unless the Court is satisfied that the facts
di scl osed by the defendant do not indicate that he has a
substantial defence to raise, etc. Undoubtedly, the test of
triable issue has been largely followed by the Court while
considering application for leave to defend wunder order
XXXVIT, rule 3(S) but what <constitutes a triable issue
al ways depends upon the facts and circunstances of each case
and its connotation would change after the recasting of
whol e of rule 3 of order XXXVI1. It was, however, urged that
the scope and ambit of sub-s. (5) of s. 25B in its
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conparison with sub-rule (5) of rule 3 of order XXXVIl is no
nore res interain viewof the decision of this Court in
Busching Schmitz (P) Ltd. v. P.T. Menghani & Anr. (1) This
Court observed as under
"But we make it plain even at this stage that it
is fallacious to approximate (as was sought to be done)
s. 25B (5) with order 37, r. 3 of the Code of Cvi
Procedure. The social setting denmandi ng sunmary
proceedi ng, the nature of the subject-matter and, above
all, t he | egi sl ative diction which has been
del i berately designed, differ in the two provisions The
| egal anbit and judicial discretion are wder in the

latter while, in the former with which we are concern
ed, the scope for opening the door to defence is
narrowed down by the strict wor ds used. The

Controller’s power to give |leave to contest is cribbed
by the condition that the ’'affidavit filed by the
tenant discloses  such facts as would disentitle the
| andlord from obtaining an order for the recovery of
possession of the premises on the ground specified in
cl. (e) —of the proviso to sub-s. (1) of s. 14 or under
s. 14A. Disclosure of facts which disentitle recovery
of possession is-a sine qua non for grant of |eave. Are
there facts disentitling the invocation of s. 14A ?"
520
It is not clear fromthe decision whether this Court took
note of whole of the re-structured rul'e 3 of order XXXVII or
it was keeping in viewthe unamended rule 3 of order XXXVII
Neither is quoted, none is referred to and it is not clear
whet her a note of anendment of 1976 was taken. That apart,
conpare the |anguage of both the provisions as herei nabove
i ndi cated. The two provisos to sub-rule (5) of r. 3 nmake it
clear that the |eave cannot be refused if the defendant has
a substantial defence to nmke or that the defence intended
to be put up is neither frivolous or vexatious. Defence has
to be substantial before |[|eave can be obtained. Conpare it
with expression ’'affidavit discloses such facts as would
disentitle the landlord, etc.”. It is not difficult to
ascertain where obligatory duty is cast. Mere disclosure of
facts, not a substantial defence is the sine qua non
Further, the Court can grant conditional |eave or |eave
l[imted to the issue wunder order XXXVII, r. 3(5). There is
no such power conferred on the Controller under sub-s. (S)
of s. 25B. Coming to the social setting referred to by this
Court, one nust not overlook the fact ~that a sumary
procedure can as well be prescribed for all suits to satisfy
the felt needs of time referable to highly congested Court
dockets. There is no evangelical sanctity in speeding up the
actions against tenants alone. The landlord at one  stage
lets out the premises with the knowedge that it is
difficult to evict tenant and obtain possession and,
therefore, would reasonably be expected to foresee that even
if he has sone future need he will not get back possession
and yet after letting out premises in a short tine
approaches the Court on the ground of personal requirenent
and the tenant may not get even a chance to defend hinsel f.
Social setting is, therefore, in favour of tenant. However,
referring to this decision a Full Bench of the Delhi H gh
Court in Mhan Lal v. Tirath Ram Chopra & Anr., (1) observed
that the scope for granting | eave under sub-s. (5) of s. 25B
is narrower than the one under order XXXVII, rule 3, Code of
Cvil Procedure. W do not accept the interpretation of the
observations of this Court in Busching Schmitz's case as
under st ood by the Del hi H gh Court.
At this stage we may also refer with advantage to the
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decision of this Court in B.N. Mitta & Anr. v. T.K Nandi
(2) In this case a petition wunder s. 14A(1) of the Del hi
Rent Control Act was filed

521

for eviction of the tenant on the ground that the |andlord
has retired from Governnment service and he has been call ed
upon to vacate the Governnent premses which he was
occupying by virtue of his office. The only relevant
observation to which our attention was drawn reads as under

"Leave to contest an application under section
14(1) cannot be said to be anal ogous to the provisions
of grant of |eave to defend as envisaged in the G vi
Procedure Code. Oder XXXVII, rule 2, sub rule (3) of
the Code of Civil Procedure provides that the defendant
shall not appear or ~defend the suit unless he obtains
| eave from a Judge as hereinafter provided so to appear
and defend. Sub-rule (1) of rule 3 of Order XXXVII | ays
down the procedure to obtain |eave. Under the
provi sions leave to appear and defend the suit is to be
given if ~the affidavit discloses such facts as would
make i ncumbent on the hol der to prove consideration or
such other facts as the court may deemsufficient to
support the application. The scope of section 25B (5)
is very restricted for leave to contest can only be
given if the facts are such as would disentitle the
landlord from obtaining an order for recovery of
possessi on on the ground specified in section 14 A"
Wth respect, the fact that an obligatory duty is cast on
the Controller to grant |eave on disclosure of facts in the
affidavit as woul d disentitle the landlord to obtain
possession itself specifies and defines the scope and anbit
of jurisdiction and power of the Controller. Assum ng that

Order XXXVI I, sub-rule (5) of* rule 3 confers ' wider
di scretion on the Court that by mere conparison cannot cut
down or narrowor |imt the power coupled wth the duty

conferred on the Controller under sub-sec. (5) of s. 25B
Mere di sclosure of facts which when proved in a regular
trial which would disentitle the landlord to obtain relief,
such disclosure only inpels the Controller to grant |eave.
It is not necessary to record as required by Order XXXV
Rule 5 whether the defence is substantial or frivol ous as
vexatious. W find it difficult to subscribe to the view
that the jurisdiction under sec. 25B (5) is very |limted.

W may as well nowrefer to Sarwan ~Singh & Anr. v.
Kasturi Lal (1) of course, the question substantially raised
in that case was
522
about the apparent conflict between Slum Areas (I nprovenent
and Cl earance) Act, 1956 and ss. 14A, 25 and 25B of / Del hi
Rent Control Act, 1958. What is the scope and “anbit of
jurisdiction of the Controller under sub-sec. (5) of s. 25B
did not come wup for consideration. Wat was, however,
poi nted out was that s. 25B provides for a procedure to
ef fectuate the purpose underlying s. 14A and s. 14(1) (e)
whi ch enables the landlords to recover, imedi ate possession
of the prem ses’. Expostulating the philosophy underlying
this provision this Court observed as under

"Whatever be the merits of that philosophy, the
theory is that an allottee fromthe Central Governnent
or a legal authority should not be at the nercy of
| aw s del ays while being faced with instant eviction by
his landlord save on paynent of what in practice is
penal rent. Faced with a Hobson's choice, to quit the
official residence or pay the market rent for it, the
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allottee had in turn to be afforded a quick and
expedi tious renmedy against his own tenant. Wth that
end in viewit was provided that nothing, not even the

slum cl earance Act, shall stand in the way of the
allottee from evicting his tenant by resorting to the
summary procedure prescribed by Chapter [II11A  The

tenant is even deprived of the elenentary right of a
defendant to defend a proceeding brought against him
save on obtaining | eave of the Rent Controller. If the
leave is refused, by s. 25B (4) the statenent made by
the landlord in the application for eviction shall be
deened to be admitted by the tenant and the landlord is
entitled to an order for eviction. No appeal or second
appeal lies against that order. Section 25B(8) denies
that right and provides instead for a revision to the

H gh Court whose jurisdictionis linmted to finding out

whet her the order conplained of is according to |aw"
This observation is in the context of a proceedi ng under s.
14A where a landlord on ceasing to be in Governnment service
is likely to be on the road. It ill-conpares with s. 14(1)
(e). But —apart from that, this decision is not helpfu
because the question did not arise in that case about the
scope and anbit of s. 25B(5). Undoubtedly, as has been
stated in the decision, “the object and purpose of the
| egi sl ati on assunmes greater relevance while interpreting the
| anguage of the statute. The provision under construction
finds its place in
523
the Del hi Rent Control Act, 1958. Its long title shows the
object underlying the legislation. The long title is: 'An
Act to provide for control of rents and eviction and rates
of hotels 1lodging houses and for the |ease of vacant
prem ses to CGovernnent in certain areas in the Union
Territory of Delhi’. The underlying object is to provide for
control of eviction. This nust-informevery interpretative
process including the provision contained in s. 25B(5). By
construction of s. 25B(5) let us not return to the days when
under the Transfer of Property Act except in the case of
fixed period of tenancy the tenant at will had no defence to
offer and could be thrown out at the mere whim and fancy of
the landlord. Wen |eave to contest the petition-is refused
the uninvestigated avernments in the petition are deened to
be of such great evidentiary value as to result in eviction
wi thout the examination of those averments. The outcone of
refusal to grant leave nust stare into  the face while
deciding the scope of the power and jurisdiction under s.
25B(5) .

In passing we may refer to two decisions of this Court
in CA. 179/82 (Charan Dass Duggal v. Brahma Nand, decided on
January 11, 1982) and CA. 527/82 (Om Parkash Saluja v. Snt
Saraswati Devi, decided on February 8, 1982). W would have
avoi ded any reference to these two decisions because the
decision in each case was rendered on the facts of the case
but the Full Bench of the Del hi H gh Court referred to these
two deci sions and observed that the ratio in each of it runs
counter to the large Bench decisions of this Court in
Busching Schmitz and B.N. Mtto' s cases and that the two
earlier decisions provided the I aw of the | and under Article
141 of the Constitution. W fail to see any inherent
conflict between the aforenmentioned two earlier decisions
and the two |later decisions. The earlier two decisions have
been fully discussed by us and we find nothing in the |ater
two decisions which may even renotely be said to run counter
to the ratio of the earlier decisions.

It is indisputable that while exam ning the affidavit
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of the tenant filed wunder s. 25B (4) for the purpose of
granting or refusing to grant | eave to contest the petition
the landlord who has initiated the action has to be heard.
It would follow as a necessary corollary that the |andlord
may controvert the averments nade in the affidavit of the
tenant but the decision to grant or refuse |eave nust be
based on the facts disclosed in the affidavit. If they are
controverted by the landlord that fact may be borne in mnd
but if the facts dis-
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closed in the affidavit of the tenant are contested by way
of proof or disproof or producing evidence in the form of
other affidavits or docunents that would not be perm ssible.
It is not the stage of proof of facts, it is only a stage of
di scl osure of facts. Undoubtedly, the rules of natura
justice apart fromthe adversary system we follow nmnust
permit the landlord to contest affidavit filed by the tenant
and he ~can do so by controverting the same by an affidavit.
That woul'd be an affidavit “in_ reply because tenant’s
af fidavit. is the min affidavit being treated as an
application seeking |eaveto contest the petition. But, the
matter should end there. Any attenpt at investigating the
facts whether they appear ~to be proved or disproved is
beyond the scope of sub-s. (5) of s. 25B. Viewed fromthis
angle the decision in "Mhan Lal’'s case rendered by the Ful
Bench of the Delhi /High Court is far in excess of the
requirenent of s. 25B (5) and the view taken therein does
not comend to us.

It was, however, wurged that s. 37 (1) makes it
obligatory for the Controllerto not only hear the |andlord
but exam ne evidence at the stage of granting or refusing to
grant leave to contest. Section 37 (1) provides that no
order which prejudicially affects any person shall be made
by the Controller wunder the Act wthout giving him a
reasonabl e opportunity of showing cause against the order
proposed to be made and until his objections, if any, and
evi dence he nmay produce in support of the same have been
considered by the Controller. Sub-section (2) of s. 37
provides that subject to any rules that may be nmade under
the Act, the Controller shall, while holding an inquiry in
any proceeding before him followas far as my be the
practi ce and procedure of a Court of Small Causes, including
the recording of evidence. Section 37 (1) prescribes
procedure to be followed by the Controller in a proceeding
under the Act and sub-s. (2) makes it clear that subject to
the rules that nay be nade under the Act, the Court has to
follow the practice and procedure of the Court of Snal
Causes inclusive of the provision for recordi ng of evidence.
However, in this context it is advantageous to refer to sub-
s. (7) of s. 25B. It reads as under

"25B (7). Notwithstanding anything contained in
sub-section (2) of section 37, the Controller shall
while holding an inquiry in a proceeding to which this

Chapter applies, follow the practice and procedure of a

Court of Small Causes, including the recording of

evi dence. "
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Sub-section (7) of s. 25B opens with a non-obstante cl ause
and provides that while holding an inquiry in a proceeding
to which the Chapter [II11A applies, the Controller has to
follow the practice and procedure of a Court of Small Causes
i ncluding the recording of evidence. Section 25B (1) |eaves
no room for doubt that it is a self contained code and that
is why sub-s. (7) had to open with a non-obstante cl ause. It
is crystal clear that while holding the inquiry under
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Chapter II1A which incorporates s. 25B, the Court has to
follow the practice and procedure of a Court of Snall
Causes. It was, however, subnitted that the non-obstante
cl ause excludes the application of sub-s. (2) of s. 37 and
not sub-s. (1) of s. 37 and, therefore, when leave to
contest is sought by the tenant not only the |andlord can
contest the sane which is indisputable but the Conroller
will have to follow the procedure prescribed ins. 37 (1),
nanmely, inviting the objections, taking into consideration
the evidence that may be produced, etc. If s. 37 (1) is
attracted and the evidence has to be produced and the
Controller i s bound to t ake t hat evi dence into
consi deration, the evidence can as well be oral evidence
whi ch necessitates the exam nation and cross-exani nation of
witnesses. |If that is contenpl ated by s. 37 (1),
incorporating it in-s. 25B wuld be self-defeating. On the
contrary even the-exclusion of s. 37 (1) will necessarily
foll ow fromthe provision contained in sub-s. (10) of s. 25B
whi ch reads as under
"25 (10). Save as otherwise provided in this
Chapter, —the procedure for the disposal of an
application for eviction on the ground specified in
clause (e) of the proviso to sub-section (1) of section
14, or under section 14A, shall be the same as the
procedure for the disposal of applications by
Controllers."
It would appear at ' a glance that sub-s. (10) operates to
bring in s. 37 (1) after leave to contest is granted.
However, if there is  any provision in s. 25B for dealing
with an application under that section that would prevai
over other provisions of the Act. Wile considering an
application anongst others under s.14 (1) proviso (e), if at
the time of considering the application for granting | eave
the procedure wunder s.37 (1) is to be followed it ' would
render sub-s. (10) superfluous —and redundant. If s. 37 (1)
were to govern all proceedings including the application for
| eave to contest the proceedings, 'sub-s. (7) and sub-s. (10)
woul d both be rendered
526
redundant. On the contrary the very fact that sub-s. (7)
provides that while considering the affidavit of the tenant
seeking permssion to contest the proceedings the practice

and procedure of the Small Causes Court will haveto be
followed itself indicates the legislative intention of
treating Chapter I[1lA and especially s. 25B as self

contained code and this conclusion is buttressed by the
provisi on of sub-s. (1) whi ch provides t hat every
application by landlord for recovery of possession of any
prem ses on the ground specified in clause (e) of the
proviso to sub-s. (1) of s. 14 shall be dealt wth in
accordance with the procedure specified in s. 25B. “Any ot her
section prescribing procedure for disposal of application
covered by sub-s. 1 of s. 25Bwll be excluded. And that
will also exclude s. 37 (1). The stage for considering the
application for leave to contest the petition is anterior to
the stage of hearing the substantive petition for eviction
and the procedure for the disposal is prescribed in sub-s.
(7). After grant of |eave to contest sub-s. (10) of s. 25B
cones into operation and it nakes it abundantly cl ear that
the procedure prescribed while holding an inquiry consequent
upon the granting of |eave to contest shall be the sane as
required to be followed by Controller. This directly points
inthe direction of s. 37 (1). Therefore it is crystal clear
that s. 37 (1) is not attracted at the stage of considering
an application for leave to contest filed under sub-s. (4)
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and exam ned under rule Sub-s. (5) of s. 25B
Before concluding on this point conceding that a
summary procedure has been devised so that the bane of |aw
courts and |l egal procedure as at present in vogue manifestly
showi ng regard for the truth being the last itemon the Iist
of priorities and, therefore, the tenant should not
necessarily be permitted to prolong the litigation and cause
hardship to the landlord who is seeking possession on the
ground of personal requirenment by raising untenable and
frivol ous defence where speedy decision is desirable in the
interest of society, does not inply that ignoring the
mandate of law, the Controller should hold trial at a stage
not prescribed by the statute. Inability to nake good a
def ence does not render = every defence either frivolous or
vexatious. In a civil ~proceeding the courts decide on the
preponderance of probabilities and it may be that while
evaluating the evidence the Court may |ean one way or the
other but  the one rejected does not necessarily become
vexatious or frivolous. The last two are positive concepts
and have " to be specifically found and it is not an end
product of failure to offer convincing proof because sone
times a party may fail to prove the fact because the other
si de
527
can so doctor or articulate the facts that the proof may not
be easily available.” Coupled with thisis the fact that the
justice delivery 'system in this country -worshipped and
ardently eul ogi sed is an adversary system the basic
postul ate of which was noticed by this Court in Sangram
Singh v. Election Tribunal, Kotah & Anr. (1) as under
"Now a code of procedure nust be regarded as such
It is procedure, sonmething designed to facilitate
justice and further its ends; not a penal enactnent for
puni shment and penalties, not a thing designed to trip
peopl e up. Too technical —a construction of sections
that leaves no room for reasonable elasticity of
interpretation should therefore be guarded against
(provi ded always that justice is done on both sides)
lest the very neans designed for the furtherance of
justice be wused to frustrate it. Next, there nust be
ever present to the mnd the fact that our |aws of
procedure are grounded on a principle of natura
justice which requires that nen should not be condemed
unheard, that decisions should not be reached behind
their backs, that proceedings that affect their1ives
and property should not <continue in their absence and
that they should not be precluded fromparticipating in
them O course, there nmnust be exceptions and where
they are clearly defined they nmust be given effect to.
But taken by and |arge, and subject to that proviso,
our laws of procedure should be construed, — wherever
that is reasonably possible, in the Ilight of that
principle.”
Add to this the harshness of the procedure prescribed under
section 25B. The Controller is the final arbiter of facts.
Once leave is refused, no appeal is provided against the
order refusing | eave (see sub-section (8) of section 25B). A
revision petition my be filed to the Hgh Court but
realistically no one should be in doubt about the narrow
constricted jurisdiction of the High Court while interfering
with findings of facts in exerci se of revisiona
jurisdiction. Conpared to the normal procedure certainly the
procedure is a harsh one and that considerably adds to the
responsibility of the Controller at the time of deciding the
application for leave to contest the petition. Wsdom
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sagacity and the consequence of
528
refusal to grant |eave coupled with [inited scope of enquiry
being confined to facts disclosed in affidavit of the tenant
shoul d gui de the approach of the Controller

Si nce Sangram Singh the ever w dening horizon of fair
procedure while rendering adm nistrative decision as set out
in Maneka Gandhi should guide the approach of the Court
whil e exam ning the encroachnent, fetters and restrictions
in the procedure normally followed in Courts. Speedy tria
is the demand of the day but in the name of speedy trial a
| andl ord whose right of re-entry was sought to be fettered
by a welfare legislation wth its social orientation in
favour of a class of people unable to have its own roof over
the head-the tenant should not be exposed to the vagaries of
augrmenting that right which even when Rent Restriction Act
was not in force had to be enforced through the machi nery of
law wi th normal trial and appeal

What ~ then follows. The Controller has to confine
hi nsel f ‘i ndi sputably to the condition prescribed for
exercise of jurisdiction in sub-section (5) of section 25B
In other words, he nust confine hinself to the affidavit
filed by the tenant. 1f the affidavit discloses such facts-
no proof is needed at the stage, which would disentitle the
plaintiff from seeking possession, the nere disclosure of
such facts mnust be /held sufficient togrant 'l eave because
the statute says on disclosure of such facts the Controller
shall grant Jleave'. It is difficult to be exhaustive as to
what such facts could be but ordinarily when an action is
brought under section 14(1) proviso (e) of the Act whereby
the landlord seeks to recover possession on the ground of
bona fide personal requirenent if the  tenant alleges such
facts as that the |landlord has other accommodation in his
possessi on; that the Ilandlord has “in his possession
accomodati on which is sufficient for him that the conduct
of the landlord discloses avarice for increasing rent by
threatening eviction; that the landlord has been |letting out
sone other prenises at enhanced rent wthout any attenpt at
occupying the sane or wusing it for hinself;  that the
dependents of the |andlord for whose benefit also possession
i s sought are not persons to whomin eye of |aw the |andlord
was bound to provi de accommpdation; that the past conduct of
the landlord is such as would disentitle himto therelief
of possession; that the |I|andlord who clains possession for
hi s personal requirenent has not cared to approach the Court
in
529
person though he could have w thout t he sl i ght est
i nconveni ence approached in person and with a view to
shi el di ng hi nsel f from cross-exam nation prosecut es
litigation through an agent called a constituted attorney.
These and several other relevant but inexhaustible  facts
when di scl osed should ordinarily be deened to be sufficient
to grant | eave. And now to the facts of this case. Really no
el aborate discussion is necessary but what is stated herein
iswith a viewto pointing out with respect how contrary to
wel | established principles and the mandatory requirenents
of the statute the |earned Controller and the High Court
dealt with the matter. The learned Controller in para two of
the judgnent set out five different defences raised by the
tenant in his affidavit seeking leave to contest the
petition. The |earned Controller then proceeded to note in
para 3 of the order that the petitioner filed a counter-
affidavit and also filed the sale deed of the house at 32,
Anand Lok and further stated that the |andl ord has only one
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house of his ownership and that is the dem sed premi ses. In
sunmarising the contentions raised by the tenant in his
affidavit the | earned Controller over|l ooked two nost
i mportant contentions: (1) that though the landlord Niranjan
Deva Tayal for whose benefit the petition was filed has been
in Delhi since 1972 vyet the |leave and |icense agreement in
favour of the tenant was renewed in 1972 and 1973 which
woul d nean that even though Niranjan Deva Tayal, the rea

| andl ord whose proxy is Prem Deva Tayal, the constituted
attorney, did not seek possession but renewed the so called
| eave and |icense agreement which would necessarily inply
that he was not in need of the prem ses and that he has sone
accommodation in his ‘occupation whi ch he consi ders
sufficient and could occupy it as of right. If that was not
to be he should have so stated in the petition. But the
glaring lacuna in sumarising the contentions nmade by the
| earned Controller is” that ~the tenant stated in his
affidavit ‘that —an identical unit at the back of the dem sed
prem ses fell ~vacant in 1973 when Ms. Kirloskar & Co.
vacated the  same and the sane was let out to the Food
Cor poration of India at enhanced rent. The | earned
Controller did not note thefact that a notice seeking
eviction was served in 1974 and that too on the ground that
Ni ranjan Deva Tayal requires the premises for his persona

occupation because/ hebona fide needs 'the same and yet no
follow up action was taken till 1979 when on June 22, 1979,
a second notice of eviction was served. If in a regular
trial these facts are proved, is there any doubt about the
out come of the petition? There was the further
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avernent of which proper sunmary is not nade that even Food
Corporation of India appears to have vacated the prem ses at
the back of the demsed premises and the sane . is in
occupation of Ms. Coronation Spinning (India) and it is
admitted that the same were let out up to and inclusive of
the year 1981. The averment is that every tinme a fresh
letting is indulged into it is done after raising the rent.
Could not the bona fide of the landlord on disclosure of
these facts be put in issue? Surprisingly, contrary 'to the
provision of lawthe |earned Controller took the affidavit
and counter-affidavit and reply affidavit as unquestioned
evidence and proceeded to decide all disputed questions of
fact. Is this at all contenplated by section 25B? If not,
the whole order would be without jurisdiction. But the nore
obj ectionable part overlooked by himis <that the |andlord
who seeks possession for hinself and is admittedly in Delh

has not stated a single word on oath about his requirenents
as to in what right he is occupying the prem ses in which he
is at present staying, why after nearly seven years he is
required to vacate the sane and what necessitates his
seeki ng possession of the front portion when identical unit
at the back fell wvacant thrice during the period he was
permanently in Delhi. If these facts wthout further
el aboration disclosed in affidavit of the tenant are not
sufficient to grant |l eave, we would find it difficult to see
a single case in which |eave could ever be granted which
woul d mean that the landlord fortunately having premses in
Del hi where rents are fantastically high can hold tenants at
ransomon the threat of eviction on the ground of persona

requi renment and on refusal of |eave obtain possession. W
say no nore.

W then turn to the judgnent of the H gh Court
rejecting the revision petition filed by the tenant. The
| earned Chief Justice first exam ned the contention whether
the denmised premses were let for residence-cum business.
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Wil e exam ning the contention, Cl ause 6 of the Licence Deed
was referred to which inter alia provides that the |icensee
will however be free to use the said premises in part or in
full also for office purposes provided the rules of the
| ocal authorities so pernmit and in such an event the
licencees shall pay to the owners any increase in |loca
taxes etc. (Cccasioned by such change of use of the said
prem ses from residence to office. The contention raised in
the petition of the tenant is that the prem ses were let for
resi dence- cum busi ness. The | andlord has canoufl aged |icense

for lease but it is admtted on all sides and it is so
stated in the petition filed before the
531

Controller by the constituted attorney of the |landlord that
the respondent was accepted as a tenant on nonthly rent of
Rs 2,000/-. 1t is nowhere exam ned by the H gh Court as to
when the 1license was term nated as alleged by the |andlord
in the petition and a contract of |ease was entered into and
what were the terns of the |ease. The |earned Chief Justice
observed: ' 'a plain reading of the clause, spells out the
sol e purpose of letting bei ng residence’ and this
observation is made in - the shape of the positive finding.
Since the entry in the prenmises the tenant has been using
part of the premses for office with the specific and
undi sput ed perm ssion ~of landlord and this fact is gl oated
over. Whether the rules permt such a use; whether there was
such rule prohibiting such wuse, is anmtter left to be
inferred by a statenment that no rule or bye-law was brought
to the notice of the Court that such an use was perm ssible.
If the landlord entered into a contract of lease pernmitting
non-residential use and yet if it is pleaded that such use
can be nmamde if the rules of the local authority permtted
it, ordinarily one would expect the landlord to show that
such use was inmpermissible. Thereis no finding to that
ef fect.

The Learned Chief Justice then proceeded to exam ne the
second contention, whether the landlord Shri Niranjan Deva
Tayal as Manager of the Hindu Undivided Fam |y ~has other
sui tabl e accompdation at 32, Anand Lok. The ~Hi gh ' Court
di sposed of the contention by an observati on whi ch be speaks
of non-exam nation of contention assum ng that such
exam nation at that stage was perm ssible.The H gh Court
observed that the learned Controller rightly canme to the
conclusion that the premses belong not to the respondent
but to his brother. This approach is wholly ~unjustified
because the question was not whether Shri. N ranjan Deva
Tayal for whose benefit possession was sought was the owner
of the premses occupied by him and situated at 32,
Anandl ok, but the substantial question was in what right he
was occupying the premses for a period extending over 7
years on the date of the petition before the I|earned
Controller and how it has become inperative for ‘him to
vacate the prem ses. No examination of the rel evant aspects
appeared to have been undertaken and the revision petition
was di smssed. Wth great respect to the |earned Chief
Justice, if such an approach is to be upheld, the
| egi sl ati ve purpose in enacting the Rent Act stands
defeated. Therefore it is not possible to accept the
concl usi on recorded by the Hi gh Court, both
532
on account of non-exam nation of the relevant contentions
and al so on account of utterly incorrect approach as to how
the matter has to be examined at the stage of granting or
refusing to grant | eave under sub-section 5 of section 25B

We accordingly allowthis appeal, set-aside the order
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of the learned Controller as well as of the H gh Court and
grant to the tenant leave to contest the petition for
eviction and remit the cases to the |earned Controller for
proceedi ng according to | aw.

As M. DV. Patel. learned counsel alnost at the
commencement of the hearing fairly conceded that this is a
case in which leave to contest the petition ought to have
been granted and therefore even though we allow the
petition, we cannot saddle the Ilandlord with costs. W
accordingly direct the parties to bear their own costs
throughout the proceedings. Costs of future proceedings
shal | abide the final outcone of the petition

As we are remtting the case to the |earned Controller
where facts on trial are to be investigated any observation
on the merits of the contentions made for disposing of this
appeal have to be whol Iy, ignored in the subsequent
proceedi ngs as if they have never been nade.

SEN, J. | agree that this pre-emnently is a fit case
where | eave to contest the application under s. 14 (1) (e)
nust be ‘granted to the tenant under sub-s. (5) of s. 25B of
the Del hi- _Rent Control (Amendnent) Act, 1958 (’'Act’ for
short), but | have the msfortune to differ from the
construction placed upon the provisions contained in sub-s.
(5) of s. 25B of the Act.

Sub-s. (5) of 's. 25B of the Act reads as foll ows:

"The Controller shall give to the tenant |eave to
contest the application if theaffidavit filed by the
tenant discloses such facts as wuld disentitle the
 andl ord from obtaining an~ order for the recovery of
possession of the prem ses on the ground specified in
clause (e) of the proviso to sub-section (1) of section
14, or under section 14A. "
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There is a definite public purpose behind the enactnent
of Chapter II1A introduced by the Delhi Rent Contro
(Amendrent) Act, 1976. The words "if the affidavit filed by
the tenant discloses such facts’as would disentitle the
landlord from obtaining an order for the recovery of
possession of the premises on the ground specified'in cl
(e) of the proviso to sub-s. (1) of s. 14 or under s. 14A"
used in sub-s. (5 of s. 25B are to be interpreted ina
manner which is in consonance with the intention of the
Legi sl ature and nmust be construed in a sense which would
carry out the object and purpose of the Act. The
construction to be adopted nmust be meani-ngf ul and
i nnovative. A nechanical and literal construction of these
words detached fromthe context of the other provisions as
al so the object and purpose of the enactrment (will reduce
this beneficial legislation to futility.

S. 14A of the Act was enacted to confer the right to
recover imediate possession, upon persons who ‘being in
occupation of any residential premses allotted to them by
the Central Covernment  or any local authority, were
required, in pursuance of any general or special order made
by that Governnent or authority to vacate such residentia
accommodation, or in default, to incur the liability to pay
penal rent. The whole object in s. 14A was to ensure that
all Governnment servants to whomresidential acconmpdation
had been allotted by the Government or any |ocal authority,
shoul d vacate their CGovernnent accomodation, if they have
any house of their own in the Union Territory of Del hi.

Further, experience in the past showed that |andlords
who were in bona fide requirenent of their accommodation for
resi dential purposes wunder cl. (e) of the proviso to sub-s.
(1) of s. 14 were being put to great hardship due to the
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dilatory procedure of the suit. It was felt in the public
interest that such | andl ords who were in bona fide
requirement of their residential premises for their own
occupation or for the occupation of any nmenber of their
famly dependent on them should not be subjected to
protracted trial of a civil suit with concomtant rights of
appeal s.

The underlying object behind the enactnent of Chapter
I[11A was that these classes of landlords i.e. a |andlord who
was in bona fide requirenment of his residential prenises for
his own occupation or for the occupation of any menber of
his fam |y dependent on
534
hi munder cl. (e) of the proviso to sub-s. (1) of s. 14, or
a landl ord seeking to enforce the right to recover inmedi ate
possessi on under s. 14A of the Act, should not be at the
marcy of laws delays but <there should be quick and
expedi tious renmedy agai nst his own tenant.

Apart from conferring rights. under s. 14A to recover
i medi at e _possession, a summary procedure for trial of
applications nmade under s. 14 (1) (e), or under s. 14A, was

provided for by Chapter  IIIA S. 25A provides that the
provisions of Chapter |1l A which contains ss. 25A, 25B and
25C and any rule made thereunder " shall have effect

"notwi t hst andi ng anything inconsistent therewith contained
el sewhere in the Act' or in any law for the time being in
force." By sub-s. (1) of s. 25B, every application by a
[ andl ord for recovery of possession of any prem ses on the
ground specified in cl. (e) of the proviso to sub-s. (1) of
s. 14, or under s. 14A, has tobe dealt wi.th in accordance
with the procedure specifiedin Chapter 11 A The conferra

of the right to recover inmedi ate possessi on under 's. 14A on
a person in occupation of any residential prenises allotted
by the Central Gover nnent or any | ocal authority
necessitated a consequential change in the law.  Such a
person, before the enactrment of s. 14A, could not evict his
own tenant because so long as he was in occupation of the
residential accommdation allotted to him he could not
satisfy the requirement of cl. (e) of the proviso to 'sub-s.
(1) of s. 14 that he should not have any other reasonably
sui tabl e accomodation. In order that the object of s. 14A
may not be frustrated, s. 25C provides that nothing
contained in sub-s (6) of s. 14 shall apply to a |l andl ord
who is in occupation of any prenises allotted to himby the
Central Covernment or any local authority is required to
vacate that residential acconmpdation. There was also a
simlar change brought about wth respect to aclaimby a
| andl ord under «cl. (e) of the proviso to sub-s. (1) of s.
14. Sub-s. (7) of s. 14 provides that where an order for
recovery of possession is nmade on the ground specified in
cl. (e) of the proviso to sub-s. (1) of s. 14, the |l andlord
shall not be entitled to obtain imedi ate possessi on thereof
before the expiration of a period of six nmonths fromthe
date of the order. Sub-s. (2) of s. 25C reduces the period
of six nonths to two nonths.

One of the domi nant objects with which the |egislation
was introduced was to mitigate the hardship of |andl ords who
were in bona fide requirenment of their residential prem ses
and had made an
535
application for eviction under s. 14 (1) (e), or under s.
14A, and to obtain imediate possession of such prenises
wi thout well-known travails of our procedural |aws. The
whol e object was to confine the trial only to such cases
where the tenant had such a defence as would disentitle the
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| andl ord from obtaining an order for eviction under s. 14
(1) (e), or under s. 14A, and to provide for a sumary
procedure of trial of trial of such applications. The words
"if the affidavit filed by the tenant discloses such facts"
used in sub-s. (5) of s. 25B of the Act nust therefore take
their colour fromthe context in which they appear

It isto mtigate the rigour of the law that Parlianent
inits wsdomintroduced Chapter IIl1A and nade the summary
procedure applicable to the trial of applications under s.
14 (1) (e), or under s. 14A It seeks to strike a bal ance
bet ween t he conpeting needs of a landlord and tenant and has

therefore provided that the tenant shall have a right to
apply for leave to contest. Sub-s. (4) of s. 25B provides
that the tenant shall not contest the prayer of eviction

fromthe premses unless he has filed an affidavit stating
the grounds on which he seeks to contest the application for
eviction and obtains |eave fromthe Controller. Under sub-s.
(5) of s. 25B, the Controller is enjoined to give the tenant
| eave to contest the application only if the affidavit filed
by the tenant discloses such facts as would disentitle a
landl ord —from obtaining “an order- for the recovery of
possession of the prenmises on the ground specified in cl
(e) of the proviso to sub-s. (1) of s. 14, or under s. 13,
or under s. 14A

In Sarwan Singh & Anr. v. Kasturi Lal, (1) Chandrachud,
J. (as he then was) after stating that the object of s. 14A
was to confer on  a class of |andlords the right to recover
"i medi at e possessiion of the prem ses" observes :

"What ever be the merits ~of that philosophy, the
theory is that an allottee fromthe Central Governnent
or a local authority should not be at the nercy of
| aw s del ays while being faced with instant eviction by
his landlord save on paynent of what in practice is
penal rent. Faced with a Hobson' s choice, to quit the
of ficial residence or pay the market rent for it, the
allottee had in turn to be afforded a quick and
expedi tious renedy agai nst hi's own tenant.
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Wth that end in view it was provided that nothing, not
even the Slum C earance Act, shall stand in the way of
the allottee fromevicting his tenant by resorting to
the summary procedure prescribed by Chapter II11A. The
tenant is even deprived of the elenentary right of a
defendant to defend a proceeding brought against him
save on obtaining | eave of the Rent Controller. If the
leave is refused, by s. 25B (4) the statenment made by
the landlord in the application for eviction shall be
deened to be admtted by the tenant and the landlord is
entitled to an order for eviction. No appeal or second
appeal lies against that order. Section 25B (8) denies
that right and provides instead for a revision to the
H gh Court whose jurisdictionis linmted to finding out
whet her the order conpl ained of is according to law "
The provisions of Chapter 111A have been enacted with the
object, in the words of Chandrachud, J., "to confer a real
effective and imediate right on a class of landlords to
obt ai n possession of premses let out by them to their
tenants." The same considerations are applicable to the
di sposal of applications under . (e) of the proviso to
sub-s. (1) of s. 14. The right to recover immediate
possessi on which accrues under s. 14A of the Act is equated
by Parliament with the landlord s bona fide requirenent of
residential premises for his own occupation or for the
occupation of the nenbers of his fanmily under s. 14(1)(e).
Sub-s. (5) of s. 25B governs the disposal of both and
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therefore must be interpreted in a nmanner which will carry
out the legislative nandate.

Under the schene of the Act, the grant or refusal of
| eave under sub-s. (5) of s. 25B of the Act, is the nost
cruci al stage of the proceedings initiated on an application
for eviction by the |landlord under s. 14(1)(e), or under s.
14A, at which stage the Controller has to deci de whet her the
application should proceed to trial. The Controller
obviously cannot come to a decision as to whether or not
| eave to contest should be granted wunder sub-s. (5) of s.
25B without affording the parties an opportunity of a
hearing. The Controller is not a Court but he has the
trappings of a Court, and he nust conformto the rules of
natural justice. It nust therefore follow as a necessary
corollary that the Controller has the duty to hear the
parties on the question whether |eave to
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contest  should or should not be granted under sub-s. (5) of
s. 25B of 'the Act.

Once it is conceded that the landlord has a right to be
heard on the question of grant of ‘| eave to contest under
sub-s. (5) of s.25B, it must follow as a necessary
inmplication that he has a right to refute the facts all eged
by the tenant in hi's affidavit filed under sub-s. (4) of s.
25B and to show that the affidavit filed under sub-s. (4) of
s. 25B by the tenant does not represent ‘true facts. The
Controller is therefore bound to give the landlord an
opportunity to nmneet the allegations nmade by the tenant. The
Controller must apply his nmndnot only to the averments
made by the landlord in his “application for eviction, but
also to the facts alleged by the tenant in his affidavit for
| eave to contest as well as the facts disclosed by the
landlord in his affidavit in rejoinder, ~besides the other
material on record i.e. the docunents filed by the parties
in support of their respective clains in order to come to a
concl usi on whether the requirements of sub-s. (1) of s. 25B
are fulfilled. It is difficult to lay dow any /rule of
uni versal application for each 'case must depend on its own
facts. To ask the Controller to confine only to the
affidavit filed by the tenant is to ask himnot to apply his
mnd in a judicial manner even if he feels that the justice
of the case so demands. The Controller must endeavour to
resolve the conpeting clains of landlord and tenant to the
grant or refusal of |eave under sub-s. (5) of s. 25B of the
Act, by finding a solution which is just-and fair to both
the parties.

It is not suggested for a noment that the proceedi ngs
initiated on an application by the |landlord under s.
14(1)(e), or under s. 14A, nust undergo trial at two stages.
Under sub-s. (5) of s. 25B, the Controller nust prina facie
be satisfied on a perusal of the affidavits of the parties
to the proceedings and the other material on record that the
facts alleged by the tenant are such as woul d disentitle the
| andl ord from obtaining an order for recovery of possession
of the premses on the ground specified in d. (e) of the
proviso to sub-s. (1) of s. 14, or under s. 14A. The word
"disentitle’ is a strong word, and the Controller nust be
satisfied that the tenant has such a defence as woul d def eat
the claim of the landlord under d. (e) of the proviso of
sub-s. (1) of s. 14, or under s. 14A. It cannot be that the
Controller would set down
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the application for trial nerely on perusal of the affidavit
filed by the tenant wthout applying his mnd to the
pl eadings of the parties and the material on record. If he
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finds that the pleadings are such as would entail a trial
then the Controller nust grant the tenant |eave to contest
as the words "shall grant to the tenant |eave to contest" in
sub-s. (5) of s. 25B make the grant of |eave obligatory.

It is also necessary to enphasize that the scope of
sub-s. (5) of s. 25Bis restricted and the test of "triable
i ssues” under order XXXVI1, r. 3(5) of the Code of Civi
Procedure, 1908 is not applicable, as the |Ianguage of the
two provisions is different. The use of the word 'such’ in
sub-s. (5) of s. 25Binplies that the Controller has the
power to limt the grant of |leave to a particular ground. A
tenant may take all kinds of pleas in defence. The whol e
object of sub-s. (5) of 's. 25B was to prevent the taking of
frivolous pleas by tenants to protract the trial. Were the
tenant seeks |eave to contest the application for eviction
under s. 14(1)(e), ~or under. s. 14A, he nust file an
affidavit under sub-s. (4) of-s. 25B raising his defence
whi ch nust be clear, specific and positive. The defence nust
also be bonafide and if true, must result in the dismssa
of landlord s application. Defences of negative character
which are _intended to put the landlord to proof or are
vague, or are raised mala fide only to gain tine and
protract the proceedings, are not of the kind which wll
entitle the tenant to the grant of the |eave. The Controller
cannot set down the application for hearing w thout naking
an order in terns of sub-s. (5) of s. 25B. The trial nust be
confined only to such grounds as wuld disentitle the
landlord to any relief. Such an -order for ‘the grant or
refusal of |eave to contest under sub-s. (5) of s. 25 of the
Act cannot be nmade without affording to the parties an
opportunity of a hearing which, as we all know, does not
only mean the right to address the Controller ‘but also
consi deration of the nmaterial placed before himby both the
parties.

I would therefore, for ny part, refrain fromplacing a
literal and nechanical construction of sub-s. (5) of s. 25B
of the Act as it conflicts with the essential requirenents
of fair play and natural justice which the Legislature never
intended to throw overboard. In nmy view, the landlord has a
right to be afforded an opportunity
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to neet the allegations made by the tenant in the affidavit
for leave to contest and filed wunder sub-s. (4) of 's. 25B
and there is a corresponding duty inposed on the Controller
to hear the parties on the question whether ~such |eave
shoul d or should not be granted under sub-s. (5) thereof and
apply his mnd to the pleadings of the parties and the
material on record.

H L. C Appeal all owed.
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