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ACT:

(A) Death Penalty, whether constitutionally valid 2-
Right to live, whether the provisions of section 302, Pena
Code, offends Article 19 of the  Constitution-Di stinction
between "Public order" and "Law and O der"-Whether section
302, Penal Code, violates Article 21, the basic structure of
the Constitution and Article 6(1) of the Internationa
Covenant on Civil and Political R ghts as adopted by the
CGeneral Assenbly of the United Nations and reiterated in the
St ockhol m Decl arati on

(B) Code of Criminal Procedure, 1973, section 354(3)-If

section 302, Penal Code, 1is constitutional, whether the
sentenci ng procedure provided in section 354(3) of the Code
of Crimnal Procedure, 1973 (Act |1 of 1974) is

unconstitutional on the ground that it invests with unguided
and untrammel l ed discretion and allows death sentence to be
arbitrarily or freakishly inposed on a person found guilty
of murder or any other capital offence punishable under the
I ndian Penal Code with death or, in the alternative with
i mprisonnent for life.

(C) Powers of the Suprene Court to |lay down standards
or norms restricting the area of inposition of death penalty
to a narrow category of nurders.

HEADNOTE

Uphol ding the constitutionality of section 302, Pena
Code, and section 354 (3) of the Code of Crimnal Procedure
Code. the Court.
N

HELD: Per nmjority.

Sarkaria, J. [On behalf of Chandrachud, C J., A C
GQupta, N. L. Untwalia, JJ. and on his own behal f].

The right to life is not one of the rights nentioned in
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Article 19 (1) of the Constitution and the six fundanental
freedons guaranteed under Article 19(1) are not absolute
rights. The condition precedent for the applicability of
Article 19 is that the activity which the inmpugned |aw
prohi bits and penalises, nust be within the purview of and
protection of Article 19 (1). [173 E, 174 A, B-(

146

State of Bonbay v. R MD. Chamarbaugwal a, [1957] SCR
874 @ 920; Fatechand H nmatlal and Os. v. State of
Maharashtra, [1977] 2 SCR 828 @ 840; A. K. CGopalan v. The
State of Madras, [1950] 1 SCR 88, followed.

2. The Indian Penal Code, particularly those of its
provi sions which cannot  be justified on the ground of
unr easonabl eness with reference to any of the specified
heads, such as "public order" in clauses (2), (3) and (4) is
not a law inposing restrictions on any of the rights
conferred by Article 19 (1). There are several offences
under the Penal Code,” such as,  theft, cheating, ordinary
assault, which do not violate or affect "public order", but
only "law and order". These offences injure only specific
i ndi vi dual s asdistinguished fromthe public at large. It is
now settled that "public order" neans "even tenpo of the
life of the community". That being so, even all murders do
not disturb or affect "public order”. Some nmurders may be of
purely private significance and the injury or harmresulting
therefrom affects only specific i ndi vi dual s, and,
consequently, such nurders nay not be covered by "public
order” within the contenplation of clauses (2), (3) and (4)
of Article 19. Such murders do not |lead to public disorder
but to disorder sinpliciter. Yet, no rational being can say
that punishnent of such nurderers is not in the genera
public interest. It nmay be noted that general . public
interest is not specified as a head in clauses (2) to (4) on
which restriction on the rights nentioned in clause (i) of
the Article may be justified.

[181 D-H, 182 A-B]

The real distinction between the areas of "law and
order"” and "public order" lies not nerely in the 'nature or
quality of the act, but in the degree and extent. Violent
crimes simlar in nature, but comitted in different

contexts and circumstances night cause different reactions.
A murder committed in given circunstances may cause only a
slight trenor, the wave length of which does not ~extend
beyond the parameters of law and order. Another nurder
commtted in different context and circunstances may unl eash
a tidal wave of such intensity, gravity and magnitude, that

its inpact throws out of gear the even flow of Ilife.
Nonet hel ess, the fact remmins that for such nurders which do
not affect "public order", even the provision for /life
i mprisonnent in section 302, Indian Penal Code, as an

alternative punishnent, would not be justifiable under
clauses (2), (3) and (4) as a reasonable restriction in the
interest of "public order". Such a construction must,
therefore, be avoided. Thus construed, Article 19 wll be
attracted only to such laws, the provisions of which are
capabl e of being tested under clauses (2) to (5) of Article
19. [182 B-E]

R S. Cooper v. Union of India, [1970] 3 SCR 530; Maneka
Gandhi v. Union of India, [1978] 2 SCR 621; Dr. Ram Manohar
Lohia’s case, [1966]1 SCR 709; Hardhan Saha and Anr. wv.
State of West Bengal, [1975] 1 SCR 778@ 784, foll owed.

3. From the decided cases of the Supreme Court, it is
clear that the test of direct and indirect effect was not
scrapped. Indeed there is no dispute that the test of "pith
and substance" of the subject-matter and of direct and of
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incidental effect of legislation is a very useful test to
determ ne the question of |I|egislative conpetence, i.e., in
ascertai ning whether an Act falls under one Entry
147
whil e incidentally encroaching upon another Entry. Even for
determining the validity of a legislation on the ground of
i nfringement of fundanental rights, the subject matter and
the object of the legislation are not altogether irrelevant.
For instance, if the subject nmatter of the |Ilegislation
directly covers any of the fundamental freedonms nentioned in
Article 19 (1). It nust pass the test of reasonable ness
under the relevant head in clauses (2) to (6) of that
Article. If the legislation does not directly deal with any
of the rights in Article 19 (1), that may not conclude the
enquiry. It wll have to be ascertained further whether by
its direct and i nmedi-ate operation, the inpugned |egislation
abridges any of the rights enumerated in Article 19 (1).
[ 189 B-D

The mere fact that the “inpugned l|aw incidentally,
renotely ‘'or collaterally has the effect of abridging or
abrogating those rights, will ~not satisfy the test. If the
answer to the above queriesbe in the affirmative, the
i mpugned law in order to be valid must pass the test of
reasonabl eness under Article 19. But if. the inpact of the
law on any of the rights under clause (1) of Article 19 is

nerely incidental, indirect, renmbte or collateral and is
dependent upon factors which nay or may not cone into play,
the anvil of Article 19 will not be available for judging

its validity. [190 A-C

R C. Cooper v. Union of India, [1970] 3 SCR 530; Maneka
Gandhi v. Union of India, [1978] 2 SCR - 621; Subrahmanyam
Chattiar’'s case, [1940] FCR 188; Ram Singh v. State of
Del hi, [1951] SCR 451; Express Newspapers (P) Ltd. and Anr
v. The Union of India & Os., [1959] SCR 12; M nnesota EX.
Rel . dson, [1930] 283 U S. 697 @698, Sakal Papers (P) Ltd.
and Os. v. The Union of India, [1962] 3 SCR 842; Naresh
Shridhar Mrajkar and Ors. v. State of Maharashtra and Anr.
[1966] 3 SCR 744; Bennett Colenman’s case, AR 1973 SC 106,
referred to

4. Section 299 defines "cul pabl e homni cide" and section
300 defines cul pable homcide anpunting to rmurder. Section
302 prescribes death or inprisonnment for l'ife as penalty for
nmurder. It cannot, reasonably or rationally, be contended
that any of the rights nentioned in Article 19 (1) of the
Constitution confers the freedom to commt nurder or, for
the matter of that, the freedom to commit any  offence
what soever. Therefore, penal laws, that is to say |aws which
define offences and prescribe punishment for the comm ssion
of offences do not attract the application of  Article 19
(1). It ~cannot be said that the object of the penal laws is
general ly such as not to involve any violation of the rights
conferred by Article 19 (1) because after the decision of
this Court in the Bank Nationalisation case the theory, that
the object and formof the State action al one determ ne the
extent of protection that nay be clainmed by an individua
and that the effect of the State action on the fundanmenta
right of the individual is irrelevant, stands discredited.
But the point of the matter is that, in pith and substance,
penal laws do not deal with the subject-matter of rights
enshrined in Article 19 (1). That again is not enough for
the purpose of deciding upon the applicability of Article
19, because even if a law does not, in its pith and
substance, deal with any of the fundamental rights conferred
by Article 19 (1), if the direct and inevitable effect of
the law is such as to abridge or abrogate any of those
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rights, Article 19 (1) shall have to be attracted. It would
then beconme necessary to test the

148

validity of even a penal law on the touchstone of that
Article. On this latter aspect of the matter, it is clear
that the deprivation of freedom consequent upon an order of
conviction and sentence is not a direct and inevitable
consequence of the penal law but is nerely incidental to the
order of conviction and sentence which nay or may not cone
into play, that is to say, which may or may not be passed.
Section 302 of the Penal Code, therefore, does not have to
stand the test of Article 19 (1) of the Constitution. [190
C-H, 191 A-B]

The onus of satisfying the requirenents of Article 19,
assumng that the Article applies. lies on the person
challenging its wvalidity. There is initial presunption in
favour of the constitutionality of the state and the burden
of rebutting that presunption |i's thrown on the party who
chal l enges the constitutionality on the ground of Article
19. Behi'nd the  view that there is a presunption of
constitutionality of a statute and'the onus to rebut the

sane lies on those who challenge the legislation, is the
rationale of judicial restraint, a recognition of the limts
of judicial review, a respect for the boundaries of
| egi slative and judicial functions, and the judicia

responsibility to guard the trespass from one side or the
other. The primary function of the courtsis to interpret
and apply the laws ‘according to thewll of those who nmade
themand not to transgress into the |egislative domain of
pol i cy- maki ng. Even where the burden is on the State to show
that the restriction inmposed by the inpugned statute is
reasonable and in public interest, the extent and the nanner
of discharge of the burden necessarily depends on the
subj ect-matter of the legislation, the nature of the
inquiry, and the scope and limts of judicial review.

[192 CD, 193 A, CD, 194 D E]

Saghir Ahmad v. State of Utar Pradesh, [1955] 1 SCR
707; Khyerbari Tea Co. v. State of Assam & Os., A’'l.R 1964
SC 925; B. Banerjee v. Anita Pan, [1975] 2 SCR 774 @ 787,
Pat humma v. State of Kerala, [1978] 2 SCR 537; Dennis v.
United States, 341 US 494, 525: 95 L.Ed. 1137:"71 S. .
857, Gegg Vv. Georgia, 428 US 153: 49 L.Ed. 2nd 859; State
of Madras v. V.G Rao, [1952] SCR 597 @607; Jagnohan Singh
v. State of U P., [1973] 2 SCR 541, referred to.

5. Statistical attenpts to assess the true penologica
val ue of capital punishnent remain inconclusive. Firstly,
statistics of deterred potential nmurderers. are hard to
obtain. Secondly, the approach adopted by the Abolitionists
is over sinplified at the <cost of other relevant’' but
i mponderabl e factors, the appreciation of which is essentia
to assess the true penol ogi cal val ue of capital punishment.
The nunber of such factors is infinitude, their character
variable, duration transient and abstract formulation
difficult. Conditions change from country to country -and
time to time. Due to the inconsistancy of social conditions,
it is not scientifically possible to assess with any degree
of accuracy, as to whether the variation in the incidence of
capital crime is attributable to the presence or absence of
death penalty in the penal law of that country for such
crimes.

[215 E-H, 216 A]
149

6. To sumup, the question whether or not death penalty
serves any penological purpose is a difficult, conplex and
intractable issue. It has evoked strong, divergent views.
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For the purpose of testing the constitutionality of the
i mpugned provision as to death penalty in section 302, Pena
Code, on the ground of reasonableness in the [light of
Articles 19 and 21 of the Constitution, it is not necessary
to express any categorical opinion, one way or the other, as
to which of these two antithetical views, held by the

Abolitionists and Retentionists, is correct. It is
sufficient to say that the very fact that persons of reason
learning and light are rationally and deeply divided in

their opinion on this issue, is a ground anong others, for
rejecting the petitioners’ argument that retention of death
penalty in the inmpugned provision, is totally devoid of
reason and purpose. If, notwithstanding the view of the
Abolitionists to the contrary, a very |large segnment of
people the world over, including sociologists, |egislators,
jurists, judes and administrators still firmy believe in
the worth and necessity of capital punishment for the
protection of society, if in the perspective of prevailing
crime 'conditions in India, contenporary public opinion

chanal i sed t hr ough t he peopl e's representatives in
Parliament, has repeatedly in the last three decades,
rejected all attenpts, including the one made recently, to
abolish or specifically restrict the area of death penalty,
if death penalty is still a recognised |egal sanction for
murder or some types ~of nmurder in most of the civilised
countries in the world, if the franmers of the Indian

Constitution were fully aware of the -existence of death
penalty as punishnent for nurder, under the Indian Pena
Code, if the 35th ‘Report and subsequent Reports of the Law
Conmi ssi on suggesti ng retention of death penalty, and
recomendi ng revision of the Crimnal Procedure Code and the
insertion of the new sections 235 (2) and 354 (3) in that
Code providing for pre-sentence hearing and sentencing
procedure on conviction for nmurder another capital offences
were before the Parliament and presumably considered by it
when in 1972-73 it took up revisionof the Code of 1898, and
replaced it by the Code of Crimnal Procedure, 1973, it
cannot be said that the provision of death penalty as an
alternative punishment for nurder;, —in section 302, Pena
Code, is unreasonable and not in public interest. Therefore,
the i npugned provision in section 302, violates neither the
letter nor the ethos of Article 19. [221 B-H, 222 Al

7. (i) Neither the new interpretative di nensions given
to Articles 19 and 21 by the Suprene Court in Maneka Gandhi
[1978] 2 SCR 621, and Charles Sobraj v. The Superintendent,
Central Jail, Tihar, New Delhi, [1979] 1 SCR 512, nor the
acceptance by India of the International Covenant on Civi
and Political Rights, nakes any change in the prevailing
standards of decency and human dignity. The Internationa
Covenant does not outlaw capital punishnment for  nurder
al together. [225 C E]

(ii) I'n accordance with the interpretative principle
i ndicated by the Suprene Court in Maneka’'s case, Article 21
will read as "No person shall be deprived of his life or
personal |iberty except according to fair, just -and
reasonabl e procedure established by wvalid law' or in its
converse positive formas "A person may be deprived of his
life or personal liberty in accordance with fair, just and
reasonabl e procedure established by valid law." Article 21,
thus, clearly
150
brings out the inplication, that the Founding Fathers
recogni sed the right of the State to deprive a person of his
life or personal liberty in accordance with fair, just and
reasonabl e procedure established by wvalid law. In view of
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the constitutional provisions-Entries 1 and 2 in List I11
Concurrent List of Seventh Schedule Articles 72 (1) (c), 161
and 134-it cannot be said that death penalty under section
302, Penal Code, per se or because of its execution by
hangi ng, constitutes an unreasonable, cruel or wunusua
puni shment. By reason of the sane constitutional postul ates,
it cannot be said that the framers of the Constitution
consi dered death sentence for nurder or the prescribed
traditional node of its execution as a degradi ng puni shnent
whi ch would defile "the dignity of the individual” wthin
the contemplation of the Preanble to the Constitution. On
parity of reasoning, it cannot be said that death penalty
for the offence of nurder violates the basic structure of
the Constitution. [222 E-H, 223 A-B, F-H

(iii) dauses (1) and (2) of Article 6 of the
I nternational Covenant on Civil and Political Rights do not
abolish or prohibit the inposition of death penalty in al
circunmstances. Al that they require is that, firstly, death
penalty shall ~not be arbitrarily inflicted; secondly, it
shal | be ' inposed only for npbst serious crines in accordance
with a law which shall not be an ex post facto |egislation.
Thus, the requirenents of these clauses are substantially
the sane as the guarantees or prohibitions contained in
Articles 20 and 21 of our Constitution. India s commtnent,
therefore, does not go beyond what is provided in the
Constitution and the Indian Penal Code and the Crimna
Procedure Code. The Penal Code prescribes death penalty as
an alternative punishnent only for heinous crines which are
not nmore than seven in nunber.  Section 354 (3) of the
Crimnal Procedure Code, 1973 in keeping with the spirit of
the International Covenant, has further restricted the area
of death penalty. India s penal |aws, including the inpugned
provisions and their application, ~are thus entirely in
accord with its international commitment: [224 G H, 225 A-(

8. The procedure provided “in Criminal Procedure Code
for inposing capital punishment for nmurder and sone other
capital crines under the Penal Code cannot, by any
reckoni ng, be said to be unfair, unreasonable or unjust. Nor
can it be said that this sentencing discretion, with which
the Courts are invested, amounts to delegation of its power
of legislation by Parlianment. The inpugned provisions do not
violate Articles 14, 19 and 21 of the Constitution

[238 B, G H 239 A-B]

Section 235 (2) of the Code of Crimnal Procedure nakes
not only explicit what according to the decision in
Jagmohan’s case was inplicit in the scheme of the Code, but
al so bifurcates the trial by providing two hearings, one at
the preconviction stage and another at the pre-sentence
stage. And, section 354 (3) of the Code nmarks a significant
shift in the legislative policy underlying the Code, 1898,
as in force imediately before April 1, 1974, according to
whi ch both the alternative sent ences of deat'h or
i mprisonnent for |ife provided for murder and for certain
ot her capital offences under the Penal Code, were norma
sentences. Now, according to this changed |egislative policy
which is patent on the face of section 354 (3), the nornal
puni shment for nurder and six other capital offences under
the Penal Code is inprisonment for life (or inprisonnment for
a term of years) and death penalty is an exception. [229 F-
G AB]
151

Al t hough sub-section (2) of section 235 of the Code
does not contain a specific provision as to evidence and
provides only for hearing of the accused as to sentence, yet
it is inmplicit in this provision that if a request is made
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in that behalf by either the prosecution or the accused, or
by both, the Judge should give the party or parties
concerned an opportunity of producing evidence or materia
relating to the various factors bearing on the question of
sentence. [230 E-F]

Jagmohan Singh v. State of UP., [1973] 2 SCR 541,
reiterated

Santa Singh v. State of Punjab, AR 1973 SC 2385,
referred to.

9. The expression "special reasons"” in the context of
section 354 (3) obviously means "exceptional reasons”
founded on the exceptionally grave circunmstances of the
particular case relating to crine as well as crimnal. Thus,
the legislative policy nowwit large and clear on the face
of section 354 (3) is that on conviction of nurder and ot her
capital offences punishable in the alternative wth death
under the Penal Code, the extrene penalty should be inposed
only in extreme cases. [236 C D

Bal want Singh v. State of Punjab, [1976] 2 SCR 684,
referred to.

10. ~Section 235 (2) of the Code provides for a
bi furcated trial and specifically gives the accused person a
right of pre-sentence hearing, at which stage, he can bring
on record material ‘or evidence, which may not be strictly
relevant to or connected wth the particular crinme under
i nquiry, but neverthel ess have, consistently with the policy
underlined in section 354 (3), a bearing on the choice of
sentence. The present |legislative policy discernible from
section 235(2) read with section 354(3) is that in fixing
the degree of punishnent or making the choice of sentence
for various offences, including one under section 302, Pena
Code, the Court should not confine its~ consideration
"principally" or "nerely" to the circunstances connected
with the particular crime, but al'so give due consideration
to the circunstances of the crimnal. [237 C g

11. The Supreme Court should not venture to fornul ate
rigid standards in an area in. which the Legislature so
warily treads. Only broad guidelines consistent ‘with the
policy indicated by the Legislature can be |aid down. But
this nmuch can be said that in order to qualify for inclusion
in the category of "aggravating circunstances"” ~which nay
formthe basis of "special reasons" in section 354(3),
circunstances found on the facts of a particular case, nust
evi dence aggravation of an abnornmal or special degree. [243
E-F, 254 B-C

GQur bakash Singh Sibbia and Os. v. State of ~ Punjab
[1980] 3 SCR p. 383, applied.

Hyman and Anr. v. Rose, [1912] AC 623, referred to.

12. Sections 354 (3) and 235 (2) and other related
provi sions of the Code of 1973 nake it clear that for naking
the choi ce of punishment or for ascertaining
152
the existence or absence of "special reasons" in  that
context, the Court nust pay due regard both to the crine and
the crimnal. What is the relative weight to be given to the
aggravating and mitigating factors, depends on the facts and
circunstances of the particular case. Mre often than not,
these two aspects are so intertwined that it is difficult to
give a separate treatment to each of them This is so
because "style is the man." In many cases, the extrenely
cruel or beastly manner of the conmmission of nmurder s
itself a denpnstrated index of the depraved character of the
perpetrator. That is why, it is not desirable to consider
the circunstances of the crine and the circunstances of the
crimnal in two separate water-tight conpartments. In a
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sense, to kill is to be cruel and therefore all murders are
cruel . But such cruelty may vary in its degree of
cul pability. And it is only when the cul pability assumes the
proportion of extrenme depravity that "special reasons" can
legitimately be said to exist.
[251 GH, 252 A-C
Raj endra Prasad v. State of UP. [1979] 3 SCR p. 78,
Bi shnu Deo Shaw v. State of Wst Bengal, [1979] 3 SCR p.
355, overrul ed.
13. There are numerous other circunstances justifying

the passing of the lighter sentence, as there are
countervailing circunmstances of aggravation. "W cannot
obviously feed into a judicial conputer all such situations
since they are astrological inmponderables in an inperfect
and undul ating society:" Nonetheless, it cannot be over

enphasi sed that the scope and concept of mitigating factors
in the area of death penalty ~must receive a liberal and
expansive construction by the courts in accord wth the
sentencing policy wit large in section 354 (3). Judges
shoul d never be blood-thirsty. Hanging of nurderers has
never been too good for them ~Facts and figures, albeit
i nconmpl ete, furnished by the Union of India, show that in
the past, Courts have inflicted the extreme penalty wth
extreme infrequency-a fact which attests to the caution and
conpassi on which they have always brought to bear on the
exercise of their sentencing discretion in so grave a

matter. It is, therefore, inperative to voice the concern
that Courts, aided by the broad illustrative guidelines
i ndicated by the Suprene Court, will discharge the onerous

function with evernore scrupulous care and humane concern

directed along the highroad of |egislative policy outlined
in section 354 (3), viz., that for persons  convicted of
nmurder life inprisonnent is the rule and death sentence an
exception. A real and abiding concern for the dignity of
human |ife postul ates resistance to taking a life through
law s instrunmentality. That ought Lot to be done save in the
rarest of rare cases when the alternative option is
unquestionably foreclosed. [255 E-H, 256 A-C]

Per Bhagwati J. (Dissenting)

1:1. Odinarily, on the principle of stare . decisis,
Judges would hold thenselves bound by the view taken in an
earlier case and resist any attenpt at reconsideration of
the sane i ssue. But, for several weighty and given
consi derations, the Court can depart fromthis precedentia
rule in any particul ar case.

[258 A-B]

1: 2. The rul e of adherence to precedence is not a rigid
and inflexible rule of law, but it is a rule of practice
adopted by the Courts for the purpose of ensuring uniformty

and stability in the law. OQherwise there wll  be no
certainty and predictability in the law, |eading to chaos
and confusion and in the process

153

destroying the rule of law, and increasing the | abour of
judges. But this rule of adherence to precedents; though a
necessary tool "in the legal smthy," is only a wusefu

servant and can not be allowed to turn into a tyrannous
master. If the rule of stare decisis were followed blindly
and nechanically, it would dwarf and stultify the growth of
the law and affect its capacity to adjust itself to the
changi ng needs of the society. [258 B-C, D E, F]

1:3 There are certain issues which transcend technica
consi derations of stare decisis and if such an issue is
brought before the Court, it would be nothing short of
abdi cation of its constitutional duty for the Court to
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refuse to consider such issue by taking refuge wunder the
doctrine of stare decisis. The Court may refuse to entertain
such an issue like the constitutional wvalidity of death
penalty because it is satisfied that the previous decision
is correct but it cannot decline to consider it on the
ground that it is barred by the rule of adherence to
precedents. [259 E-Q

In the present case, there are two other supervening
ci rcunst ances which justify, may conpel, re-consideration of
the decision in Jagmohan’'s case. The first is the
i ntroduction of the new Code of Crimnal Procedure in 1973,
whi ch by section 354, sub-section (3) has nade |ife sentence
the rule, in case of offences punishable with death or in
the alternative inprisonnment for Ilife and provided for
i mposition of sentence of death only in exceptional cases
for special reasons. The second and the still nore inportant
ci rcunmst ance whi ch has supervened since the decision in
Jagnmohan’s case is the new dinmension of Articles 14 and 21
unfol ded by the Suprene Court in Maneka Gandhi v. Union of
India (1978) 2 SCR 663. Thi's new dinension of Articles 14
and 21 renders the death penalty provided in section 302 of
the Indian Penal Code read with section 354(3) of the Code
of Crimnal Procedure vulnerable to attack on a ground not
available at the time when Jagnohan’s case was decided.

Furthernore, since/ Jagnohan’s case was decided, India has
ratified two international instrunents on Human Ri ghts and
particularly the I nternational Covenant on civil and

political rights.
[259 G H, 260 A-D

Jagmohan v. State of U P.~A/1.R 1973 SC 947, dissented
from

State of Washington v. Dawson and Conpany 264 U.S. 646;
68 L. Edn. 219 dissenting judgnent quoted with approval .

Maneka Gandhi v. Union of India, [1978] 2 SCR 663
appl i ed.

2:1. The constitutional validity of the death penalty
provided as an alternative punishnment in section 302 of the
I ndian Penal Code read w th section 354 sub-section (3) of
the Code of Criminal Procedure cannot be sustained. Death
penalty does not serve any social  purpose or advance any
constitutional value and is totally arbitrary and
unreasonable so as be violative of Articles 14, 19, and 21
of the Constitution, [256 F, 257 E]

Jagnmohan Singh v. State of Utar Pradesh, AR 1973 SC
947. not foll owed.

154

2:2 The culture and ethos of the nation as gathered
fromits history, its tradition and its literature would
clearly be rel evant factors in adj udgi ng the
constitutionality of death penalty and so would the ideals
and val ues enbodied in the Constitution which | ays-down the
basic frame-work of the social and political structure of
the country, and which sets out the objectives and goals to
be pursued by the people in a commobn endeavour to secure
happi ness and welfare of every nenber of the society. So
al so standards or norns set by International organisations
and bodies have relevance in determ ning the constitutiona
validity of death penalty and equally important in
construing and applying the equivocal fornulae of the
Constitution would be the "wealth of non-legal |earning and
experience that encircles and illumnates" the topic of
death penalty. [261 B-E]

2:3. The objective of the United Nations has been and
that is the standard set by the world body that capita
puni shment should be abolished in all countries. This
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normative standard set by the world body nmust be taken into
account in determning whether the death penalty can be
regarded as arbitrary, excessive and unreasonable so as to
be constitutionally invalid. [268 B-C

2:4. The Constitution of India is a unique document. It
is not a nere pedantic legal text but it enbodies certain
human val ues, cherished principles, and spiritual norns and
recogni ses and wupholds the dignity of nan. It accepts the
i ndi vidual as the focal point of all devel opnent and regards
his material, noral and spiritual devel opment as the chi ef
concern of its various provisions. It does not treat the
individual as a cog in the mghty all-powerful machine of
the State but places himat the centre of the constitutiona
schene and focuses on the fullest developnment of his

personality. The several provisions enact ed in t he
constitutions for the purpose of ensuring the dignity of the
i ndi vi dual and providing for his material, noral and

spiritual devel opment -~ woul d be | ‘neani ngl ess and i neffectua
unl ess there s rule of law to invest themwth [ife and
force.
[268 C-D, GH

2:5. The rule of | aw perneates the entire fabric of the
Constitution and indeed forms one of its basic features. The
rule of | aw excludes arbitrariness; its postulate is
"intelligence without passion’ and ’'reason freed from
desire’. Wierever we find arbitrariness or unreasonabl eness
there is denial of the rule of law. "Law' in the context of
the rule of law, 'does not nean any |law enacted by the
| egi sl ative authority, howsoever arbitrary or despotic it
may be. Oherw se even under a dictatorship it would be
possible to say that there is rule of |aw, because every |aw
nmade by the dictator howsoever arbitrary and unreasonable
has to be obeyed and every action has to be taken in
conformity with such law. In such-a case too even where the

political set wup is dictatorial, it is |law that governs the
rel ati onship between nen and nen and between nmen  and the
State. But still it is not arule of |aw as understood in

nodern jurisprudence because in  jurisprudential terns, the
law itself in such a case being an enanation from the
absolute will of the dictator, it is in effect and substance
the rule of man and not of law which prevails in sucha
situation. What is a necessary elenment of the rule of lawis
that the law nust not be arbitrary and irrational and it
nust satisfy the test of reason and the denocratic form of
polity seeks to ensure this element by making the framers of
the | aw accountable to the people. [269 A-E]
155

2:6. The rule of law has nuch greater vitality under
our Constitution than it has in other countries Ilike the
United Kingdom which has no constitutionally ~enacted
Fundamental Rights. The rule of law has really three basic
and fundanental assunptions; one is that |aw naking rmust be
essentially in the hands of a denocratically elected
| egi sl ature, subject of course to any power in the executive
in an enmergent situation to pronulgate ordinance effective
for a short duration while the legislation is not in session
as also to enact delegated legislation in accordance with
the guidelines laid down by the Ilegislature; the other is
that, even in the hands of a denocratically elected
| egislature, there should not be wunfettered |egislative
power; and lastly there nust be an independent judiciary to
protect the citizen against excesses of executive and
| egi sl ati ve power and we have in our country all these three
el enents essential to the rule of law It is plain and
i ndi sputable that wunder our Constitution |aw cannot be
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arbitrary or irrational and if it is, it would be clearly
invalid, whether under Article 14 or Article 19 or Article
21, whichever be applicable. [275 E-H 276 A-B]

Mnerva MI1l's case [1981] 1 SCR 206; Maneka Gandhi’s
case [1978] 2 SCR 621; Airport Authority of India s case
[1979] 3 SCR 1014; A K Gopalan’s case [1950] 3 SCR 88; F.C.
Mul l en’ s case [1981] 2 SCR 516 referred to

2:7. The Constitution does not in so nany terms
prohi bit capital punishnment. In fact, it recognises death
sentence as one of the penalties which may be inposed by
law. Apart fromArticle 21, Clause (C of Article 72 also
recogni ses the possibility of a sentence of death being
i nposed on a person convicted of an offence inasmuch as it
provi des that the President shall have the power to suspend,
remt or commute the sentence of any person who is convicted
of an offence and sentenced to death. Therefore, the
i mposition of death sentence for conviction of an offence is
not in all cases forbidden by ‘the Constitution. But that
does not ‘mean that the infliction of death penalty is
bl essed by the Constitution or that it has the inprinmtur or
seal of —approval of the Constitution. The Constitution is
not a transient document but it is nmeant to endure for a
long tine to come and during its life, situations may arise
where death penalty may - be found to serve a social purpose
and its prescription my not be liable to be regarded as
arbitrary or unreasonable and therefore to neet such
situations, the Constitution had to nake a provision and
this it didin Article 21 and clause (c) of Article 72 so
that, even where death penalty is prescribed by any |aw and
it is otherw se not unconstitutional, it must still conply
with the requirenment of Article 21 and it would be subject
to the clenency power of the President under clause (c) of
Article 72. [276 D-H, 277 A B

2:8. From the legislative history of the relevant
provi sions of the Indian Penal Code and the Code of Crinina
Procedure, it is clear that in our country there has been a
gradual shift against the inposition of death penalty. Life
sentence is nowthe rule and it is only in exceptiona
cases, for special reasons, that death sentence can be
i mposed. The |egislature has however not indicated what are
the special reasons for which departure can be nade from the
normal rule and death penalty may be inflicted. ~The
| egi sl ature has not given any guidance as to what are those
exceptional cases in which, deviating fromthe nornal
156
rule, death sentence may be inposed. This is left entirely
to the unguided discretion of the court, a feature, which
has | ethal consequences so far as the constitutionality of
death penalty is concerned. [277 C-D, 278 E-G

Raj endra Prasad v. State of UP. [1979] 3 S.C R 646,
referred to

2:9. The problemof <constitutional validity of death
penalty cannot be appreciated in its proper perspective
wi thout an adequate understanding of the true nature  of
death penalty and what it involves in terns of human angui sh

and suffering. In the first place, death penalty is
irrevocable; it <cannot be recalled. 1t extinguishes the
flane of life for ever and is plainly destructive of the
right to life, the npbst precious right of all, a right

wi t hout whi ch enjoynment of no other rights is possible. If a
person is sentenced to inprisonnent, even if it be for life,
and subsequently it is found that he was innocent and was
wongly convicted, he can be set free. O course, the
i mprisonnent that he has suffered till then cannot be undone
and the tinme he has spent in the prison cannot be given back
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to him in specie but he can cone back and be restored to
normal life wth his honour vindicated, if he is found

i nnocent. But that is not possible where a person has been
wongly convicted and sentenced to death and put out of

exi stence in pursuance of the sentence of death. In his
case, even if any mstake is subsequently discovered, it
will be too late, in every way and for every purpose it wll
be too late, for he cannot be brought back to Ilife. The

execution of the sentence of death in such a case nakes
m scarriage of justice irrevocable. [281 F-H, 282 A-D

2:10. Howsoever careful may be t he procedur a
saf equards, erected by the |aw before death penalty can be

imposed, it is inpossible to elimnate the chance of
judicial error. No possible judicial safeguards can prevent
conviction of the innocent. It is indeed a very |live

possibility and it is not at all unlikely that so | ong as
death penalty renmins a constitutionaly valid alternative,
the Court or the State acting through the instrunentality of
the Court  nay have on its conscience the blood of an
i nnocent ‘man. [283 D-E. G H|

2:11. Judicial error-in inposition of death penalty
woul d indeed be a crime beyond punishnent. This is the
drastic nature of ~death penalty, terrifying in its
consequences, which has to be taken into account in
determning its constitutional validity. Death penalty is
barbaric and i nhuman in its effect, nental and physical upon

the condemmed man and is positively cruel. Its psychol ogi ca
effect on the prisoner in the Death Row is disastrous. [284
E- F]

Furman v. Georgia 408 US 238; In Re Kemm er 136 US 436;
In Re Medl ey 134 US 160; quoted wi th approval.

2:12. Penol ogi cal goals also do not justify the
i mposition of death penalty for the offence of nurder. The
prevailing standards of human decency are al so i nconpatible
with death penalty. The standards of~ human decency with
reference to which the proportionality of the punishment to
the offence is required to be judged vary fromsociety to
soci ety depending on the cultural and spiritua
157
tradition of the society, its history and philosophy and its
sense of noral and ethical values. [302 A-B]

Moreover, it is difficult to see how death penalty can
be regarded as proportionate to the offence of nurder when
legislatively it has been ordained that |ife sentence shal
be the rule and it is only in exceptional cases for specia
reasons that death penalty may be inmposed. It is obvious
fromthe provision enacted in section 354 (3) of the Code of
Crimnal Procedure that death sentence is ‘legislatively
regarded as disproportionate and excessive in nost cases of
nmurder and it is only in exceptional cases that it can at
all be contended that death sentence is proportionate to the
of fence of nurder. But, then the |l|egislature does not
indicate as to what are those exceptional cases in which
death sentence may be regarded as proportionate to the
of fence and, therefore, reasonble and just. Death penalty
cannot be regarded as proportionate to the offence of
nmurder, nerely because the murder is brutal, heinous or
shocki ng. The nature and magnitude of the offence or the
notive and purposes underlying it or the manner and extent
of its conmi ssi on cannot have any relevance to the
proportionality of death penalty to the offence. [304 H, 305
A-D, 306 D E]

2:13 The historical course through which death penalty
has passed in the |last 150 years shows that the theory that
death penalty acts as a greater deterrent than Ilife
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i mprisonnment is wholly unfounded. Even the various studies
carried out clearly establish beyond doubt that death
penalty does not have any special deterrent effect which
life sentence does not possess and that in any event there
is no evidence at all to suggest that death penalty has any
such special deterrent effect. [316 A 321 GH

2:14. Death penalty as provided under section 302 of
the Indian Penal Code read with section 354 sub-section (3)
of the Code of Crimnal Procedure, 1973 does not sub-serve
any legitimte end of punishnent, since by killing the
murderer it totally rejects the reformation purpose and it
has no additional deterrent effect which |ife sentence does
not possess and it is ‘therefore not justified by the
deterrence theory of punishnent. Though retribution or
denunciation is regarded by sonme as a proper end of
puni shnent, it cannot have any legitimate place in an
enl i ghtened phil osophy of punishment. Therefore, death
penalty has no rational penological purpose and it is
arbitrary and irrational and hence violative of Articles 14
and 21 of the Constitution.

[340 D F]

2:15. On a plain reading of section 302 of the Indian
Penal Code which provides death penalty as alternative
puni shment of nurder it is clear that it leaves it entirely
to the discretion/'of “the Court whether to inpose death
sentence or to award only life inprisonment to an accused
convicted of the offence of nurder. Section 302 does not |ay
down any standards or principles to guide the discretion of
the Court in the matter of inposition of death penalty. The
critical choice between physical” liquidation and life |ong
incarceration is left to the discretion of the Court and no
legislative light is shed as to how this
158
deadly discretion is to be exercised. The court is left free
to navigate in an wunchartered sea w thout any conpass or
di rectional guidance. [341 A-(

2:16. Actually section 354 (3) of the /Crimnal
Procedure Code makes the exercise of discretion nore
difficult and uncertain. It is left to the Judge to grope in
the dark for himself and in the exercise of his unguided and
unfettered discretion decide what reasons may be consi dered
as 'special reasons’ justifying award of death penalty and
whet her in a given case any such special reasons exist which
shoul d persuade the Court to depart fromthe nornmal rul e and
inflict death penalty on the accused. ~There being no
legislative policy or principle to guide the Court in
exercising its discretionin this delicate and sensitive
area of |life and death, the exercise of discretion of the
Court is bound to vary fromjudge to judge. Wat nay appear
as special reasons to one judge may not so appear to anot her
and the decision in a given case whether to i nmpose the death
sentence or to let off the offender only wth Ilife
i mprisonnent would, to a large extent, depend upon who is
the judge <called upon to make the decision. The reason for
his uncertainty in the sentencing process is two-fold.
Firstly, the nature of the sentencing process is such that
it involves a highly delicate task calling for skills and
talents very much different fromthose ordinarily expected
of lawers. Even if considerations relevant to capita
sentencing were provided by the legislature, it would be a
difficult exercise for the judges to decide whether to
i npose the death penalty or to award the |ife sentence. But
wi thout any such guidelines given by the legislature, the
task of the judges beconmes nuch nore arbitrary and the
sentencing decision is bound to vary wth each judge.
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Secondl y, when unguided discretion is conferred upon the
Court to choose between |ife and death, by providing a
totally vague and indefinite criterion of 'special reasons’
wi t hout | aying down any principles or guidelines for
determ ni ng what should be considered to be ’'specia
reasons’, the choice is bound to be influenced by the
subj ective philosophy of the judge called upon to pass the
sentence and on his value system and social philosophy wll
depend whether the accused shall live or die. No doubt the
judge will have to give 'special reasons’ if he opts in
favour of inflicting the death penalty, but that does not
elimnate arbitrariness and caprice, firstly because there
bei ng no gui delines provided by the |egislature, the reasons
which nmay appeal to one judge as 'special reasons’ nay not
appeal to another, and secondly, because reasons can al ways
be found for a conclusion that the judge instinctively
wi shes to reach and the judge can bona fide and
consci entiously find -such reasons to be ’'special reasons’.
It is ' nowrecognised on all hands that judicial conscience
is not —a fixed -conscience; it varies from judge to judge

dependi ng upon hi s attitudes and appr oaches, hi s
predil ections and prejudices, his habits of m nd and thought
and in short all that goes wth the expression "socia

phi | osophy"”. Further, the various decisions in which specia
reasons have been given singly and cumul atively indicate not
nerely that there is an enornmous potential of arbitrary
award of death penalty by the H gh Court -and the Suprene
Court but that, in fact, death sentence have been awarded
arbitrarily and freakishly.

[341 G E-H, 342 E-H
343 A-B, 353 E-F]

2:17. But where the discretion granted to the Court is
to choose between Iife and death without any standards or
gui de-lines provided by the |egislature,

159

the death penalty does becone arbitrary and unreasonable.
The death penalty is qualitatively different froma sentence
of inprisonment. Wether a sentence of inprisonnent is for
two yeaes or five years or for life, it is qualitatively the
same, nanely, a sentence of inprisonnent, but the death
penalty is totally of different. It is irreversible; it is
beyond recall or reparation; it extinguishes life. It is the
choi ce between |ife and death which the court is required to
make and this is left to its sole discretion unaided and
ungui ded by any legislative yardstick to deternmine the
choice. [356 GH 357 A-B]

2:18. The only yardstick which may be said to have been
provided by the legislature is that life sentence shall be
the rule and it is only in exceptional cases for specia
reasons that death penalty may be awarded, but it is no
where indicated by the legislature as to what should be
regarded as ’'special reasons’ justifying inposition of death
penalty. The awesome and fearful discretion whether to kil
amn or to let him liveis vested in the Court and the
Court is called upon to exercise this discretion guided only
by its own perception of what nmay be regarded as 'specia
reasons’ without any light shed by the legislature. It is
difficult to appreciate how a Ilaw which confers such
ungui ded discretion on the Court wthout any standards or
guidelines on so vital an issue as the choice between life
and death can be regarded as constitutionally valid. [357B-
Dl

2:19. Death penalty in its actual operation is
discrimnatory, for it strikes npstly against the poor and
deprived sections of the community and the rich and the
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af fluent usually escape fromits clutches. This circunstance
also adds to the arbitrary and capricious nature of the
death penalty and renders it unconstitutional as being
violative of Articles 14 and 21. [366G H

3:1. Wen a law is challenged on the ground that it
i nposes restrictions on the freedom guaranteed by one or the
ot her sub-clause of <clause (1) of Article 19 and the
restrictions are shown to exist by the petitioner, the
burden of estabilshing that the restrictions fall within any
of the perm ssive clauses (2) to (6) which may be
applicable, nust rest upon the State. The State woul d have
to produce material for satisfying the Court that the
restrictions inposed by the inpugned law fall wth the
appropriate pernissive clause fromout of clauses (2) to (6)
of Article 19 O course there nmay be cases where the nature
of the legislation and the restrictions inposed by it nmay be
such that the Court nmay, w thout nore, even in the absence
of any ~positive material produced by the State, conclude
that the 'restrictions fall wi thin the perm ssible category,
as for example, where a law is enacted by the |egislature
for giving effect to one of the Directive Principles of
State Policy and prima facie, the restrictions inposed by it
do not appear to be-arbitrary or excessive. Wiere such is
the position, the burden would again shift and it would be
for the petitioner to show that the restrictions are
arbitrary or excessive and go beyond what is required in
public interest. But once it is shown by the petitioner that
the inpugned |aw inposes restrictions which iinfringe one or
the other sub-clause of clause (1) of Article 19, the burden
of showing that such restrictions are reasonable and fal
within the permssible category nust be on the State and
this burden the State nay discharge either~ by producing
soci o economic data before the Court-or on consideration of
the provisions in the inpugned
160
law read in the light of the constitutional goals set out in
the Directive Principles of State Policy. The test to be
applied for the purpose of * determ ning whet her the
restrictions inposed by the inpugned |aw are reasonable or
not cannot be cast in a rigid formula of wuniversa
application. The nature of the right alleged to have been
infringed, the underlying purpose of the restrictions
i nposed, the extent and urgency of the evil sought to be
renedi ed, the value of hunan life. the disproportion of the
i mposition, the social philosophy of the ~Constitution and
the prevailing conditions at the tine would all enter into
the judicial verdict. And in evaluating such elusive factors
and forming his own conception of what is reasonable in al
the circunstances of a given case, it is inevitable that the
soci al philosophy and the scale of values of the /judge
participating in the decision wuld play a very‘inportant
part. [293 GH, 294 A-Q

State of Madras v. V.J. Row [1952] SCR 597. Shagir
Ahrmed v. State of U P. [1955] 1 SCR 707 foll owed.

Khyerbari Tea Co. v. State of Assam|[1964] 5 SCR 975;
B. Banerjee v. Anita Pan [1975] 2 SCR 774; Ram Krishna
Dalma v. S R Tandolkar & O's. [1959] SCR 279; State of
Bonbay v. R M D. Chamarbaugwal a [1957] SCR 874; Mhd. Hanif
v. State of  Bi har [1959] SCR 629; di scussed and
di sti ngui shed.

Pat humma v. State of Kerala [1978] 2 SCR 537 referred
to.

3:2. The position in regard to onus of proof in a case
where the challenge is under Article 21 is much clearer and
much nore free fromor doubt or debate than in a case where
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the complaint is of violation of clause (1) of Article 19.
Wherever there is deprivation of life, i.e. not only
physi cal existence, but also use of any faculty or |Ilinb
through which Iife is enjoyed and basic hunman dignity, or of
any aspect of personal liberty, the burden nust rest on the
State to establish by producing adequate material or
ot herwi se that the procedure prescribed for such deprivation
is not arbitrary but is reasonable, fair and just. Were
therefore a | aw authorises deprivation of the right to life,
the reasonabl eness, fairness and justness of the procedure
prescribed by it for such deprivation rmust be established by
the State. The burden nust |lie upon the State to show that
death penalty is not arbitrary and unreasonable and serves a

legitimate soci al purpose, despite the possibility of
judicial error in convicting and sentencing an i nnocent nan
and the brutality and pain, nental as well as physical

whi ch death sentence invariably inflicts upon the condemed
prisoner. The State nmust place the necesary material on
record for the purpose of discharging this burden which lies
upon it ‘and if it fails to show by presenting adequate
evi dence before the Court or otherwi se that death penalty is
not arbitrary and unreasonable and does serve a legitimte
soci al purpose, the inposition of death penalty under
section 302 of the  Indian Penal Code read with section 354
sub-section (3) of 'the Code of Crimnal Procedure would have
to be struck down as violative of the protection of Article
21. [295 A-C, 296 D E]

3:3. There is a presunption in favour of the
constitutionality of ‘a statute -and the burden of show ng
that it is arbitrary or discrimnatory lies  upon the

petitioner, because it nust be presuned that the | egislature
under st ands and

161

correctly appreciates the needs of its own people, that its
laws are directed to problens nmade manifest by experience
and that its discrimnations are based on adequate grounds.
It would be a wse rule to adopt to presune the
constitutionality of a statute unless it is showmn to be
invalid. But this rule is not a rigid inexorable rule
applicable at all times and in all situations. There may
concei vably be cases where having regard to the nature and
character of the legislation. the inportance of the right
affected and the gravity the injury caused by it _and the
noral and social issue involved in the determination, the
Court may refuse to proceed on the basis of presunption of
constitutionality and demand fromthe State justification of
the legislation with a viewto establishing that it is not
arbitrary or discrimnatory. [296 G H, 298 C E]

The burden rests on the State to establish by producing
material before the Court or authorities, that death penalty
has greater deterrent effect than life sentence in-order to
justify its inposition under the law. If the State fails to
di scharge this burden which rests upon it, the Court would
have to hold that death penalty has not been shown to have
greater deterrent effect and it does not therefore serve a
rational |egislative purpose. [315 F-H

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal No.
273 of 1979.

Appeal by special leave fromthe Judgnent and Order
dated the 14th August, 1978 of the Punjab & Haryana Hi gh
Court in Crimnal Appeal No. 234 of 1978)
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The foll owi ng Judgnents were delivered:

SARKARI A, J. This reference to the Constitution Bench
raises a question in regard to the constitutional validity
of death penalty for nurder provided in Section 302, Penal
Code, and the sentencing procedure enbodied in sub-section
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(3) of Section 354 of the Code of Criminal Procedure, 1973.

The reference has arisen in these circunstances:

Bachan Singh, appellant in Crimnal Appeal No. 273 of
1979, was tried and convicted and sentenced to death under
Section 302, Indian Penal Code for the nurders of Desa
Singh, Durga Bai and Veeran Bai by the Sessions Judge. The
Hi gh Court confirned his death sentence and dism ssed his
appeal

Bachan Singh’'s appeal by special |eave, canme up for
hearing before a Bench of this Court (consisting of Sarkaria
and Kailasam JJ.). The only question for consideration in
the appeal was, whether the facts found by the Courts bel ow
woul d be "special reasons" for awardi ng the death sentence
as required wunder Section 354(3) of the Code of Crinina
Procedure 1973.

Shri H K. Puri, appearing as Am cus Curiae on behal f of
the appellant, Bachan Singh, in Crimnal Appeal No. 273 of
1979.

164

contended that in view of the ratio of Rajendra Prasad v.
State of U P., (1) the Courts below were not conpetent to
i npose the extrenme penalty of ‘death on the appellant. It was
submitted that neither the circunmstance that the appell ant
was previously convicted for nurder and committed these
murder after he had served out the life sentence in the
earlier case, not the fact that these three nurders were
extremely heinous and inhuman, constitutes a "specia
reason"” for inposing the death sentence wthin the meaning
of Section 354(3) of  the Code ~of Crimnal Procedure 1973.
Reliance for this argunent was placed on Rajendra Prasad
(ibid) which according to the counsel, was on facts very
simlar, if not identical, to that case.

Kailasam J. was of opinion that the majority viewin
Raj endra Prasad taken by V.R Krishna lyer, J, who spoke for
hinself and D.A Desai, J., was contrary to the judgment of
the Constitution Bench in Jagnohan Singh v. State of Uttar
Pradesh(2), inter alia, on these aspects:

(i) In Rajendra Prasad, V.R Krishna lyer, J. observed

"The main focus of our judgnment is on this
poi gnhant gap in ’'human rights jurisprudence’ wthin the
l[imts of the Penal Code, i npregnated by the
Constitution. To put it pithily, a world order voicing

the worth of the human person, a cultural |egacy
charged with conpassion, an interpretative liberation
from colonial <callousness to life and liberty, a

concern for social justice as setting the sights of
i ndi vidual justice, interest with the inherited text of
the Penal Code to vyield the goals desiderated by the
Preanbl e and Articles 14, 19 and 21."

According to Kailasam J., the challenge to the
award of the death sentence as violative of Articles
19, 14 and 21, was repelled by the Constitution Bench
i n Jagmohan’ s case

(ii) I'n Jagnohan’s case, the Constitution Bench
hel d:

"The inmpossibility of laying down standards (in
the matter of sentencing) is at the very core of
crimnal law as adm nistered in India which invests the
judges with a
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very wide discretion in the matter of fixing the degree
of punishrment and that this discretion in the matter of
sentence in liable to be corrected by superior
Courts... The exercise of judicial discretion on well
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recogni sed principles is, in the final analysis, the

saf est possi bl e safeguard for the accused."

In Rajendra Prasad, the najority decision characterised
the above observations in Jagnohan as: "incidenta
observations without concentration on t he sent enci ng
criteria", and said that they are not the ratio of the
deci si on, adding. "Judgnents are not Bible for every line to
be venerated."

(iii) I'n Rajendra Prasad, the plurality observed:

"It is constitutionally pernmissible to swing a
crimnal out of corporeal existence only if the
security of State and society, public order and the
interests of the general public conpel that course as
provided in Article 19(2) to (6)."

This view again, according to Kailasam J., is inconsistent
with the law laid down by the Constitution Bench in
Jagmohan, wherein it was held that deprivation of lifeis
constitutionally permssible if that is done according to
"procedure established by |aw'

(iv).In Rajendra Prasad, the nmjority has further

opi ned:

"The only correct approach is to read into Section
302. 1.P.C. and Section 354(3) C. P.C., the human
rights and humane trends in the Constitution. So
exam ned, the rights to I|ife and the fundanenta
freedons is deprived when he is hanged to death, his
dignity is defiled when his neck “is noosed and
strangl ed."

Agai nst the above, Kailasam ~J. commented : ' The only
change after the Constitution Bench delivered its judgnent
is the introduction of Section 354(3) which requires specia
reasons to be given if the Court is to award the death
sentence. If without the restriction of stating sufficient
reasons death sentence could be -constitutionally | awarded
under the 1.P.C. and C. P.C.~ as it stood before the
amendment, it is difficult to perceive how by requiring
speci al reasons to
166
be given the amended section would be unconstitutiona
unl ess the "sentencing sector is made nost restrictive and
| east vagari ous”.

(v) In Rajendra Prasad, the majority has held that:

"Such extraordi nary grounds al one constitutionally
qualify as special reasons as |leave on option tothe
Court but to execute the offender if State and society
are to survive. One stroke of murder hardly qualifies
for this drastic requirement, however, gruesone the
killing or pathetic the situation, unless the inherent
testinony coming fromthat act is irresistible that the
nmur derous appetite of the convict is too chronic and
deadly that ordered |life in a given locality or society
or in prison itself would be gone if this nman were now

or later to be at large. If he is an irredeemable, |ike
a bloodthirsty tiger, he has to quit his terrestrial
tenancy. "

According to Kailasam J., what is extracted above,

runs directly counter to and cannot be reconciled with the
foll owi ng observations in Jagnohan's case
"But sone (nurders) at |east are diabolical in
conception and cruel in execution. In sonme others where
the victimis a person of high standing in the country,
society is liable to be recked to its very foundation
Such nurders cannot be sinply wished away by finding
alibis in the social naladjustrment of the nurderer
Preval ence of such crines speaks, in the opinion of
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many, for the inevitability of death penalty not only
by way of deterrence but as a token of enphatic
di sapproval by the society A very responsible body (Law
Comm ssion) has cone to the concl usi on after
consi dering all t he rel evant factors. On t he
conclusions thus offered to us, it will be difficult to
hol d that capital punishnment as such is unreasonabl e or
not required in the public interest."

(vi) Kailasam J. was further of the opinion that
it is equally beyond the functions of a Court to evolve
"working rules for inposition of death sentence bearing
the markings of enlightened flexibility and socia
sensibility" or to nake law "by cross-fertilisation
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from sociology,  history, cultural anthropology and
current national~ perils and developnental goals and,
above all, constitutional currents”. This function, in
his view, belongs only to Parlianent. The Court nust
administer thelaw as it stands.

(vii) The learned Judge has further expressed that the
view taken by V.R Krishna lyer, J. in Rajendra Prasad

that " ’'special reasons’ necessary for inposing death
penalty nmust relate not to the crime as such, but to
the crimnal" s not warranted by the law as it stands
t oday.

Wt hout expressing his own opinion on the various
guestions raised in that case including the one with regard
to the scope, anplification and application of Section 354
(3) of the Code of Crimnal Procedure, 1974, Sarkaria, J.,
in agreement wth Kailasam J., directed the records of the
case to be submitted to the Hon' ble the Chief Justice, for
constituting a | arge Bench "to resolve the " doubts,
difficulties and inconsistencies pointed out by Kailasam
J."

In the neanwhile, several persons convicted of murders
and sentenced to death, filed wit petitions (nanely, Wit
Petitions 564, 165, 179, 434, 89, 754, 756 and 976 of 1979)
under Article 32 of the Constitution directly chall enging
the constitutional validity of the death penalty provided in
Section 302 of the |Indian Penal Code for the offence of
murder, and the sentencing procedure provided in Section 354
(3) of the Code of Crimnal Procedure, 1974. That is how,
the matter has now conme up before this | arger Bench of five
Judges.

At the outset, Shri R K Garg subnmitted with sone
vehemance and persi stence, that Jagnohan"s case needs
reconsi deration by a larger Bench if not by the Full Court.
Reconsi deration of Jagmohan, according to the |earned
counsel, is necessitated because of subsequent . events and
changes in law. Firstly, it is pointed out that when
Jagmohan was decided in 1972, the then extant  Code of
Crimnal Procedure, 1898 left the choice between death and
life inmprisonnment as punishnent for nmurder entirely to the
di scretion of the Court. This position has since undergone a
conpl ete change and under Section 354 (3) of the Code of
Crimnal Procedure, 1973, death sentence has ceased to be
the normal penalty for murder. Secondly,
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it is argued, the seven-Judge decision of this Court in
Maneka Gandhi v. Union of India(l) has given a new

interpretative dinmension of the provisions of Articles 21
19 and 14 and their inter-relationship, and according to
this new interpretation every |aw of punitive detention both
inits procedural and substantive aspects nust pass the test
of all the three Articles. It is stressed that an argunent
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founded on this expansive interpretation of these Articles
was not avail abl e when Jagnohan was decided. Thirdly, it is
submitted that |India has since acceded to the internationa
Covenant of Civil and Political Rights adopted by the
CGeneral Assenbly of the United Nations, which cane into
force in Decenber 16, 1976. By virtue of this Covenant.
India and the other 47 countries who are a party toit,
stand committed to a policy for abolition of the ’'death
penal ty’ .

Dr. L.M Singhvi submitted that the question of death
penalty cannot be foreclosed for ever on the abstract
doctrine of stare decisis by a previous decision of this
Court. It 1is enphasised that the very nature of the probl em
is such that it nust be the subject of reviewfromtine to
time so as to be in tune with the evolving standards of
decency in a maturing society.

The | earned Solicitor-General, Shri Soli Sorabji
opposed the request of Shri Garg for referring the matter to
a larger /'Bench because such a course would only nean
avoi dabl e del ay in disposal of the natter. At the sane tineg,
the |earned counsel rmade it clear that since the
constitutionality of the death penalty for nurder was now
sought to be challenged on additional arguments based on
subsequent events and changes in law, ~he would have no
objection on the /ground of stare decisis, to a fresh
consi derati on of the whole problemby this very Bench

In view of the concession made by Shri Sorabji, we
proceeded to hear the counsel for the parties at |ength, and
to deal afresh with the constitutional questions concerning
death penalty raised in these wit petitions:

We have heard the argunments of ~“Shri R K Garg.
appearing for the wit-petitioners in~ Wit~ Petition No.
564/ 79 for more than three weeks and al so those of Dr. L. M
Si nghvi, Dr. Chitaley and
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S/ Shri Mukhoty, Dave and R K.~ Jain, appeari ng for
interveners or for the other wit-petitioners.

We have also heard the argunments of Shri Sol i Sorabji,
Solicitor-General, appearing for the Union of India and Shri
Patel appearing for the State of Miharashtra and the ot her
counsel appearing for the respondents.

The principal questions that fall to be considered in
this case are:

(1) Wether death penalty provided for the offence of
mur der in Secti on 302, Penal Code is
unconstituti onal

(I'1) 1If the answer to the foregoing question be in the
negati ve, whet her the sent enci ng procedure
provided in Section 354 (3) of the Code of
Crimnal Procedure, 1973 (Act 2 of 1974) is
unconstitutional on the ground that it invests the
Court with wunguided and untranmmelled discretion
and allows death sentence to be arbitrarily or
freakishly inmposed on a person found guilty  of
nmurder or any other capital offence punishable
under the Indian Penal Code with death or, in the
alternative, with inprisonnent for life.

W will first take up Question No. (1) relating to the

constitutional validity of Section 302, Penal Code.
Question No. (I):

Before dealing wth the contentions canvassed, it wll
be useful to have a short survey of the |egislative history
of the provisions of the Penal Code which pernit the
i mposition of death penalty for certain of fences.

The Indian Penal Code was drafted by the First |ndian
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Law Conmi ssion presided over by M. Macaulay. The draft
underwent further revision at the hands of well-known

jurists, like Sir Barnes Peacock, and was conpleted in 1850.
The | ndi an Penal Code was
170

passed by the then Legislature on October 6, 1860 and was
enacted as Act No XLV of 1860.
Section 53 of the Penal Code enunerates punishnments to
which offenders are liable under the provisions of this
Code. Clause Firstly of the Section nmentions 'Death’ as one
of such punishnents. Regarding 'death’ as a punishnment, the
aut hors of the Code say: "W are convinced that it ought to
be very sparingly inflicted, and we propose to enploy it
only in cases where either nmurder or the highest offence
against the State has been conmitted." Accordingly, under
the Code, death is the punishnment that rmust be awarded for
murder by a person under sentence of inprisonnent for life
(Section 303). This apart, the Penal Code prescribes ’death’
as an alternative punishnent to which the offenders may be
sentenced, for the followi ng seven offences:
(1) Waging war against the GCovernment of India. (s.
121)

(2) Abetting nutiny actually committed. (s. 132)

(3) Gving or fabricating fal se evidence upon which an
i nnocent /person suffers death. (s. 194)

(4) Murder which may be punished with death or life
i mprisonnent. (s. 302)

(5) Abetnent of suicide of a nmnor or insane, or
i nt oxi cat ed person. (s. 305)

(6) Dacoity acconpani ed with nurder. (s. 396)

(7) Attenpt to nurder by a person  under sentence of
i mprisonnent for life if hurt is caused. (s. 307)

In the instant cases, the inpugned provision of the
Indian Penal Code is Section 302 which says: '"Woever
comm ts murder shall be punished w th death, or inprisonment

for life, and also be Iliable to fine." The related
provisions are contained in Sections 299 and 300. Section
299 defines "cul pabl e honicide'. Section 300 defines
"murder’. Its material part runs as foll ows:

"Except in the cases hereinafter excepted, culpable
homicide is murder, if the act by which the death is caused
is done with the intention of causing death, or
171

Secondly-If it is done wth the intention of causing
such bodily injury as the offender knows - to be likely to
cause death of the person to whomthe harmis caused, or

Thirdly-If it is done wth the intention of causing
bodily injury to any person and the bodily injury intended
to be inflicted is sufficient in the ordinary  course of
nature to cause death, or

Fourthly-1f the person committing the act knows that it
is so immnently dangerous that it nust, in all probability,
cause death, or such bodily injury as is likely to cause
death, and conmits, such act wthout any excuse for
incurring the risk of causing death or such injury as
aforesaid."

The first contention of Shri Garg is that the provision
of death penalty in Section 302, Penal Code offends Article
19 of the Constitution. It is submtted that the right to
live is basic to the enjoynent of all the six freedons
guaranteed in clauses (a) to (e) and (g) of Article 19 (1)
of the Constitution and death penalty puts an end to al
these freedons: that since death penalty serves no socia
purpose and its value as a deterrent renmains unproven and it
defiles the dignity of the individual so solemly vouchsafed
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in the Preanble of the Constitution, its inmposition nust be
regarded as an 'unreasonable restriction’ anmounting to tota
prohibition, on the six freedons guaranteed in Article 19

(1).

172

(2)

(3)

(4)

(5)

(6)
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Article 19, as in force today, reads as under
"19 (1). Al citizens shall have the right-
(a) to freedom of speech and expression;
(b) to assenbl e peaceably and without arms;
(c) to form associ ati ons or unions;
(d) to nove freely throughout the territory of
I ndi a;
(e) toreside and settle in any part of the
territory of India;

(F) o ;

(g) to practice any profession, or to carry on
any-occupation, trade or business.

Not hiing in sub-clause (a)  of clause (1) shall affect
the operation of any existing |law, or prevent the State
frommaking any law, in so far as such |law inposes
reasonable restrictions on the  exercise of the right
conferred by the said sub-clause in the interests of
the sovereignty and integrity of India, the security of
the State, friendly relations wth foreign States,
public order, decency or norality, or in relation to
contenpt of court, defamation or incitenent to an
of f ence.
Nothing in sub-clause (b) of the said clause shal
affect the operation of any existing lawin so far as
it inmposes, or prevent the State from naking any |aw
imposing, in the interests of the sovereignty and
integrity of India or public order, reasonabl e
restrictions on the exercise of the right conferred by
the sai d sub-cl ause
Not hing in sub-clause (c) ~of the said clause shal
affect the operation of any existing lawin so far as
it inmposes, or prevent the State from naking any |aw
imposing, in the interests of the sovereignty and
integrity of India or public order or norality,
reasonabl e restrictions on the exercise of the right
conferred by the said sub-clause.
Nothing in sub-clauses (d) and (e) of the said clause
shall affect the operation of any existing lawin so
far as it inposes, or prevents the State from nmaking
any law inposing, reasonable restrictions on the
exercise of any of the rights conferred by the said
sub-clauses either in the interests of the genera
public or for the protection of the interests of any
Schedul ed Tri be.
Nothing in sub-clause (g) of the said clause /shal
affect the operation of any existing lawin'so far as
it inposes, or prevents the State from making any |aw
imposing, in the interests of the general public,
reasonabl e restrictions on the exercise of the right
con-

ferred by the said sub-clause, and in particular

nothing in the said sub-clause, shall affect the

operation of any existing lawin so far as it relates
to, or prevent the State fromnaking any |aw relating
to,-

(i) the professional or technical qualifications
necessary for practising any pr of essi on or
carrying on any occupation, trade or business, or

(ii) the carying on by the State, or by a corporation
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owned or controlled by the State, of any trade,
busi ness, industry or service, whether to the

exclusion, conplete or partial, of <citizens or
ot herw se. "
It will be seen that the first part of the Article

declares the rights in clause (1) conprising of six sub-
clauses nanely, (a) to (e) and (g). The second part of the
Article in its five clauses (2) to (6) specifies the linmts
upto which the abridgenent of the rights declared in one or
nore of the sub-clauses of clause (1), may be pernmitted.
Broadly speaking, Article 19 is intended to protect the
rights to the freedons specifically enunerated in the six
sub-cl auses of clause (1) against State action, other than
inthe legitimte exercise of its power to regulate these
rights in the public interest relating to heads specified in
clauses (2) to (6). The six fundanental freedons guaranteed
under Article 19 (1) are not absolute rights. Firstly, they
are subject to inherent restraints stenming from the
reci procal obligation of one nmenber of a civil society to so
use his ‘rights as not to infringe or injure simlar rights
of another. This is on the principle sic utere tuo ut
al i enum non | aedas. Secondly, ‘under clauses (2) to (6) these
rights have been expressly nade subject to the power of the
State to inmpose reasonable restrictions, which may even
extend to prohibition, on the exercise of those rights.

The power, if properly exercised, i's itself a safeguard
of the freedons guaranteed in clause (1). The confernent of

this power is founded on the fundanental truth that
uncontrolled 1iberty entirely freed from . restraint,
degenerates into a licence, leading to anarchy and chaos;
that libertine pursuit of liberty, absolutely free, and free
for all, nay nean liberticide for -all. "Liberty has,
therefore," as
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Justice Patanjali Sastri put it, "tobe linmted in order to

be effectively possessed.”

It is inportant to note (that whereas Article 21
expressly deals with the right to lLife and personal liberty,
Article 19 does not. The right tolife is not one'of the
rights mentioned in Article 19 (1).

The first point under Question (1) to be considered is
whether Article 19 is at all applicable for judging the
validity of the inpugned provision in Section 302, Penal
Code.

As rightly pointed out by Shri Soli Sorabji, the
condition precedent for the applicability of Article 19 is
that the activity which the inpugned Ilaw prohibits and
penal i ses, must be within the purview and protection of
Article 19 (1). Thus considered, can any one say that ‘he has
a legal right or fundanental freedomunder Article 19 (1) to
practise the profession of a hired assassin or - to form
associ ations or unions or engage in a conspiracy with the
object of conmitting rmurders or dacoities. The argunent that
the provisions of the Penal Code, prescribing death sentence
as an alternative penalty for murder have to be tested on
the ground of Article 19, appears to proceed on the fallacy
that the freedons guaranteed by Article 19 (1) are absolute
freedoms and they cannot be curtailed by Ilaw inposing
reasonable restrictions, whi ch may anmount to tota
prohi bition. Such an argunent was advanced before the
Constitution Bench in The State of Bonmbay v. R MD
Chanmar baugwal a. (1) In that case the constitutional validity
of certain provisions of the Bonbay Lotteries and Prize
Conpetition Control Act, 1952, as amended by Bombay Act No.
XXX of 1952, was chall enged on the ground, inter alia, that
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it infringes the fundanental rights of the pronmpters of such
conpetitions under Article 19 (1) (g), to carry on their
trade or business and that the restrictions inposed by the
said Act cannot possibly be supported as reasonable
restrictions in the interest of the general public
perm ssi ble under Article 19 (b). It was contended that the
words "trade" or "business" or "commerce" in sub-clause (g)
of Article 19 (a) should be read in their w dest anplitude
as any activity which is undertaken or carried on with a
viewto earning profit since there is nothing in Article 19
(1) (g) which may qualify or cut down the neaning of the
critical words; that there is no justification for excluding
fromthe neaning
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of those words activities which nay be |ooked upon wth
di sfavour by the State or the Court as injurious to public
norality or public interest. Speaking for the Constitution
Bench, SR Das, CJ. repelled this contention, in these
terns:

"On this argurment it wll follow that crinmina
activities undertaken  and carriied on with a view to
earning profit wll be protected as fundanmental rights
until they are restricted by law. Thus there will be a
guaranteed right to carry on a business of hiring out
goondas to commt assault or even nurder, or house-
breaking, or selling obscene pictures, of trafficking
in wonen and so on until the l'aw curbs or stops such
activities. This appears to us to ‘be conpletely
unrealistic and ‘incongruous. W have no  doubt that
there are certain activities which~ can. under no
circunstance be regarded as trade or ~business or
conmerce although the usual forns and instrunents are
enpl oyed therein. To exclude those activities fromthe
nmeani ng of those words is not to cut down their neaning

at all but to say only that they are not within the
true nmeani ng of those words."
This approach to the problemstill holds the field. The
observations in Chamar baugwal a, - extracted above,  were
recently quoted with approval by V.R Krishnalyer., J.,

while delivering the judgment of the  Bench-in Fatehchand
Hmmatlal & Os. v. State of Maharashtra(l).

In A K Gopalan v. The State of Madras (2), all the six
| earned Judges constituting the Bench held that punitive
detention or i mprisonnent awarded as punishnment after
conviction for an offence wunder the Indian Penal Code is
outside the scope of Article 19, although this concl usion
was reached by them by adopting more or less  different
approaches to the problem

It was contended on behalf of A K Gopal an that since
the preventive detention order results in the detention of
the detenu in a cell, his rights specified in clauses (a) to
(e) and (g) of Article 19 (1) have been infringed.

176

Kania, C J. rejected this argument, inter alia, —on
t hese grounds:

(i) Argunent would have been equally applicable to a
case of punitive detention, and its acceptance
would lead to absurd results. "In spite of the
saving clauses (2) to (6), permtting abridgenent
of the rights connected with each other, punitive
detention under several sections of the Pena
Code, e.g. for theft, cheating, forgery and even
ordinary assault, wll be illegal, (because the
reasonabl e restrictions in the interest of "public
order" nentioned in clauses (2) to (4) of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 159

Article would not cover these offences and many
other crines wunder the Penal Code which injure
specific individuals and do not affect the
conmunity or the public at large). Unless such
concl usi on necessarily follows from the article,
it is obvious that such construction should be
avoi ded. In ny opinion, such result is clearly not
the outcone of the Constitution.”
(The underlined words within brackets supplied.)
(At page 100 of the Report)

(ii) Judged by the test of direct and indirect effect
on the rights referred to in article 19 (1), the
Penal Code is not a law inposing restrictions on
these rights. The test is that "the legislation to
be exami ned nust be directly in respect of one of
the rights nentioned in the sub-clauses. If there
is a legislation directly attenpting to control a
citizen's freedom of speech or expression or his
right to “assenble peaceably and wi thout arns,
etc., the question whether that legislation is
saved by the relevant saving clause of Article 19
will arise. [If, however, the legislation is not
directly in~ respect of any of these subjects, but
as a result of the operation of other |egislation
for i nst ance, for punitive or preventive
detention, his right wunder -any of these sub-
clauses | is abridged, the guesti on of t he
applicatiion of Article 19 does not arise. The true
approach is only to consider the directness of the
| egi sl ati on.and not what will be the result of the
detention otherwise valid, on the node of the
detenu’s life." (Pages 100-101).
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(iii)"The contents and subject-matter of articles 19
and 21 are thus not ~the sane..." (Page 105).
"Article 19 (5) cannot apply to a substantive |aw
depriving a citizen of personal liberty." "Article
19 (1) does not purport to cover all aspects of
liberty or of personal " liberty. Personal liberty
woul d primarily nmean |iberty of the physical body.
The rights given under article 19 (1) do not
directly come wunder that description. In -that
Article only certain phases of liberty are dealt
with". (Page 106) "In my opinion therefore,
Article 19 should be read as a separate conplete
Article". (Page 107).

Patanjali Sastri, J., also, opi ned. "that [|awfu
deprivation of personal liberty on conviction and sentence
for commtting a crine, or by a |lawful order of preventive
detention is "not within the purview of Article 19 at all
but is dealt with by the succeeding Articles 20-and 21."
(Page 192). In tune wth Kania, C. J., the |earned ' Judge
observed: "A construction which would bring within Article
19 inprisonment in punishnent of a crine commtted or in
prevention of a crine threatened would, as it seens to ne,
nake a reductio ad absurdum of that provision. |If
i mprisonnment were to be regarded as a 'restriction’ of the
right mentioned in article 19 (1) (d), it would equally be a
restriction on the rights nentioned by the other sub-clauses
of clause (1), with the result that all penal |aws providing
for inprisonment as a nobde of punishnment woul d have to run
the gauntlet of clauses (2) to (6) before their validity
coul d be accepted. For instance, the |aw which inprisons for
theft would on that view, fall to be justified under clause
(2) as a law sanctioning restriction of freedom of speech
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and expression." (Page 192).

"Article 19 confers the rights therein specified only
on the citizens of India, while article 21 extends the
protection of |life and personal liberty to all persons
citizens and non-citizens alike. Thus, the two Articles do
not operate in a cotermnous field." (Page 193).

"(Personal liberty) was used in Article 21 as a sense
whi ch excludes the freedons dealt in Article 19 ..... "
Rejecting the argunment of the Attorney General, the

| earned Judge held that clauses (4) to (7) of Article 22 do
not forma conplete
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Code and that "the |language of Article 21 is perfectly
general and covers deprivation of personal |I|iberty or
i ncarceration, both for punitive and preventive reasons."
(Page 207).

Mahaj an, J., ~however, adopted a different approach. In
his judgnent, "an exam nation of the provisions of Article

22 clearly suggests that the intention was to nmake it self-
contained as regards the |aw of preventive detention and
that the validity of a law on the  subject of preventive
detention cannot be examined or controlled either by the
provisions of Article 21 or by the provisions of Article
19(5)." (Page 229).

Mukerjee, J. / explained the relative scope of the
Articles in this group, thus: "To nme it seens that Article
19 of the Constitution gives a list of «individual liberties
and prescribes in'the various clauses the restraints that
may be placed upon them by |aw so that they may not conflict
with public welfare or general norality. Onthe other hand,
Articles 20, 21 and 22 are primarily concerned with pena
enactments or other |aws under which personal safety or
liberty of persons could be taken away in the interests of
the society and they set down the limts within which the
State control should be exercised. |In ny opinion, the group
of articles 20 to 22 enbody the entire protection guaranteed
by the Constitution in relationto deprivation of 'Iife and
personal liberty both with regard to substantive as well as
to procedural law " (Page 255).

"The only proper way of avoiding these anonalies is to
interpret the two provisions (articles 19 and 21)  as
applying to different subjects. It is also unnecessary to
enter into a discussion on the question...as to _ whether
article 22 by itself is a self-contained Code with regard to
the | aw of Preventive Detention." (Page 257).

S.R Das, J., also, rejected the argunent that the
whol e of the Indian Penal Code is a | aw i nposi ng-reasonabl e
restriction on the rights conferred by Article 19 (1), wth
these observations (at Page 303)

"To say that every crinme underm nes the security
of the State and, therefore, every section  of the

I ndi an Penal Code, irrespective of whether it has any

reference to speech or expression, is a law w thin the

meaning of this clause is wholly unconvincing and
betrays only a vain and forlorn
179

attempt to find an explanation for neeting the argunent

that any conviction by a Court of |aw rmust necessarily

infringe article 19 (1) (a). There can be no getting

away from the fact that a detention as a result of a

conviction inpairs the freedom of speech for beyond

what is permissible under clause (2) of article 19.

Li kewi se, a detention on lawful conviction inpairs each

of the other personal rights nentioned in sub-clauses

(3) to (6). The argunent that every section of the
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I ndi an Penal Code irrespective of whether it has any
reference to any of the rights referred to in sub-
clauses (b) to (e) and (g) is a law inmposing reasonable
restriction on those several rights has not even the
merit of plausibility. There can be no doubt that a
detention as a result of Ilawful conviction nust
necessarily inpair the fundanental personal rights
guaranteed by article 19 (1) far beyond what is
perm ssi ble under clauses (2) to (6) of that article
and yet nobody can think of questioning the validity of
the detention or of the section of the |ndian Pena

Code under which the sentence was passed.”

(ii) Das, J. then 'gave an additional reason as to why
validity of punitive detention or of the sections of
the Penal Code under which the sentence was passed,
cannot be chal lenged on the ground of article 19, thus

"Because the freedomof his person having been
lawful |y taken~ away, the convict ceases to be entitled
to exercise .. any of the .. rights protected by cl ause
(1) of article 19."

(iii) The |Iearned Judge also held that "article 19

protects some of the “inportant attributes of persona

liberty as i'ndependent rights and the expression

"personal liberty” has been used in article 21 as a

conpendious term including within its neaning all the

varieties of ' rights which go to ke up the persona

liberties of nen." (Page 299).

Fazal Ali, J. dissented from the mgjority. In his
opinion: "It cannot be said that articles 19, 20, 21 and 22
do not to sonme extent overlap each other. The case of a
person who is convicted of an
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offence will come under article 20 and 21 and al so under
article 22 so far as his arrest and detention in custody
before trial are concerned. Preventive detention, which is
dealt with in article 22, also ‘anpbunts to deprivation of

personal liberty which is referred to in article 19 (1)
(d)." (Page 148).
Fazal Ali, J. held that since preventive detention

unli ke punitive detention, directly infringes the right
under Article 19(1)(d), it nust pass the test of clause (5).
According to the | earned Judge, only those | aws are required
to be tested on the anvil of Article 19 which directly
restrict any of the rights guaranteed in Article 19(1).
Applying this test (of direct and indirect effect) to the
provisions of the Indian Penal Code, the |earned Judge
poi nted out that the Code "does not primarily or necessarily
i npose restrictions on the freedomof novenent, and it is
not correct to say that it is a law inposing restrictions on
the right to nove freely. Its primary object is to punish
crime and not to restrict novenent. The punishnent may
consist in inmprisonnent or a pecuniary penalty. I'f it
consists in a pecuniary penalty, it obviously involves no
restriction on novenent, but if it consists in inprisonment,
there is a restriction on novement. This restraint is
i mposed not under a law inmposing restrictions on novenent
but under a [ aw defining crine and naking it punishable. The
puni shment is correlated with the violation of sone other
person’s right and not with the right of npbvenent possessed

by the offender hinself. In ny opinion, therefore, the
I ndi an Penal Code does not come wthin the anbit of the
words "law inposing restriction on the right to nove
freely."

(Pages 145-146).
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In applying the above test, which was the sane as
adopted by Kania, CJ., Fazal Ai, J. reached a concl usion
contrary to that reached by the Chief Justice, on the
foll owi ng reasoning ;

"Punitive det ention is however essentially
different from preventive detention. A person is
punitively detained only after trial for committing a
crime and after his guilt has been established in a
conpetent court of justice. A person so convicted can
take his case to the State H gh Court and sometines
bring it to this Court also; and he can in the course
of the proceedings connected wth his trial take al
pl eas available to him including the plea of want of
jurisdiction of the Court of trial and the invalidity
of the | aw
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under which _he has been prosecuted. The final judgnent

inthe crimnal trial wll thus constitute a serious

obstaclein his way if he chooses to assert even after

his ‘conviction that his right under article 19(1)(d)

has been ~violated. But a person who is preventively

detai ned has not to face such an obstacle whatever
ot her obstacle may be in his way."
(Page 146)

We have copiously extracted fromthe judgnents in A K
Copal an’s case, to show that all t he propositions
propounded, argunments and reasons enployed - or approaches
adopted by the |learned Judges in that case, inh reaching the
concl usi on that the |Indian Penal Code, particularly those of
its provisions which do not have a direct inpact on the
rights conferred by Article 19(1), is not a law inposing
restrictions on those rights, have not" been overruled or
rendered bad by the subsequent pronouncenents of this Court
in Bank Nationalizaton(l) case or in Maneka Gandhi’s case.
For instance, the proposition laid down by Kania, CJ.,
Fazal Ali, Patanjali Sastri, —and S R Das, J.J. that the
I ndi an Penal Code particularly those of its provisions which
cannot be justified on the ground on reasonableness’ wth
reference to any of the specified heads, such as "public
order" in clauses (2), (3) and (4), is not-a |law. inposing
restrictions on any of the rights <conferred by Article
19(1), still holds the field. Indeed, the reasoning
explicit, or inplicit in the judgments of Kania, C. J.,
Patanjali Sastri and S.R Das JJ. that such a construction
which treats every section of the Indian Penal Code as a | aw
imposing 'restriction” on the rights in Article 19(1), wll
lead to absurdity is wunassailable. There are severa
of fences under the Penal Code, such as theft, cheating,
ordinary assault, which do not violate or effect ’'public
order,’” 'but only |law and order’. These offences injure only
specific individuals as distinguished fromthe public at
large. It is by now settled that 'public order’ neans ’'even
tempo of the life of the conmmunity.’ That being so, even al
murders do not disturb or affect ’public order’. Some
nmurders may be of purely private significance and the injury
or harm resulting therefrom affects only specific
i ndi vidual s and, consequently, such nurders nmay not be
covered by "public order" wthin the contenplation of
clauses (2), (3) and (4) of article 19. Such nurders do not
lead to public disorder but to disorder sinmpliciter. Yet, no
rati onal being can say

(1) [1970] 3 SCR 530.
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that puni shment of such nurders is not in the general public
interest. It may be noted that general public interest is
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not specified as a head in clauses (2) to (4) on which
restriction on the rights nentioned in clause (1) of the
Article may be justified.

It is true, as was pointed out by H dayatullah, J. (as
he then was) in Dr. Ram Manohar Lohia s(1) case, and in
several other decisions that followed it, that the rea
di stinction between the areas of 'law and order’ and 'public

order’ lies not nerely in the nature or quality of the act,
but in the degree and extent. Violent crines simlar in
nat ur e, but conmitted in di fferent contexts and

circunmst ances mght cause different reactions. A nurder
conmitted in given circunstances may cause only a slight
trenor, the wave |ength of which does not extent beyond the
paranmeters of |aw and order. Another nurder conmtted in
di fferent context and circunstances nay unl eash a tidal wave
of such intensity, gravity -and nagnitude, that its inpact
throws out of gear the even flow of |ife. Nonethel ess the
fact remains that for such nurders which do not affect
"public order™, even the provision for life inprisonnent in
Section. ‘302, I'ndi an Penal Code, as as alternative
puni shment, would not be justifiable under clauses (2), (3)
and (4) as a reasonable restriction in the interest of
"Public Order’. Such-a construction nust, therefore, be
avoi ded. Thus construed, Article 19 will be attracted only
to such Ilaws, the/  provisions of which are capable of being
tested under clauses (2) to (5) of Article 19.

This proposition was recently (1975) reiterated in
Hardhan Saha & Anr.  v. State of Wst Bengal(2). In accord
with this Iline of ‘reasoning in A K Copalan's case, a
Constitution Bench of this Court in Hardhan Saha's case
restated the principle for the applicability of Article 19
by drawing a distinction between a |law of preventive
detention and a |law providing puni shnent for comm ssion of
crines, thus :

"Constitution has conferred rights under Article

19 and al so adopted preventive detention to prevent the

greater evil of elenents inperilling the security, the

safety of a State and the welfare of the nation. It is
not possible to think that a person who -is detained
will yet be free to nove

(1) [1966] 1 S.C. R 709.

(2) [1975] 1 S.C R 778 at p. 784.
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for assenble or form association or unions or have-the

right to reside in any part of |India or have the

freedom of speech or expression. Suppose a person is
convi cted of an of fence of cheating and prosecuted (and

i mprisoned) after trial, it is not open to say that the

i mprisonnment should be tested with reference to Article

19 for its reasonabl eness. A law which attracts Article

19 therefore nust be such as is capable of being tested

to be reasonabl e under clauses (2) to 5 of Article 19."

(enphasi s and parenthesis supplied.)

The [ ast sentence which has been wunderlined by us,
appears to lend inplicit approval to the rule of
construction adopted by the nmmjority of the |earned Judges
in AK Copalan’'s case, whereby they excluded from the
purview of Article 19 certain provisions of the Indian Pena
Code providing punishnent for certain offences which could
not be tested on the specific grounds-enbodied in clauses
(2) to (5) of that Article. This proposition enunciated in
A K. Gopalan’s case is only a product of the application of
the basic canon that a construction which would lead to
absurdity, should be eschewed.

In RC. Cooper v. Union of India (popularly known as
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Bank Nationalization case), the nmgjority adopted the two-
fold test for determining as to when a law violated
fundanental rights, namely: "(1) It is not the object of the
authority making the law inpairing the right of a citizen
nor the formof action that determ nes the protection he can
claim (2) It is the effect of the |aw and of the action
upon the right which attract the jurisdiction of the Court
to grant relief. The direct operation of the act upon the
rights fornms the real test."

In Maneka Gandhi v. Union of India (ibid), Bhagwati, J.
expl ai ned the scope of the same test by saying that a | aw or
and order nmade thereunder will be hit by article 19, if the
direct and inevitable consequence of such |law or order is to
abridge or take away any one or nore of the freedons
guaranteed by Article 19(1). If the effect and operation of
the statute by itself, upon a person’s fundamental rights is
renote or dependent upon "factors which may or may not cone

into play", then such statute is not ultra-vires on the
ground of / its being violative of that fundanental right.
Bhag-
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wati J. described this proposition as "the doctrine of
i ntended and real effect" while Chandrachud, J. (as he then
was) called it "the test of proximate effect and operation
of the statute."

The question is, whether R C Cooper & Maneka Gandh
have given a conmplete go-by to the ' test -of direct and
indirect effect, sonetinmes described as form and object
test’ or ’'pith and  substance rule”, which was adopted by
Kania, C J. and Fazal Ali, J. in"A K Copalan’s case. In our
opi nion, the answer to this question cannot  be in the
affirmative. In the first place, there is nothing nmuch in
the name. As Varadachariar, J. put it in Subrahmanyan
Chettiar’s(1l) case, such rules of _interpretation were
evolved only as a matter of reasonableness and conmobn sense
and out of the necessity of satisfactorily solving conflicts
from the i nevitable overlapping of subjects in any
di stribution of powers. By the sane yardstick of common
sense, the ’'pith and substance rule’ was applied to resolve
the question of the constitutionality of a law assailed on
the ground of its being violative of a fundanental right.

Secondly, a survey of the decisions of this Court since
A. K. Gopalan, shows that the criterion of directness which
is the essence of the test of direct and indirect effect,
has never been totally abandoned. Only the npde of its
application has been nodified and its scope anplified by
judicial activism to maintain its efficacy for solving new
constitutional problems in tune wth evolving | concepts of
rights and obligations in a strident denocracy.

The test of direct and indirect effect adopted in A K
Copal an was approved by the Full Court in Ram Singh v. State
of Delhi.(2) Therein, Patanjali Sastri, J. quoted wth
approval the passages (i) and (ii) (which we have extracted
earlier) from the judgnment of Kania, C. J. Although Mahajan
and Bose, JJ. differed on the merits, there was no di ssent
on this point anong all the |earned Judges.

The first decision, which, though purporting to follow
Kania, C. J's. enunciation in A K Copalan, inperceptibly
added another dinension to the test of directness, was
Express Newspapers (Private) Ltd. & Anr. v. The Union of
India & Ors.(3) In that case, the cons-

(1) [1940] FCR 188.

(2) [1951] SCR 451.

(3) [1959] SCR 12.
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titutional validity of the Wrking Journalists (Conditions
of Service) and M scellaneous Provisions Act, 1955, and the
legality of the decision of the Wage Board, constituted
thereunder, were chall enged. The inpugned Act, which had for
its object the regulation of the conditions of service of
wor ki ng journalists and other persons enployed in newspaper
establ i shnents, provided, inter alia, for the paynment of
gratuity to a working journalist who had been in continuous
service for a certain period. It also regulated hours of
work and |eave and provided for retrenchment conpensation

Section 9 (1) laid down the principles that the Wage Board
was to followin fixing the rates of wages of working
journalists.

One of the contentions of the petitioners in that case
was that inpugned Act ~violated their fundanmental rights
under Articles 19 (1) (a), 19 (1) (g), 14 and 32 of the
Constitution and that the decision of the Wage Board fi xi ng
the rates  and scal es of wages which inposed too heavy a
financial 'burden onthe industry and spelled its total ruin
was illegal and void. It was contended by the |[earned
Attorney General in that case that since the inpugned
| egislation was not a direct |egislation on the subject of
freedom of speech and expression. Art. 19 (1)(a) would have
no application, the test  being not the effect or result of
legislation but its “subject-matter. |In  support of his
contention, he relied upon the observations on this point of
Kania, C. J. in A K Copalan. It was further urged that the
object of the inmpugned Act was only to regulate certain
conditions of service of working journalists and other
persons enpl oyed in the newspaper establishnments and not to
take away or abridge the freedom of speech or expression
enjoyed by the petitioners and, therefore, the inpugned Act
could not conme within the prohibition of Article 19 (1) (a)
read with Article 32 of the Constitution

On the other hand, the petitioners took their stand on
a passage in the decision of. the Supreme Court of United
States in Mnnesota Ex Rel. A son, (1) which was as under

"Wth respect to these contentions it is enough to
say that in passing upon constitutional questions the

Court has regard to substance and not to nere matters

of form and that, in accordance wth famliar
principles, the statute nust be tested by its operation
and effect."

(1) [1930] 283 US 697 at p. 708.
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It was further subnmitted that in all such cases, the Court
has to |ook behind the nanmes, forns and appearances to
di scover the true character and nature of the |egislation
Thus consi dered, proceeded the argunent, the Act by laying a
direct and preferential burden on the press, would tend to
curtail the circulation, narrow the scope of dissenination
of information and fetter the petitioners’ freedomto choose
the means of exercising their rights of free speech (which
i ncludes the freedomof the press). It was further submtted
that those newspaper enployers who were nmarginally situated
may not be able to bear the strain and have to disappear
after closing down their establishnents.

N. H. Bhagwati, J. who delivered the unani mous Judgnent
of the Constitution Bench, after noting that the object of
the inmpugned legislationis to provide for the anelioration
of the conditions of the worknen in the newspaper industry,
overrul ed this contention of the enployers, thus:

"That, however would be a consequence which woul d
be extraneous and not within the contenplation of the
| egislature. It could therefore hardly be urged that
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the possible effect of the inpact of these measures in
concei vable cases would vitiate the legislation as
such. Al the consequences which have been visualized
in the behalf by the petitioners, viz., the tendency to
curtail circulation and thereby narrowthe scope of

di ssem nati on of i nf or mati on, fetters on the
petitioners’ freedom to choose the neans of exercising
the right, likelihood of the i ndependence of the press

bei ng undermi ned by having to seek governnent aid; the

i mposition of penalty on the petitioners’ right to

choose the instruments for exercising the freedom or

conpelling them to seek alternative nedia, etc., would
be renpte and depend upon various factors which may or
may not cone into play. Unless these were the direct or

i nevitabl e consequences  of the nmeasures enacted in the

i mpugned Act, it would 'not be possible to strike down

the legislation as having that effect and operation.”

(enphasi s added)

The | earned Judge further observed that the inpugned Act
could be " "legitimately characterised as a neasure which
affects the press", but its "intention or the proximte
effect and operation” was not such as would take away or
abridge the right of freedom of speech and
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expression guaranteed in Article 19 (1) (a), therefore, it
could not be held invalid on that ground. The inpugned
deci sion of the Wage Board, however, was held to be ultra
vires the Act and contrary to the principles of natura
justice.

It may be observed at this place that the manner in
which the test of direct and-indirect effect was applied by
N. H. Bhagwati, J., was not very different fromthe node in
whi ch Fazal Ali, J. applied it to punitive detention as
puni shrent after conviction for an offence under the |ndian
Penal Code. N H Bhagwati, J., did not discard the test
adopted by Kania, C.J., in A K GCopalan, inits entirety; he
nerely extended the application of the criterion of
directness to the operation and effect of the  inpugned
| egi sl ati on.

Again, in Sakal Papers (P) Ltd. & Os. v. The Union of
India(l) this Court, while considering the constitutional
validity of the Newspaper (Price and Page) Act, 1956 and
Dai ly Newspaper (Price and Page) Order, 1960, held that the
"direct and i medi ate" effect of the inpugned Order woul d be
to restrain a newspaper from publishing any nunber of pages
for carrying its news and views, which it has a fundamental
right under Article 19 (1) (a) and, therefore, the Order was
violative of the right of the newspapers guaranteed by
Article 19 (1) (a), and as such, invalid. Inthis  case,
al so, the enphasis had shifted fromthe object and subject-
matter of the inpugned State action to its direct and
i mredi ate effect.

In Naresh Shridhar Mrajkar & Os. v. State of
Maharashtra & Anr.,(2) an order prohibiting the publication
of the evidence of a witness in a defanmation case, passed by
a | earned Judge (Tarkunde, J.) of the Bonmbay Hi gh Court, was
i mpugned on the ground that it violated the petitioners’
right to free speech and expressi on guaranteed by Article 19
(1) (a). Gajendragadkar, C.J., (Wanchoo, Midhol kar, Sikri
and Ramaswam, JJ., concurring) repelled this contention
with these illum nating observations:

"The argunent that the inpugned order affects the

fundanental rights of the petitioners under Article 19

(1), is based on a conplete misconception about the

true nature and
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(1) [1962] 3 SCR 842.

(2) [1966] 3 SCR 744.
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character of judicial process and of judicia

deci sions. When a Judge deals wth matters brought

before him for his adjudication, he first decides
guestions of fact on which the parties are at issue,
and then applies the relevant law to the said facts.

Whet her the findings of fact recorded by the Judge are

ri ght or wong, and whether the conclusion of |aw drawn

by him suffers from any infirmty, can be considered
and decided if the party aggrieved by the decision of
the Judge takes the matter up before the appellate

Court. But it is singularly inappropriate to assune

that a judicial decision pronounced by a Judge of

conpetent jurisdiction in or in relation to matter
brought before himfor adjudication can affect the

fundanmental rights of the citizens under Article 19

(1). What thejudicial decision purports to dois to

deci'de-'the controversy  between the parties brought

before the court and nothing nore. |f this basic and
essential aspect of the  judicial process is borne in
mnd, it would be plain that the judicial verdict
pronounced by court in or in relation to a nmatter
brought before it for its decision cannot be said to
af fect the fundanmental rights of citizens under Article

19 (1)."

"It is well-settled that in exam ning the validity of
legislation, it is ‘legitimate to consider whether the
i mpugned legislation is-a legislation directly in respect of
the subject covered by any particular article of the
Constitution, or touches the said article only incidentally
or indirectly .’

"I'f the test of direct effect and object which is
somet i nes described as the pith and substance test, is thus
applied in considering the validity of legislation, it would
not be inappropriate to apply the sane test to /judicia
decisions like the one wth which we are concerned in the
present proceedings. As we have already indicated, the
i mpugned order was directly concerned wth giving such
protection to the witness as was thought to be necessary in
order to obtain true evidence in the case with a view to do
justice between the parties. |If, incidentally, as aresult
of this-order, the petitioners were not able to report what
they heard in court, that cannot be said to nemke the
i mpugned order invalid under Article 19 (1) (a)."
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W have already nentioned briefly how the test of
di rect ness was devel oped and reached its cul m nati on i'n Bank
National i zation’s case and Maneka Gandhi’s case.

From t he above conspectus, it is clear that the test of
direct and indirect effect was not scrapped. Indeed, there
is no dispute that the test of ’pith and substance’ of the
subject-matter and of direct and of incidental effect  of
legislation is a very useful test to determ ne the question
of legislative conpetence i.e., in ascertaining whether an
Act falls under one Entry while incidentally encroaching
upon another Entry. Even for determining the validity of a
| egislation on the ground of infringenent of fundanenta
rights, the subject-matter and the object of the |egislation
are not altogether irrelevant. For instance, if the subject-
matter of the legilation directly covers any of the
fundanental freedonms nentioned in Article 19 (1), it mnust
pass the test of reasonabl eness under the relevant head in
clauses (2) to (6) of that Article. If the legislation does
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not directly deal with any of the rights in Article 19 (1),
that may not conclude the enquiry. It wll have to be
ascertained further whether by its direct and inmediate
operation, the inpugned |egislation abridges any of the
rights enunerated in Article 19 (1).

In Bennett Col enman, (1) Mathew, J. in his dissenting
judgrment referred wth approval to the test as expounded in
Express Newspapers. He further observed that "the 'pith and
subst ance’ test, though not strictly appropriate, nust serve
a useful purpose in the process of deciding whether the
provisions in question which work sone interference with the
freedom of speech, are essentially regulatory in character™”.

Froma survey of the <cases noticed above, a
conprehensive test which can be fornul ated, may be re-
stated as under:

Does the impugned law, in its pith and substance,
what ever may be its formand object, deal with any of
the fundamental rights conferred by Article 19 (1)? If
it does, does it abridge or abrogate any of those
rights? And even if it does not, in its pith and
substance, deal with any of the fundanmental rights
conferred by Article 19(1), is the
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Direct and inevitable effect of the impugned | aw such

as to abridge or abrogate any of those rights?

The nere fact that /the inpugned |law incidentally, renotely
or collaterally has the effect of _abridging or abrogating
those rights, wll not satisfy the test. If the answer to
the above queries be in the affirmative, the inpugned |aw in
order to be valid, nust pass the test of  reasonabl eness
under Article 19. But if the inmpact of the |law on any of the
rights under clause (1) of Article 19 is nmerely incidental,
indirect, remote or collateral and i s dependent upon factors
whi ch may or may not cone into play, theanvil of Article 19
will not be avilable for judging its validity.

Now, let wus apply this test to the provisions of the
Penal Code in question. Section 299 defines ’'culpable
hom cide’ and Section 300 defines cul pabl e hom ci de
amounting to nmurder. Section 302 prescribes death or
i mprisonnent for I|ife as penalty for nmurder. It ~cannot,
reasonably or rationally, be contended that any of the
rights nmentioned in Article 19(1) of the Constitution
confers the freedomto conmt murder or, for the matter of
that, the freedom to conmit any offence whatsoever.
Therefore, penal laws, that is to say, laws which define
of fences and prescribe punishnent for the —conm ssion of
of fences do not attract the application of Article 19(1). W
cannot, of course, say that the object of penal laws is
general ly such as not to involve any violation of the rights
conferred by Article 19(1) because after the decision of
this Court in the Bank Nationalization case the theory, that
the object and formof the State action al one determine the
extent of protection that may be claimed by an individua
and that the effect of the State action on the fundanental
right of the individual is irrelevant, stands discredited.
But the point of the matter is that, in pith and substance,
penal laws do not deal with the subject natter of rights
enshrined in Article 19(1). That again is not enough for the
purpose of deciding upon the applicability of Article 19
because as the test formul ated by us above shows, even if a
| aw does not, in its pith and substance, deal with any of
the fundanmental rights conferred by Article 19(1), if the
direct and inevitable effect of the law is such as to
abridge or abrogate any of those rights, Article 19(1) shal
have been attracted. It would then become necessary to test
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the validity of even a penal |aw on the touchstone of that
Article. On this latter aspect of the matter, we are of the
opi nion that the deprivation of freedom consequent upon an
order of conviction and sentence is not a direct
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and inevitable consequence of the penal |aw but is nerely
incidental to the order of conviction and sentence whi ch may
or may not cone into play, that is to say, which may or may
not be passed. Considering therefore the test formul ated by
us in its dual aspect, we are of the opinion that Section
302 of the Penal Code does not have to stand the test of
Article 19(1) of the Constitution.

This is particularly true of crines, inherently vicious
and pernicious, which under the English Commobn Law were
classified as crines nmala i n.se as distinguished fromcrines
mala prohibita crines nmala in se enbrace acts immoral or
wong in thenselves, such as, nmurder, rape, arson, burglary,
| arceny (robbery  and dacoity); while crinmes mala prohibita
enbrace things prohibited by statute as infringing on
others’ .rights, though no noral turpitude attaches to such
crimes. Such acts constitute crinmes only because they are so
prohi bited. (See Wb rds and Phrases, Permanent Edition, Vol.
10). While crines mala in se do not per se, or in operation
directly and inevitably inpinge on the rights under Article
19(1), cases under “the other category of crines are
concei vabl e where the law relating to them directly
restricts or abridges such rights. The illustration given by
Shri Sorabji will make the point ~clear. Suppose, a lawis
enacted which provides that it shall be an offence to |eve
any criticism whatever, of the CGovernnment  established by
law and nmakes a further provision prescribing five years’
i mprisonnent as punishnent for such an offence. Such a | aw
(i.e. its provision defining the offence) will directly and
i nevitably inpinge upon the right guaranteed under clause
(a) of Article 19(1). Therefore, to be valid, it nust pass
the test of reasonabl eness enbodied in clause (2) of the
Article. But this cannot be said in regard to the provisions
of the Penal Code with which we are concerned.

Assumi ng arguendo, that the provisions of ~the Pena
Code, particularly those providing death penalty as an
alternative punishment for murder, have to satisfy the
requi rements of reasonabl eness and public interest under
Article 19 the golden strand of which according to the
rati os of Maneka Gandhi runs through the basic structure of
Article 21 also the further questions to be determined, in

this connection, will be: On whom wll "the onus of
satisfying the requirements under Article 19, Ilie ? WII
such onus lie on the State or the person challenging its
validity ? And what will be the nature of the onus?
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Wth regard to onus, no hard and fast rul e of “universa
application in all situations, can be deducted from the
deci ded cases. |In some decisions, such as, Saghir Ahnmad v.
State of Utar Pradesh(1l) and Khyerbari Tea Co. v. State of
Assam & Os. (2) it was laid down by this Court that if the
wit petitioner succeeds in showi ng that the inpugned | aw ex
facie abridges or transgresses the rights coming under any
of the sub-clauses of clause (1) of Article 19, the onus
shifts on the respondent state to show that the | egislation
conmes within the permssible limts inposed by any of the
clauses (2) to (6) as may be applicable to the case, and,
also to place material before the court in support of that
contention. If the State does nothing in that respect, it is
not for the petitioner to prove negatively that it is not
covered by any of the perm ssive clauses.
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A contrary trend, however, is discernible in the recent
decisions of this Court, which start wth the initia
presunption in favour of the «constitutionality of the
statute and throw the burden of rebutting that presunption
on the party who challenges its constitutionality on the
ground of Art. 19.

In B. Banerjee v. Anita Pan (3) this Court, speaking
through V.R Krishna lyer, J., reiterated the ratio of Ram
Krishna Dal mia' s case, (4) that

"there is always a presunption in favour of the
constitutionality of an enactnent and the burden is

upon him who attack it to show that there has been a

clear transgression of the constitutional principles";

and
“"that it must be presunmed that the |egislature
under stands and correctly appreciates the need of its
own people, that its laws are directed to probl ens nade
mani f est by experience and that its discrimnations are
based on adequate grounds."
It was enphasised that "Judges act not by hunch but on hard
facts properly  brought onrecord and sufficiently strong to
rebuff the
193
initial presunption of constitutionality of |egislation. Nor
is the Court a third Chanber of the House to wei gh whet her
it should draft the clause differently". 'Referring, inter
alia, to the decision of this Court in R M D. Chanarbaugwal a
(ibid), and Seervai’s 'Constitutional Law of India, Vol. I,

page 54, it was recalled, "Sone courts have 'gone to the
extent of holding that there'is a presunption in favour of
constitutionality, and a law wll not be decl ar ed

unconstitutional unless the case is so clear as to be free
fromdoubt; and to doubt the constitutionality of alawis
to resolve it in favour of its validity". Simlar view was
taken by a Bench of seven |earned Judges of this Court in
Pat hunma v. State of Kerala. (1)

Behind the view that there is a presunption of
constitutionality of a statute and the onus to ‘rebut the

sane lies on those who challenge the legislation, /is the
rationale of judicial restraint, a recognition of the linmts
of judicial review, a respect for the boundaries  of
| egi sl ative and judicial functions, and the judicia

responsibility to guard the trespass from one side or the
other. The prinmary function of the courts is to-interpret
and apply the laws according to the will of those who nmade
themand not to transgress into the |egislative domain of
pol i cy-making. "The job of a Judge is judging and not | aw
maki ng". In Lord Devlin’s words : "Judges are the keepers of
the law and the keepers of these boundaries cannot, also, be
anmong out-riders."

A simlar warning was echoed by the Suprene Court of
the United States in Dennis v. United States(2) in these
terms :

"Courts are not representative bodies. They -are
not designed to be a good reflex of a denobcratic
soci ety. Their judgnent is best informed, and therefore
nost dependable, within narrowlints. Their essentia
quality is detachnent, founded on i ndependence. History
teaches that the independence of the judiciary is
j eopardi zed when courts becone enbroiled in the
passions of the day and assunme primary responsibility
in choosing between conpeting political, econonic and
soci al pressures.”
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In Gegg Vv. Ceorgia, (1) one of the principal questions
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for consideration was, whether capital punishnent provided
ina statute for certain crimes was a "cruel and unusual"
puni shnment. In that context, the nature of the burden which
rests on those who attack the constitutionality of the
statute was explained by Stewart, J., thus :

"W may not require the legislature to select the
| east severe penalty possible so long as the penalty
sel ected is not cruelly inhumane or disproportionate to
the crime involved. And a heavy burden rests on those
who woul d attack the judgment of the representatives of
the people. This is true in part because the
constitutional test is intertwined wth an assessnent
of contenporary standards and the |egislative judgnent

wei ghs heavily in ascertaining such standards. In a
denocratic society | egi sl atures, not courts, are
constituted to respond to the will and conse quently

the noral values of the people.”

Even where ~the burden is on the State to show that the
restriction inposed by the inmpugned statute 1is reasonable
and in public interest, the extent and the manner of
di scharge of the burden necessarily depends on the subject-
matter of the legislation, the nature of the inquiry, and
the scope and linmits of judici al review (See the
observations of Sastri. J. in State of Mdras v. V.C
Rao, (2) reiterated /i n Jagnohan)

In the instant case, the State has discharged its
burden primarily by producing for the persual of the Court,
the 35th Report of  the Law Conmission, 1967, and the
judgrments of this Court in Jagmohan Singh and in severa
subsequent cases, in which it has been recogni sed that death
penalty serves as a deterrent. It is, therefore, for the
petitioners to prove and establish that the death sentence
for murder is so outnmoded, unusual ~or excessive ‘as to be
devoid of any rational nexus with the purpose and object of
the | egislation.

The Law Commi ssion of India, after making an intensive
and extensive study of the subject of death penalty in
I ndi a, published
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and subnmitted its 35th Report in 1967 to the Governnent.
After exam ning, a wealth of evidential material and

considering the arguments for and against its retention
t hat hi gh-powered Body sunmed up its conclusions at page 354
of its Report, as follows :

"The issue of abolition or retention has to be
deci ded on a bal ancing of the various argunments for and
agai nst retention. No single argument for abolition or
retention can decide the issue. In arriving at.  any
conclusion on the subject, the need for . protecting
society in general and individual human bei ngs nust be
borne in m nd.

It is difficult to rule out the validity of, of
the strength behi nd, many of the arguments for
abolition nor does, the Conmission treat |ightly the
argunent based on the irrevocability of the sentence of
death, the need for a nodern approach, the severity of
capital punishment and the strong feeling shown by
certain sections of public opinion in stressing deeper
guesti ons of human val ues.

Having regard, however, to the conditions in
India, to the variety of the social up-bringing of its
i nhabitants, to the disparity in the level of norality
and education in the country, to the vastness of its
area, to diversity of its population and to the
paramount need for maintaining l|law and order in the
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country at the present juncture, India cannot risk the

experiment of abolition of capital punishnent.”

This Report was also, considered by the Constitution
Bench of this Court in Jagnohan. It was the main piece of
evidence on the basis of which the challenge to the
constitutional validity of Section 302 of the Penal Code, on
the ground of its being violative of Article 19, was
repel l ed. Parliament nust be presuned to have considered
these views of the Law Commission and the judgnent of this
Court in Jagmohan, and nust also have been aware of the
principles crystallised by judicial precedents in the nmatter
of sentencing when it took up revision of the Code of
Crimnal Procedure in 1973, and inserted in it, Section
354(3) which indicates that death penalty can be awarded in
exceptional cases for nmurder and for sonme other offences
under the Penal Code for special reasons to be recorded.

Deat h penalty has been the subject of an age-old debate
bet ween Abolitionists  and Retentionists, although recently
t he
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controversy has conme in sharp focus. Both the groups are
deeply anchored in their antagonistic views. Both firmy and
sincerly believe in the rightcousness of their respective
stands, with overtones of sentinment and enotion. Both the
canps can claimanong themem nent thinkers, penologists,
soci ol ogi sts, jurists; judges, |egislators, adninistrators
and | aw enforcenent officials.

The chief arguments of the Abolitionists, which have
been substantially ‘adopted by the |earned counsel for the
petitioners, are as under

(a) The death penalty is irreversible. Decided upon
according to fallible processes of law by fallible
human beings, it can be-and actually has. been-
inflicted upon peopl e innocent of any crime.

(b) There is no convincing evidence to show that death
penalty serves any penol ogi cal purpose

(i) Its deterrent effect remmins unproven. It has not
been shown that incidence of rmurder has increased
in countries where death penal ty - has been
abol i shed, after its abolition.

(ii) Retribution in the sense of vengeance, IS no
| onger an acceptabl e end of punishnent.

(iii)On the contrary, reformation of the crimnal and
his rehabilitation is the primry purpose  of
puni shment. I nposition of death penalty nullifies
that purpose.

(c) Execution by whatever neans and for whatever
offence is a cruel, i nhuman and degr adi ng
puni shnment .

It is proposed to deal with these argunents, as far as

possible, in their serial order

Regarding (a) : It is true that death penalty is irrevocable
and a few instances, can be cited, including some  from
Engl and, of persons who after their conviction and execution
for murder, were discovered to be innocent. But this,
according to the Retentionists is not a reason for abolition
of the death penalty, but an argunent for reformof the
judicial systemand the sentencing procedure. Theore-
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tically, such errors of judgnent cannot be absolutely
elimnated fromany system of justice, devised and worked by
human beings, but their incidence can be infinitesimally
reduced by providi ng adequate saf eguards and checks. W will
presently see, while dealing w th the procedural aspect of
the problem that in India, anple safeguards have been
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provided by |aw and the Constitution which alnost elimnate
the chances of an innocent person being convicted and
executed for a capital offence.

Regarding (b): Wether death penalty serves any penol ogi ca

pur pose.
Firstly, in nost of the countries in the world,
including India, a very |large segnent of the population
i ncludi ng notable penologists judges, jurists, legislators
and other enlightened people still believe that death
penalty for murder and certain other capital offences does
serve as a deterrent, and a greater deterrent than Ilife

imprisonnment. W will set out very briefly, by way of
sanpl e, opinions of sone of these distinguished persons.

In the first place, we will notice a few decisions of
Courts wherein the deterrent value of death penalty has been
judicially recognised.

In Paras Ramv. State of Punjab, (1) the facts were that
Paras Ram. who was a fanatic devotee of the Devi, used to
hol d Sat sangs ~ at which bhajans were sung in praise of the
Coddess. Paras Ram cerenonially beheaded his four year old
boy at the crescendo of the norning bhajan. He was tried,
convicted and sentenced to death for the nurder. H's death
sentence was confirmed by the Hgh Court. He filed a
petition for grant of special |eave to appeal to this Court
under Article 136/of “the Constitution. It was contended on
behal f of Paras Ram/ that the very nonstrosity of the crine
provi ded proof of his insanity sufficient to excul pate the
of fender under Section 84, |Indian Penal Code, or materia
for mtigation of the sentence of death. V. R Krishna lyer,
J., speaking for the Bench, to which one of us (Sarkari a,
J.) was a party, refused to grant special leave and
sunmarily dismssed the petition with these observations :
198

"The poignantly pat hologicall grip of | nacabre
superstitions on sonme crude Indian mnds in the shape
of desire to do human and ani mal sacrifice, in defiance
of the scientific ethos of ‘our cultural heritage and
the scientific inpact of our technological century,
shows up in crimes of primitive horror such as the one
we are dealing with now, where a blood-curdling
butehery of one’s own beloved son was perpetrated,
aided by other 'pious’ crimnals, to propitiate sone
bl ood-thirsty diety. Secular India, speaking through
the Court, nust adnminister shock therepy to such anti -
social 'piety’ when the manifestationis in terns of

i nhuman and crimnal violence. Wen the disease is

soci al, deterrence through court sent ence nmust ,
perforce, operate through the individual culprit comng
up before court. Social justice has nany facets and

Judges have a sensitive, secular and civilising role in
suppressing grievous injustice to humanist val ues by
inflicting condign punishment on dangerous deviants."
(enphasi s added)
In Jagnohan, also, this Court took due note of the fact
that for certain types of nurders, death penalty alone is
consi dered an adequate deterrent:

"A large nunmber of nurders is undoubtedly of the
conmon type. But some at least are diabolical in
conception and cruel in execution. In sonme others where
the victim is a person of high standing in the country
society is liable to be rocked to its very foundation
Such murders cannot sinply be wished away by finding
alibis in the social naladjustnment of the nurderer
Preval ence of such crines speaks, in the opinion of
many, for the inevitability of death penalty not only
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by way of deterrence but as a token of enphatic

di sapproval of the society."

Exam ni ng whet her [ife inprisonnment was an adequat e
substitute for death penalty, the Court observed

"I'n the context of our crimnal |aw which punishes
mur der, one cannot ignore the fact t hat life
i mprisonnent works out in nobst cases to a dozen years
of punishnent, and it nay be seriously questioned
whet her that sole alter-
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native will be an adequate substitute for the death

penal ty."

In Ediga Anamm v.  State of Andhra Pradesh, (1) V.R
Krishna lyer, J., speaking for the Bench to which one of us
(Sarkaria, J.,) was a party, observed that "deterrence
through threat of death may still be a promising strategy in
some frightful areas of nmurderous crinme." It was further
observed that "horrendous features of the crime and the
hapl ess and hel pness state of the victimsteel the heart of
| aw for the sterner sentence.”

I n Shiv _Mhan Singh v. State (Del hi Admi nistration), (2)
the sane |earned Judge,  speaking for the Court, reiterated
the deterrent effect of death penalty by referring to his
earlier judgnent in Ediga Annamm’s case, as follows:

"In Ediga Annanma this Court, while noticing the
social and personel circunstances possessi ng an
extenuating inmpact, has equally clearly highlighted
that in India' under present -conditions deterrence
through death penalty nmay not be a time-barred
puni shment in some frightful areas of . barbarous
mur der . "

Again, in Charles Sobraj v. The Superintendent, Centra
Jail, Tihar, New Delhi,(3) the sanme learned Judge, speaking
for a Bench of three |earned  Judges of this Court,
reiterated that det errence was one of t he vita
consi derati ons of punishnent.

In Trop v. Dulleh,(4) Brennan, J. of the suprene Court
of the United States, concurring wth the ‘ngjority,
enphasi sed the deterrent end of punishnent, in these words:

"Rehabilitation is but one of the several purposes
of the penal law. Anmpong ot her purposes are deterrents
of the wongful act by the threat of —punishment and
i nsul ation of society from dangerous individuals by
i mprisonnment or execution."”
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In Furman v. Georgia, Stewart, J. took the view that
death penalty serves a deterrent as well as retributive
purpose. In his view, «certain crimnal conduct is so
atroci ous that society’s interest in deterrence and

retribution wholly outwei ghs any consi derations of reformor
rehablitation of the perpetrator, and that, despite the
i nconclusive enpirical evidence, only penalty of death wll
provi de maxi mum det errence.

Speaking for the mjority, in Gegg v. Ceorgia
Stewart, J. reiterated his views wth regard to the
deterrent and retributive effect of death penalty.

Now, we nmay notice by way of specinmen, the views of
some jurists and scholars of note. Sir James Fitzjanes
Stephen, the great jurist, who was concerned wth the
drafting of the Indian Penal Code, also, was a strong
exponent of the view that capital punishnent has the
greatest value as a deterrent for nurder and other capita
of fence. To quote his words:

"No other punishment deters men so effectually
fromcomtting crinmes as the punishment of death. This
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is one of those propositions which it is difficult to
prove, sinply because they are in thenselves nore
obvi ous than any proof can nake them It is possible to
di splay ingenuity in arguing against it, but that is
all. The whole experience of mankind is in the other
direction. The threat of instant death is the one to
which resort has always been made when there was an
absol ute necessity for producing some result. No one
goes to certain inevitable death except by compul sion

Put the matter the other the way. WAs there ever yet a
crimnal who, when sentenced to death and brought out
to die, would refuse to offer of comutation of his
sentence for the severest secondary punishnment? Surely
not. Why is this 2?1t can only be because 'All that a

man has wll he give for his life'. In any secondary
puni shment, however terrible, there is hope; but death
is death; its terrors cannot be described nore
forcibly."

Even Marchese De Cesare Bonesana Beccaria, who can be
called the father of the nodern. Abolitionist novenent,
concedes in his treatise, "Dei Delitti a della Pana" (1764),
that capital punishnent would be justified in two instances:
Firstly, in an execution
201
woul d prevent a revolution against popularly established
Covernment; and, secondly, if an execution was the only way
to deter others from conmitting a crine. The adoption of
doubl e standards for capital punishment in the realm of
conscience is considered by sonme scholars as the biggest
infirmty in the Abolitionists” case.

Thorsten Sallin is one of the penol ogi sts who has nade
a scientific study of the subject of capital punishnment and
conplied the views of various scholars of the 19th and 20th
centuries. In his book "Capital Punishnment", he has made an
attempt to assenble the argunents for and agai nst the death
penalty. He has also given extracts fromthe Debates in the
British House of Commons in 1956 and, also, in March and
April 1966, in the Candian House of Commobns. |In the |ast
part of his book, the |earned Editor sunmarises his ideas
about capital punishment. In his opinion, Retribution seemns
to be outdated and unworkable. It is neither efficient nor

equi tably adm nistered. "Justice is a relative concept that
changes with the tines". A retributive philosophy alone is
not now socially acceptable. "In the | ast analysis, the only

utilitarian argunment that has being to be given attention is
the one that defends capital punishment —as a -uniquely
powerful means of protecting the community." He ends his
book with the observation : "I have attenpted to show that,
as now used, capital punishnent performs none of the
utilitarian functions <clained by its supporters, nor can it
ever be nmade to serve such functions. It is an- archaic
customof primtive origin that has disappeared in nost
civilized countries and is withering away in the rest."

In his article appearing in "Crimnology Review Year
Book" (1979) Vol. 1, conplied by Sheldon L. Messinger & Egon
Bittner(1l), |Isaac Ehrlich, after surveying the past
l[iterature on the relation between capital punishnent and
capital crimes, has (at pp. 31-33) pointed out the follow ng
shortcomngs in the thesis of Sellin

"The principal shortcomng of the work by Sellin
and others using his nethodology is that the approach

taken and the nethods applied do not permt a

systematic exam nation of the mai n i mpli cations

emanating from the general theory of deterrence. The
shortcomng is basi c, because t he i mplications
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following fromthe general deterrence

hypot hesis are what Sellin was challenging. Yet his
work neither develops nor tests the full range of
inmplications following fromthe theory he attenpts to
reject; nor does he develop or test a competing theory.
In addition, to my know edge, Sellin never reported in
any of his studies the results of any systenatic
(parametric or non-paranetric) statistical tests that
could justify his strong and unqualified inferences."

"Anot her fundanent al shortcom ng of Sellin's
studies is their failure to account systematically for
other factors that are expected by the deterrence
hypothesis to affect the frequency of murder in the
popul ation, apart fromthe relevant risk of execution
These are variabl'es such as the probability of
apprehensi on, the conditional probability of conviction
gi ven apprehension, the severity of alternative
puni'shments for murder, the distribution of incone, the
probabi lity of wunenploynment, and other indicators of
differential gains fromecrimnal activities occurring

jointly with rmurder. Since, as | shall argue |later,
some of these variables are expected to be highly
correlated w'th the condi ti onal probability of

execution given conviction of rmurder, their exclusion
from the statistical analysis can -seriously bias
estimates of the partial deterrent effect of capita
puni shment. Aware of the problem Sellin attenpted to
conpare states that are as alike as possible in al

other respects. However, his "matching procedure"

based on the assunption that neighbouring states can
satisfy such pre-requisites wthout any ‘explicit
standardi zation, is sinply insufficient for any valid
inferences. Pairs of states, such as New York, and

Rhode Island, Massachusetts and Maine, or Illinois and
Wsconsin all included in. his conparisons, differ in
their econonmic and denbgraphic characteristics, in
their law enforcenent activities, and in t he
opportunities they provide for the conmission of other
crines. Moreover, the direction of t he causal

rel ati onship between the nurder rate and the overal
ri sk of punishnent-be it the death penalty or any ot her
sanction - is not self-evident because, for exanple,
states with high nurder rates are expected to and, in
fact do devote nore

resources to apprehend, convict and execute offenders
than do states with | ower rates. Specifically,
variations in the legal or practical status of the
death penalty occasionally may be the result of, rather
than the cause for, changes in the murder rate, and
thus may give rise to an apparent positive association
between these two variables. The same general point
applies in connection with the identification of the
effect of any other variable which is a product of |aw
enforcenent activity or private protection against
crinme. For these reasons, the true deterrent effect of
a sanction such as the death penalty cannot be readily
inferred from sinple conmparisons of the sort perforned
by Sellin."

The | earned author then (at page 33) arrives at this

concl usi on :

"If investigations indicate that probability and
l ength of inmprisonment do inpart significant deterrent
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effects, then failure of the research to denobnstrate
specifically the det errent ef ficacy of capita
puni shment  nmay be taken nore as evidence for
shortcomings in the research design and net hodol ogy or
in the measures of the theoretically rel evant variabl es
used than as a reflection on the wvalidity of the
deterrence theory itself."

The scholar then stresses another purpose of capita
puni shnent, nanely, incapacitation of the offender, which
in fact, is another aspect of its deterrent effect. To quote
his words :

"There is an additional point worth stressing.

Even if punishnent by execution or inprisonment does

not have any deterrent effect, surely it nust exert

some incapacitative effect on punished offenders by
reducing or elimnating the possibility of recidivism
on their part.”

This em nent social scientist, Prof. Ehrlich(1) whose
views we have extracted, has nmade intensive studies of the
deterrent effect ~of capital ~ punishment. Then, a result of
his study was al so published
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in the American Econonmic Review in June, 1975. He includes a
specific test for the presence of a deterrent effect of
capi tal punishnment 'to the results of earlier studies. He has
in his study(1) clainmed to identify a significant reduction
inthe nurder rate due to the use of capital punishment. A
version of his detailed study is said to have been filed
with the United States Suprene Court on March 7, 1975 in the
case of Fowl er v. North Carolina.(2)

In 1975, Robert Martinson, a sociologist, published the
results of a study he had mmde in New York regarding the
rehabilitation of of prisoners. Anpng the conclusions he
drew. "The prison which makes every effort at rehabilitation
succeeds no better than the prison which |eaves its inmates
to rot....The certainty of " punishnent rather than the
severity, is the nost effective/crinme deterrent. W should
nake plain that prisons exist to. punish people for crines
commtted.”

(Quoted in Encycl opaedia Britannica 1978 Book of the
Year, pp. 593-594)

Many judges-especially in Britain and the United
States, where rising crine rates are the source of nuch
public concern-have expressed grave doubts about the w sdom
of the viewthat reformought to take priority in dealing
with offenders. "They have argued that the courts nust
reflect a public abhorrence of crime and that justice
demands that sone attenpt be made to inpose punishnent
fitting to the crine."

(Encycl opaedia Britannica, ibid.)

Prof essor Jean Graven, Judge of the Court of “Appeal of
Geneva, and a distinguished jurist, maintains in his |earned
anal ysis, (see the Postscript inreply to A Wrld View of
Capital Punishment by Janes Avery Joyce), of the views of
Camus and Koestler, that neither of these two authors has
faced up to the really basic objection to the abolitionist’'s
case. According to Graven, there are two groups of people,
which are not covered by the abolitionist’s case and Camnus
and Koestler have therefore left their cause open to attack
at its

(1) See Lee S. Friedman’s article at pages 61-87, Review
Year Book, 1979, conpiled by Messinger and Bittner

(2) 428 US 904=49 L. Ed. 1212 (1976).
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weakest point. "The true problent, as Gaven sees it, "is
the protection of the organized, civilized community", the
legitimate defence of society against crimnal attacks made
upon it by those anti-social elenents which can be stopped
only by being elimnated, in the "last resort”. "For such,
the death penalty should be preserved, and only for such".
Professors Graven’s second challenge is, whhich the
abolitionist nmust accept, the existing division between
civil and mlitary protection. According to him in doing
so, the abolitionist cannot avoid applying double standard
and two nutually destructive criteria to their approach to
the death penalty. "For if the death penalty is accepted as
protective in principle to society, then it should be so in
all cases and in all circumstances in troubled tinmes as well
as in peaceful times, in respect of the traitor, the spy,
the deserter, or the hostage, as well as of the brigand, the
"gangster", or the professional killer. W rmust be | ogica
and just at the sanme tine. In the real mof conscience and of
"principles’, there cannot be two weights and neasures.
There cannot be a norality for difficult tines and anot her
norality for —easy tinmes; ~one standard for nilitary justice
and another for civil justice. Wat then should be done with
those individuals who have always been considered proper
subjects for elimnation? If the capital sentence is
obj ectionable and /illegal...If the death penalty nust be
absol utely repudi ated because it ’'degrades nan, (quoting
Canus) then we accept the position. But, in that case, no
right to kill exists any |longer...the greatest war
crimnals, those responsible conscious of what. they have
done and intended to do-for the worst crimes of genocide,

who gassed, incinerated in ovens or buried in quickline a
mllion innocent victins, or allowed themto perish in nines
and marshes...Society has not the right then to kill even

these "Monsters".

(Quoted in A Wrld Viewof Capital Punishnent, by Janes
Avery Joyce).

J.J. Maclean, a Parliamentarian, articulated his views
with regard to the deterrent, value of capital punishnent in
the Canadi an House of Commons in. the March-April, Debates
1966, as foll ows:

"Whether it (capital punishnent) is agreater or
| esser deterrent than life inprisonment. This is an
argunent that cannot be proven on either side  but 1
woul d not like to
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have to try to convince any one that capital punishnent

is not a deterrent. Statistically this cannot be proven

because the deterrent effect on both capital punishnent
and life inprisonnent is obscured by the fact that nost
crimnals plan a crine on the basis that they are going
to avoid any penalty...l say, the deterrent value is
with respect to people who did not commit crines, who
were deterred from beconmi ng nurderers by the fact that
capi tal punishment or sonme ot her heavy penalty woul d be
neted outto themif caught."”

(Quoted in Sellin's Capital Punishnent).

The Law Commission of India inits 35th Report, after
carefully sifting all the materials collected by them
recorded their views regarding the deterrent effect of
capi tal punishrment as foll ows:

“I'n our view capital punishnment does act as a
deterrent. W have already discussed in detail severa
aspects of this topic. W state below, very briefly,
the main points that have weighed with us in arriving
at this concl usion:
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(a) Basically, every human bei ng dreads death.

(b) Death, as a penalty, stands on a totally different
level from inprisonnent for life or any otber
puni shrent. The difference is one of quality, and
not merely of degree.

(c) Those who are specifically qualified to express an
opi nion on the subject, including particularly the
majority of the replies received from State
Covernments, Judges, Menbers of Parlianent and
Legi sl atures and Menbers of the Bar and police
officers-are definitely of the view that the
deterrent object of capital punishment is achieved
in a fair measure in India.

(d) As to conduct of  prisoners released from jai
(after undergoing inprisonment for life), it would
be difficult tocome to a conclusion, wthout
studi es extending over a |long period of years.
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(e) Whether any other punishnent can possess all the

advant ages of capital punishnment is a natter of

doubt .
(f) Statisties of ~other countries are inconclusive on
the subject. If they are not regarded as proving

the deterrent effect; neither can they be regarded
as concl usively disproving it."
Views of the British Royal Conmi ssion

The British Royal  Commi ssi on, after maki ng an
exhaustive study of the issue of capital punishnment and its
deterrent value, in their Report (1949-53), concl uded:

"The general ~conclusion which we reach, after
careful review of all the evidence we have been able to
obtain as to the deterrent effect of capita
puni shment, may be stated as follows. Prima facie the
penalty of death is likely tohave a stronger effect as
a deterrent to normal human bei ngs than any other form
of punishnment, and there is some evidence (though no
convincing statistical evidence) that this is in fact
so. But this effect does not operate universally or
uniformy, and there are nany offenders on whomit is
l[imted and may often be negligible."

W may add that whether or not death penalty in actual
practice acts as a deterrent, cannot be statistically
proved, either way, because statistics as to how nmany
potentisimmnurderers were deterred fromcommtting nurders,
but for the existence of capital punishnment for nurder, are
difficult, if not altogether inmpossible, to collect. Such
statistics of deterred potential murderers are difficult to
unravel as they remain hidden in the innernost recesses of
their m nd.

Retribution in the sense of reprobation whether a
totally rejected concept of punishnent.

Even retribution in the sense of society’s reprobation
for the worst of crines, i.e., nurder, is not an altogether
out noded concept. This view is held by many distinguished
soci ol ogi st, jurists and judges.

Lord Justice Denning, Master of the Rolls of the

Court of
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Appeal in England, appearing before the British Roya
Conmi ssion on Capital Punishment, stated his views on this
poi nt as under:

"Puni shnent is the way in which society expresses
its denunciation of wong-doing, and, in order to
maintain respect for law, it is essential that the
puni shment inflicted for grave crines should adequately
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reflect the revulsion felt by the great mpjority of

citizens for them It is a nistake to consider the

obj ects of punishnent as being deterrent or reformative

or preventive and nothing else...The truth is that sone

crimes are so outrageous that society insists on

adequat e puni shnent, because the wong-doer deserves

it, irrespective of whether it is a deterrent or not."
That retribution is still socially acceptable function of
puni shment, was also the view expressed by Stewart, J., in
Furman v. Georgia, at page 389, as follows:

“...1 would say only that | cannot agree that
retribution i s a constitutionally i mper m ssi bl e
ingredient in the inposition of punishment. The
instinct for retribution is part of the nature of man,
and channeling that instant, in the adninistration of
crimnal justice serves an i mportant purpose in
promoting the stability of a society governed by | aw.
VWhen peopl e begin to believe that organi zed society is
unwi I'l ing or _unable to inpose upon crimnal offenders
the ‘puni shnmrent they 'deserve’, then there are sown the
seeds of —anarchy of ~self help, vigilant justice, and
lynch law "

Patrick Devlin, “the emnent jurist and judge, in his
book, "The Judge", ‘enphasises the retributive aspect of the
pur pose of puni shment and crimnal justice, thus:

"I affirm/that justice nmeans retribution and
not hing el se.. Vindictiveness is~ the enotional outflow
of retribution ‘and justice has no concern with that.
But it is concerned wth the measurenent of deserts.
The point was put - lucidlyand sinply by the Vicar of
Longton in a letter to The Tines, fromwhich with his
perm ssion | quote: Firstly, far frompretending that
retribution should have no place inour penal system
M. Levin should recognize that it is
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logically inmpossible to renmove it. If it were renoved,

al |l punishments should be  rendered unjust. What could

be more imoral than to inflict inprisonnent 'on a

crimnal for the sake of deterring others, if he does

not deserve it? O would it be justified to subject him

to a conpulsory attenpt to reform which includes a

denial of liberty unless, again he deserves it?.

Retribution and deterrence are not two divergent ends
of capital punishnment. They are convergent goals which
ultimately merge into one. How these ends of  punishnent
coal esce into one was described by the Law Conmission of
I ndi a, thus:

"The retributive object of capital punishment has
been the subject-matter of sharp attack at the hands of
the abolitionists. W appreciate that nany persons
woul d regard the instinct of revenge as barbarous. How
far it should form part of the penal philosophy in
nodern tines will always remai n a matt er of
controversy. No wuseful purpose wll be served by a
di scussion as to whether the instinct of retribution.is
or is not commendabl e. The fact renains, however, that
whenever there is a serious crine, the society feels a
sense of disapprobation. If there is any elenment of
retribution in the law, as administered now, it is not
the instinct of the man of jungle but rather a refined
evolution of that instinct the feeling prevails in the
public is a fact of which notice is to be taken. The
| aw does not encourage it, or exploit it for any
undesi rabl e ends. Rather, Dby reserving the death
penalty for nurder, and thus visiting this gravest




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 48 of 159

crime with the gravest punishnment, the |aw helps the

element of retribution nerge into the elenent of

deterrence. "
[Para 265 (18), 35th Report]

Earlier in 1949-1953, the British Royal Conm ssion in
Para 59 of its Report spoke in a somewhat simlar strain:

"We think it is reasonable to suppose that the
deterrent force of capital punishnent operates not only
by affecting the conscious thoughts of individuals
tempted to commit nurder, but also by building up in

the community, over a
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long period of tine, a deep feeling of peculiar

abhorrence for the crine of nurder. The fact that men

are hung for nmurder is one great reason why nurder is
considered so dreadful a crine. This wdely diffused
effect on the nporal consciousness of society is

i mpossible to assess, but it must be at |east as

i nportant  as _any direct _part which the death penalty

may - play as a deterrent in the calculations of

pot entialnurderers."

According to Dr. Ernest Van Den Haag, a New York
psychol ogi st and author, and a |eading proponent of death
penalty, "a very strong synmbolic value" attaches to
executions. "The notives for the death penalty may indeed
i ncl ude vengeance. Legal vengeance solidifies soci a
solidarity against |aw breakers and probably is the only
alternative to the disruptive private revenge of those who
feel harned."

(See The Voice (USA) June 4, 1979)

The views of Lloyd GCeorge, who was the Prinme M nister
of England during the First Wrld War, have been referred to
in the book "Capital Punishment” (1967) by Thorsten Sellin
at page 65, as bel ow

"The first function of capital punishment |is to
gi ve enphatic expr ession to society’s pecul i ar

abhorrence of nurder....It i's inportant that nurder
shoul d be regarded with peculiar horror...I believe
that capital punishnment does, in the present state of

soci ety, both express and sustain the -sense of noral

revul sion for murder."

This view is not w thout respectable support in-the
jurisprudential literature of today, despite an opinion to
the contrary. (See also the Royal Commi ssion’s Report, 1949-
53). In relying, inter alia, upon the evidence before it,
i ncluding that of Lord Denning, the Royal Comm ssion
recogni sed a strong and w despread demand for retribution
It is a common phenonmenon in all the «civilized countries
that some nurders are so shockingly offensive that there is
a general outcry from the public for infliction of the
ultimate penalty on the crininal

In regard to the retributive aspect of ‘capita

puni shment, we may cite one recent illustration showing how
demand for retribu-
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tion, in the sense of society’'s instinctive disapproval of
the outrageous conduct  of the nurderer is indelibly
ingrained in contenporary public opinion even in advanced
countries.

In Novenber 1978, George Mdscone (Mayor) and Harvey
Ml k (Supervising Oficer) of San Francisco were cruelly,
assassinated by Dan Wite, a police-nan. Six nonths |ater,
on May 22, 1979, a jury of seven nen and five women rejected
the charge of first-degree nurder, and in consequence, did
not award capital punishment to Dan White for this heinous
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doubl e nurder. Public opinion reacted sharply. Public
protest agai nst this decision spontaneously manifested
itself in a burst of flane and fury. Thousands of outraged
denonstrators ranpaged through the Civic Centre, smashing
wi ndows, burning police cars, chanting: "W want justice"
Witing in ’'The Voice', a local paper from San Fransci sco,
inits issue of June 4, 1979, Lawence Miullen, fired at the
jury a volley of questions, to which the agitated public
woul d demand answers:

"What comment did the jury make on the val ue of
life? Was the tragedy of the execution-style murders
the central issue, or was the jury only concerned wth
technicalities, absurdities and |oopholes of the | aw?
Was justice considered not revenge but justice? Hi gh
irony, Dan White' s strong belief in capital punishnent
has found thousands of new converts. From now on, a | ot
of people wll die because Dan Wite lives. Are we so
insensitive, callous and inhuman that we accept or
excuse violence and brutality? Consider Wiite' s defence
| awyer, Douglas Schmidt’s reference to that tragic
Monday in~ Novenber: "It was a tragedy. Now it’'s behind

us."

"For those who | oved and still mss George Miscone
and Harvey Mk, for those who were cast into darkness
and cried for justice, for those who still seek
answers, the lawer’'s words are a chilling rem nder
that we nust not forget-that we nust not 'put it behind
us’."

The former. cop, a l|law and order and capita
puni shment advocate driven by his passion, by his |ack
of reason, to destroy those who he disagreed with, and
by doing so
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denonstrated the greatest human failure-the inability

to co-exist.

"Dan White synbolizes the violence and brutality
that is undermning civilization."

Dan White's case and the spontaneous reaction of the
public opinion that followed, show that opposition to
capital punishment has (to use the words of Raspberry)," (1)
much nore appeal when the discussion is merely acadenic than
when the comunity is confronted with a crine, or a series
of crimes, so gross, so heinous, so cold-blooded that
anyt hing short of death seens an inadequate response"

The Editor of 'Capital Punishment’, Thorsten Sellin has
noted at page 83 of his conpilation, the follow ng views of
an outstanding Justice of the Ontario Appeal Court:

"The irrevocabl e character of the death penalty is
a reason why all possible neasures should be taken
agai nst injustice-not for its abolition. Now  a days,
with the advent of armed crimnals and the substantia
increase in armed robberies, crimnals of [ong standing
if arrested, rmust expect |ong sentences. However, if
they run no risk of hanging, when found guilty  of
nmurder, they wll kill police men and witnesses with
the prospect of a future no nore unhappy, as one of
themput it, than being fed, [|odged, and clothed for
the rest of their lives. In addition, once in prison
such people who are capable of anything could kil
their guards and their fellowinmtes wth relative
i mpunity."

J.J. Maclean, the Canadian Parlianentarian justifies,
fromanother angle, the right of the State to award capita
puni shrent for nurder:

"If the State has the right and the duty to defend




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 50 of 159

the community against outside aggression, such as in
time of war, and wthin the country, for instance, in
case of treason

(1) Raspberry, Death Sentence, the Washington Post,
March 12, 1976, p, 27 cols. 5-6.
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crimes against the State, etc., and that to the extent
of taking the Ilife of the aggressors and guilty
parties, if the citizen wants to protect his own life
by killing whoever attacks himw thout any reason, the
State can do the same when a crimnal attacks and
endangers the I|ife of the comunity by deciding to
elimnate summarily anot her human being. Capita
puni shment must be retained to prove the sanctity of
that nost precious thing which is the gift of life; it
enbodi es the revulsion and horror that we feel for the
greatest of crines...For nost people, life is priceless
and 't hey will do anything and suffer the worst
privations to preserve-it, even when |ife itself does
not hol d nmany consolations or bright prospects for the
future. As a deterrent, the death penalty is playing

its part for which there is no substitute...l suggest
that statistics do-not prove rmuch; either on one side
or the other.... There are too nmany variations, too

nmany changes as regards ci rcunstances, condition

bet ween one period and the other, to enable us to make

wor t hy conparisons."
(See page 84 of Sellin’s Capital Punishnment).

Sone penologists justify -capital penalty and life
i mprisonment on the 'isolation” or 'elimnation' theory of
crime and punishment. Vernon Rich in his "Law & the
admi ni stration of justice" (Second Edition, at page 10),
says:

"The isolation theory of crime and punishment is
that the crimnal law is a -device for identifying
persons dangerous to society who are then punished by
being isolated fromsociety as a whole, so'that they
cannot conmit other antisocial acts. The isolation
theory is wused to justify the death penalty and | ong-
terminprisonnent. CObviously, this theory is effective
in preventing crimnal acts by those executed or
permanently incarcerated."

While the Abolitionists |ook upon death penalty  as
sonet hing which is per se imoral and inhunan, the
Retentioni sts apprehened that if we surrender even the risk
of the last remaining horrifying deterrent. by which to
frighten the toughts of the underworld, we may
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easily tip the scales in favour of the anti-social hoodl uns.
They fear that abolition of capital punishnment, wll result
in increase of murders notivated by greed, and in affable
"crinme passionelle."

"It is feared", wote GCeorge A. Floris, (1) "the nost
devastating effects of the abolition will, however, show
thenselves in the real mof political nurder. An adherent of
political extremsmis usually convinced that the victory of
his cause is just round the corner. So, for himlong term
i mprisonnent holds no fear. He is confident that the com ng
ascendency of his friends will soon liberate him" To prove
this proposition, Floris cites the instance of Von Paper’s
CGovernment who in Septenber 1932, reprieved the death
sentence passed on two of Hitler's stormtroopers for bruta
killing of one of their political opponents. The
Retentionists believe that the dismantling of the gallows
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will al nost everywhere enhance the hit and run attacks on
political opponents. On this premse, they argue that
capital punishnment is the nost form dabl e saf eguard agai nst
terrorism

The argument cannot be rejected out of hand. A nunber
of instances <can be cited where abolitionist States feeling
the inadequacy of their penological arnmour to conbat
politically notivated gangsterism have retrieved and used
their capital weapon which they had once thrown away.
Despite their traditional abhorrence of death penalty, the
Nor wegi ans executed Major Vedkun Quisling after Wirld War
1. The Bel gi ans, too, executed no | ess than 242
coll aborators’ and traitors after the liberation, although
in their country, the death penalty was otiose since 1880.

I n Engl and, death penalty was retained for high treason
inthe Silverman Bill of 1956. Even at present, for that
of fence, death penalty is a valid sanction in England. In
the aftermat h of "assassi nation of Prine M nister Bandernai ke
in 1959, /Ceylon hurriedly reintroduced capital punishnent
for nurder- Owing to si'm | ar _.consi derati ons, | srae
sanctioned death penalty for crimes conritted against the
Jewi sh people, and executed the notorious Jew baiter, Adolf
Ei chmann in 1962. Recently, on April 9, 1979, confronted
with a wave of violent incidents after the signing of Egypt-
| srael Peace Treaty. Israel sanctioned the use of death
penalty "for acts of /i nhuman cruelty".

(1) Sunday Tribune, Decenber 8, 1963.
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In India, very few scientific studies” in regard to
crinme and punishrment in general, and capital punishment, in
particul ar, have been nmade. Counsel for the petitioners
referred us to Chapter VI, captioned 'Capital Punishnent, in

the book, ’'Quantum of Punishment in Criminal Law in |ndia,
witten by Dr. Kripal Singh Chhabra,~ now on the staff of
G N University, Anritsar. In this article, which was

primarily meant as LL. D. thesis, the learned author
concl udes:

"On the basis of statistics both of India and
abroad, U.N. O findings and other wei ghty argunents, we
can safely concl ude that death penalty is not
sustainable on nmerits. Innately it has no reformative
elenment. It has been proved that death penalty as
operative carries no deterrent value and crine of
murder is governed by factors other than death penalty.

Accordingly, | feel that the death penalty should be

abol i shed. "

It will be seen, in the first place, that the analysis
by Dr. Chhabra in coming to the conclusion, that = death
penalty is of no penological value, is based on stale,
i nconplete and i nadequate statistics. Thi s i-s nor e

particularly true of the data relating to India, which does
not cover the period subsequent to 1961. Secondly, the
approach to the problem adopted by him Iike the other
Abolitionists referred to by him is mainly, if not nerely,
statistical.

As already noticed, the proponents of the opposite view
of capital punishnent, point out that statistics alone are
not determnative of the question whether or not death
penalty serves any deterent or other penol ogical purpose.
Firstly, statistics of deterred potential nurderers are hard
to obtain. Secondly, the appr oach adopt ed by t he
Abolitionists is oversinmplified at the cost of other
rel evant but inponderable factors, the appreciation of which
is essential to assess the true penol ogical value of capita
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puni shnent. The nunber of such factors is infinitude, their
character vari abl e duration transi ent and abstract
formulation difficult. Conditions change from country to
country and tine to time. Due to the inconstancy of socia
conditions, it is not scientifically possible to assess with
any degree of accuracy, as to whether the variation in the
i ncidence of capital crime is attributable to the presence
or absence of death penalty in the penal |aw of that country
for such crimes.
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That is why statistical attenmpts to assess the true
penol ogi cal val ue of capital puni shrent , remain

i nconcl usi ve.

Pur sued beyond a certain point, both the Abolitionists
and the Retentionists retreat into their own conceptua
bunkers firmy entrenchedin  their respective "faiths". W
need not take sides wth either of them There is always a
danger /in . adhering too rigidly to concepts. As Prof. Brett
has pointed out "all concepts are abstractions fromreality,
and that " in the process of ~ abstraction sonething of the
reality is_ bound to be lost’’ (1). W nust therefore, view
the probl em agai nst the perspective of the hard realities of
the time and the conditions prevailing in the world,
particularly in our own country.

A review of the world events of the |ast seven or eight
years, as evident from Encycl opaedia Britannica Year Books
and other material referred to by the | earned counsel, would
show that nost countries in the world are in the grip of an
ever-rising tide of wviolent crinme. Mirders for nonetary gain
or frommsdirected political notives, robbery, rape assault
are on the increase. India is no exception. ~The Union of
India has produced for our perusal a statenment of facts and
figures showing the incidence of violent ~crine, including
nmur der, dacoity and robbery, in the various States of India,
during the years 1965 to 1975. Another statenent has been
furni shed showi ng the nunber of persons convicted of rmnurder
and other capital offences and sentenced to death in sone of
the States of India during the period 1974 to 1978. This
statenment however, is inconplete and inadequate. On account
of that deficiency and for the general reasons set out
above, it cannot, even statistically show conclusively or
with any degree of certainty, that capital punishment has no
penol ogi cal worth. But the first statenment does bring out
clearly the stark reality that the crines of nmurder, dacoity
and robbery in India are since 1965 increasing.

Now, | ooking around at the world during the |ast
decade, we nmay recall that in Purman v. Georgia (decided on
June 29, 1976), the Suprenme Court of the United States held
by a mmjority, that the inposition and carrying out of the
death penalty constitutes 'cruel and unusual’ punishnment, in
viol ation of the Ei ghth and Fourteenth

(1) An Enquiry into Criminal @uilt by Prof. Peter
Brett, 1963 Edn. Mel bourne, page 13.
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Amendnents. Brennan and Marshall, JJ. (differing fromthe
plurality) went to the extent of holding that death penalty
was per se unconstitutional as it was a cruel and unusua
puni shrent. In so holding, these | earned Justices purported
to adopt the contenporary standards of decency prevailing
among the enlightened public of the United States. Justice
Marshall ruled that "it was nmorally unacceptable to the
people of the United States". This opinion of the |earned
Justices was sharply rebuffed by the people of the United
States through their chosen representatives. Soon after the
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decision in Furman, bowing to the thrust of public opinion,
the Legislatures of not less than 32 States, post-haste
revised their penal |laws and reinstituted death penalty for
murder and certain other «crinmes. Public opinion polls then
taken show that approximately 70 per cent of Anericans have
been in favour of death penalty. (See ' The Voice', supra).
In 1976, a Gllup Poll taken in the Unitted States showed
that nore than 65 per cent of those polled preferred to have
an operative death penalty.

Incidently, the rejection by the people of the approach
adopted by the two | earned Judges in Furman, furnishes proof
of the fact that judicial opinion does not necessarily
reflect the noral attitudes of the people. At the sane tine,
it is a remnder that Judges should not take upon thensel ves
the responsibility of ~becoming oracles or spokesnen of
public opinion: Not being representatives of the people, it
is often better, as a matter of-judicial restraint, to | eave
the function of assessing public opinion to the chosen
representatives of the people in the |egislature concerned.

Conmi'ng back to the review of the world crine situation
during the I'ast decade, Saudi Arabia and sonme other
countries have reinstated death penalty or enacted harsher
puni shments not only for murder but some other crines, also.
In Arerica, apart from 32 States which reinstated death
penal ty under revised l'aws after Furman, the |egislatures of
sone of the remmining 15 States have either reinstituted or
are considering to reintroduce death penalty. Currently, a
federal legislation for reinstituting or prescribing capita
puni shment for a larger range of ~offences of  homicide is
under consideration of United States’ Congress. According to
the report of the Ammesty International, in U S A, as on
May 1, 1979, death penalty can be inposed for aggravated
murder in 35 States. Attenpts have been nmde in. other
countries, also to reintroduce death penalty. In Britain, in
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the wake of serious violent incidents of terrorism a Bil
was noved in Parlianment to reintroduce capital punishnment
for murder and certain other offences. It was defeated by a
free vote on April 19, 1979. Even so, no less than 243
Menbers of Parlianment had voted in favour of this neasure
We have noted that |Israel has also recently reinstituted
death penalty for certain crimnal “acts of in human
cruelty’. In People’ s Republic of China, a new |legislation
was adopted on July 1, 1979 by China's Parlianent, according
to Article 43 of which, death penalty can be inposed "for
the nost heinous crines". |In Argentina, the death penalty
was reintroduced in 1976. Simlarly, Belgium reintroduced
death penalty and increased the number of crines punishable
with death. In France, in 1978 a novenent in. favour of
abolition initiated by the French bishops failed to change
the law under which death penalty is a valid sanction for
murder and certain other offences. In Japan, death penalty
is a legal sanction for 13 crines. In Geece and Turkey,
death penalty can be inposed for nurder and other capital
of fences. In Ml aysia and the Republic of Singapore under
the Drugs Act of My, 1979, misuse of drugs is also
puni shable with death. Cuba introduced a new penal code in
February 1978, whi ch provides punishnment of death by
shooting for <crines ranging fromsome types of murder and
robbery to hijacking and rape.

Inthe US S R (Russia), as many as 18 offences are
puni shable with death. In Russia, at present, the follow ng
of fences commtted in peacetine are punishable wth death
under the RSFSR Crinminal Code:

"Treason (Article 64); espoinage (Article 65);
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terrorism(if the offence includes the killing of an
official (Article 66); terrorism agai nst representative
of foreign State (if the offence includes the killing
of such a representative "for the purpose of provoking
war or international conpli cations") (Article 67);
sabotage (Article 68); organizing the conm ssion of any
of the above-naned offences (Article 72); comm ssion of
any of the above-naned offences against other Wrking
People’'s State (Article 73); banditry (Article 77);
actions disrupting the work of corrective |abour
institutions (Article 77-1); maki ng or passi ng
counterfeit noney or securities (when the offence is
conmtted as a form of business) (Article 87);
violation of rules for currency transactions (when
commtted as a form of business or on
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a large scale, or ~by a person previously convicted
under. this~ Article) (Art. 88); stealing of State
property on an especially large scale, regardless of
the ‘manner of stealing (Article 93-1); intentiona
hom cide with aggravating circunstances (Article 102);
rape, when committed by a group of persons or by an
especi ally dangerous recidivist, or resulting in
especi ally grave consequences, or the rape of a mnor
(Article 117); taking a bribe, wth especial ly
aggravating circunstances (Article 173); infringing the
life of a policeman or People's Guard, with aggravating
circunstances (Article 191-2); hijacking an aircraft,
if the offence results in-death or serious physica
injuries (Article 213-2); resisting ~a superior or
conpelling him to violate official duties, an offence
applicable only to mlitary personnel, and carrying the
death penalty in peace-tine if conmitted in conjunction
with intentional homicide of ~a superior or any other
person performing mlitary duties (Article 240)."
(Vide, Report of Amesty International, 1979)
Qur object in naking the above (survey is to bring out the
hard fact that in spite of the Abolitionist novenment, only
18 States (as on 30 May 1979) in the world have abol i shed
the death penalty for all offences, while 8 nore have
retained it for specific offences committed in tinme of war,
only. (See Ammesty International Report (1979) page 92).
This means, nost of the countries in the nodern world stil
retain death penalty as a legal sanction for  certain
specified offences. The countries which retain death penalty

in their penal laws, such as, Russia, US A, France,
Bel gium Ml aysia, China and Japan, etc., cannot, by any
standard, be called wuncivilized nati ons or i mat ur e
soci et es.

Surveyors and students of world events and  current
trends believe that the reversal of the attitudes towards
criminals and their judicial punishments in general, and
capital punishment in particular in several countries of the
world, is partly due to the fact that mlder sanctions or
corrective processes, or even the alternative of
i mprisonnent, have been found i nadequate and wanting to stem
the nmounting tide of serious crinme. Witing in Encycl opaedi a
Britannica, 1978 Book of the Year wunder the caption,
"Changing Attitudes Towards Crimnals’, Richard Wittingham
sums up the cause that has led to the adoption of this New
Hard Line, thus :
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"Horror Story after horror story of dangerous
crimnals sent back into society on bail or parole from

a penitentiary or (in many cases) release froma nenta
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institution to commt further crinmes have forced people

to say that enough is enough. The consensus seened to

be that there nust be no repetition of such situations
as the one described by Chicago Sun-Tines Col umi st

Roger Sinobn in a Septenber 4, 1977, article about a nan

who had just been convicted of a particularly

despicable crine."

Faced with the spectre of rising crine, people and
soci ol ogi sts ali ke, have started qguestioning the
rehabilitation policy. "In California another study fromthe
Rand Cooperation, suggests that keeping habitual crimnals
| ocked wup woul d do nore to reduce crime than any
rehabilitation efforts. Despite treatnent or preventive
neasures, habitual crimnals conmonly go back to crine after
they are rel eased from prison, the study showed. In
addition, the study found  that deterrence to crine was in
direct proportion to the relative certainty of going to
jail, after being caught.”

According to Encyclopaedia Britannica Year Book 1979,
in 1978 ‘also penologists were seriously divided in their
vi ews about the end of punishment. Sonme penol ogi sts argued

that "It is not possible to puni sh and reform
si mul t aneousl y": while "others would prefer to strip
puni shment of its noral overtones”, "Wile many Legislators

and nost penol ogi sts have supported the idea that reform
ought to take priority in dealing wth offenders, nany
Judges especially ' in Britain and the United States, where
rising crime rates are the source of nuch public concern
have expressed grave doubts about the w sdom of this view.
They have argued that the courts nust reflect  a public
abhorrence of «crime and that justice demands that sone
attenpt be nmade to inpose punishnment fitting to the crine".

India also, as the statistics furnished by the
respondent (Union of India) show, is afflicted by a rising
rate of violent crine, particularly nurder, armed robbery
and dacoity etc., and this has beenthe cause of nuch public
concern. All attenpts nade by individual nenbers 'to nove
Bills in the Parlianent for abolition or restriction of the
area of death penalty have ended in failure. At |east four
of such unsuccessful attenmpts were made after India won
| ndependence, in 1949, 1958, 1961 and 1978. It may be noted
that the | ast of
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these cttenpts was only to restrict the death penalty to a
few types of murders specified in the Bill. Though it was
passed by the Rajya Sabha after being recast, it has not

been passed by Lok Sabha.

To sum up, the question whether or not death penalty
serves any penological purpose is a difficult, conplex and
intractable issue. It has evoked strong, divergent views.
For the purpose of testing the constitutionality  of the
i mpugned provision as to death penalty in Section 302, Pena
Code on the ground of reasonableness in the |l|ight of
Articles 19 and 21 of the Constitution, it is not necessary
for us to express any categorical opinion, one way or the
other, as to which of these two antithetical views, held by

the Abolitionists and Retentionists, is correct. It s
sufficient to say that the very fact that persons of reason
learning and light are rationally and deeply divided in

their opinion on this issue, is a ground anong others, for
rejecting the petitioners argunent that retention of death
penalty in the impugned provision, is totally devoid of
reason and purpose. If, notwithstanding the view of the
Abolitionists to the contrary, a very large segnent of
peopl e, the world over, including sociologists, |egislators,
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jurists, judges and admnistrators still firmy believe in
the worth and necessity of capital punishment for the
protection of society, if in the perspective of prevailing
crime conditions in India, contenmporary public opinion

chanal i sed t hr ough t he peopl e’ s representatives in
Parliament, has repeatedly in the last three decades,
rejected all attenpts, including the one nade recently to
abolish or specifically restrict the area of death penalty,
if death penalty is still a recognised |egal sanction for
nmurder or sone types of nurder in nmost of the civilised
countries in the world, if the framers of +the Indian

Constitution were fully aware as we shall presently show
they were of the existence of death penalty as punishnment
for murder, under the Indian Penal Code, if the 35th Report
and subsequent Reports-of the Law Commi ssion suggesting
retenti on of death penalty, and reconmendi ng revision of the
Crimnal Procedure Code and the insertion of the new
Sections 235 (2) and 354 (3) in that Code providing for pre-
sentence hearing and sentencing procedure on conviction for
nurder and ot her capital offences were before the Parlianent
and presunably considered by it when'in 1972-1973 it took up
revision of the Code of 1898 and replaced it by the Code of
Crimnal Procedure, 1973, it is not possible to hold that
the provision of death penalty as an alternative punishnment

for murder, in Section 302, Penal Code is unreasonabl e and
not in the
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public interest. W would, therefore, conclude that the
i mpugned provision in Section 302, violates neither the
letter nor the ethos of Article 19.

W will now consider the issue whether the  inpugned
linb of the provision in Section 302, Penal Code contravenes
Article 21 of the Constitution.

Before dealing with the contention canvassed on the
point, it wll be proper to notice briefly the principles
whi ch should informthe interpretation of Article 21.

In Maneka Gandhi’'s case, which was a decision by a
Bench of seven |earned Judges, it was held by Bhagwati, J.
in his concurring judgnent, that the expression 'persona
liberty’ in Article 21 is of the widest anplitude and it
covers a variety of rights which go to constitute the
personal liberty of man and sone of them have been raised to
the status of distinct fundanental rights under Article 19:
It was further observed that Articles 14, 19 and 21 are not
to be interpreted in wat er -t i ght conpartnents, and
consequently, a |aw depriving a person of personal liberty
and prescribing a procedure for that purpose wthin the
meaning of Article 21 has to stand the test of one or nore
of the fundanmental rights conferred under Article 19 which
nmay be applicable in a given situation, ex-hypothesi it nust
also be liable to be tested with reference to Article 14.
The principle of reasonableness pervades all the  three
Articles, with the result, that the procedure contenpl ated
by Article 21 nust be 'right and just and fair’ and not
"arbitrary’ fancifu or 'oppressive', otherwise, it should be
no procedure at all and the requirenent of Article 21 would
not be satisfied.

Article 21 reads as under

"No person shall be deprived of his life or
personal |iberty except accordi ng to procedure
established by law. "

If this Article is expanded in accordance wth the
interpretative principle indicated in Maneka Gandhi, it wll
read as follows:

"No person shall be deprived of his life or
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personal liberty except according to fair, just and
reasonabl e procedure established by valid | aw "
223
In the converse positive form the expanded Article
will read as bel ow
"A peron may be deprived of his life or persona
liberty in accordance with fair, just and reasonable
procedure established by valid | aw. "
Thus expanded and read for interpretative purposes, Article
21 clearly brings out the inplication, that the Founding
Fat hers recognised the right of the State to deprive a

person of his life or personal Iliberty in accordance with
fair, just and reasonable procedure established by valid
| aw. There are several other indications, also, in the

Constitution which show that the Constitution-makers were
fully cogni zant of the existence of death penalty for mnurder
and certain other offences in the Indian Penal Code. Entries
1 and 27in List 1ll-Concurrent List-of the Seventh Schedul e,
specifically refer “to the Indian Penal Code and the Code of
Crimnal Procedure as in force at  the conmencenent of the
Constitution. Article 72 (1) (c) specifically invests the
President with power to suspend, renit or commute the
sentence of any person convicted of any offence, and al so
"in all cases where the sentence is a sentence of death".
Li kewi se, under Article 161, the CGovernor of a State has
been given power to suspend, remt or comute, inter alia
the sentence of death of any person-convicted of nurder or
other capital offence relating to a matter to which the
executive power of the State extends. Article 134, in ternms,
gives a right of appeal to the Supreme Court to a person
who, on appeal, is sentenced to death by the H'gh Court,
after reversal of his acquittal by the trial Court. Under
the successive Crininal Procedure Codes which have been in
force for about 100 years, a sentence of death is  to be
carried out by hangi ng. In~ view of the af oresaid
constitutional postulates, by no stretch of inagination can
it be said that death penalty under Section 302, Penal Code,
either per se or because of its execution by  hanging,
constitutes an unreasonabl e, cruel or unusual punishment. By
reason of the same constitutional postul ates, it cannot be
said that the framers of the Constitution considered death
sentence for nurder or the prescribed traditional node of
its execution as a degrading punishnment which woul d defile
“"the dignity of the individual" within the contenplation of
the Preanble to the Constitution. On parity of reasoning, it
cannot be said that death penalty for the offence of nurder
viol ates the basic structure of the Constitution.
224

Before we pass on to the main Question No. Il, we nmay
di spose of another contention convassed by Dr. L.M Singhvi

It is pointed out that India, as a nmenber- of the
International Conmunity, was a participating del egate at the
i nternational conference that made the Stockhol m Decl arati on
on Decenber 11, 1977, that India has also accepted the
I nternational Covenant on Civil and Political R ghts adopted
by the Central Assenbly of the United Nations, which cane
into force on March 23, 1966, and to which sonme 47
countries, including India, are a party. This being the
position, it is stressed, India stands conmitted to the
abolition of the death penalty. It is contended that the
constitutional validity and interpretation of the inpugned
[inmb of Section 302, Penal Code, and the sentencing
procedure for <capital cases provided in Section 354 (3) of
the Code of Criminal Procedure, 1973, nust be considered in
the light of the aforesaid Stockholm Declaration and the
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I nternational Covenant, whi ch represent the evol vi ng
attitudes and standards of decency in a maturing world.

Let us exanine this contention. The European Convention
of Human Rights canme into force on Septenber 1, 1953, and 18
countries had signed this Convention on Novenber 4, 1950.
India acceded to this Resolution of the Convention on Mrch
27, 1979. The International Covenant on Cvil and Politica
Rights, inter alia, provides:

"Article 6 (1) Every human being has the inherent
right tolife. This right shall be protected by [aw. No
one shall be arbitrarily deprived of his life.

(2) In countries which have not abolished the
death penalty, sentence of death may be inposed only
for the nobst serious crines in accordance with the | aw
in force at the time of .the conmmission of the crinme..

It will be seen that clauses (1) and (2) of Article 6 do not
abolish or prohibit the inposition of death penalty in al
circunmstances. Al that they require is that, firstly, death
penalty shall ~not be arbitrarily inflicted; secondly, it
shal | be ' inposed only for npbst serious crines in accordance
with a law, which shall not be an ex post facto |egislation.
Thus, the requirenments of these clauses are substantially
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the sanme as the guarantees or prohibitions contained in
Articles 20 and 21 of our Constitution. lndia s comntnent
therefore does not /go beyond what is provided in the
Constitution and the Indian Penal Code and the Crimna
Procedure Code. The Penal Code prescribes death penalty as
an alternative punishnent only for heinous crinmes which are
not nmore than seven in nunber.  Section 354 (3) of the
Crimnal Procedure Code, 1973, as we shall ‘presently
di scuss, in keeping with the spirit of the Internationa
Covenant, has further restricted the area of death penalty.
India s penal laws, including the inpugned provisions and
their application, are thus entirely in accord wth its
i nternational comm tnent.

It will be pertinent to note that nobst of the countries
i ncluding those who have subscribed to this Internationa
covenant, retain death penalty for nurder and certain other
crimes even to the present day in their penal |aws. Neither
the new interpretative dinmensions given to Articles 19 and
21 by this Court in Maneka Gandhi and Charles Sobraj v. The
Superintendent Central Jail, Tihar, New Delhi(1) nor the
acceptance by India of the International Covenant on Cvi
and Political Rights, nakes any change in the prevailing
standards of decency and hunman dignity by which  counse
require us to judge the constitutional wvalidity of the
i mpugned provisions. The International Covenant, as already
noti ced, does not outlaw capital punishnent for nurder
al t oget her.

For all the foregoing reasons, we would answer the
first main question in the negative. This takes us to
Question No. I1.

Question No. I

Are the provisions of Section 354 (3) of the Code of
Crimnal Procedure, 1973 unconstitutional ? That is the
qguestion. The «constitutional validity of section 354 (3) is
assail ed on these grounds:

(i) (a) Section 354 (3) of the Code of Crimna
Procedure, 1973, delegates to the Court the
duty to legislate the field of ’'specia
reasons’ for choosing between |life and death,
and

(1) [1979] 1 S.C.R 512.
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(b) permts inposition of death penalty in an
arbitrary and whinsical nmanner in as nuch as
it does not lay down any rational principies
or criteria for invoking this extreme
sanction. (Reliance has been placed on Furman
v. Georgia (ibid).

(ii) If Section 354 (3) is to be saved fromthe vice of
unconstitutionality, the Court should so interpret
it and define its scope that the inposition of
death penalty comes to be restricted only to those
types of grave nurders and capital offences which
imperil the very existence and security of the
State. (Reliance for this argunent has been placed
on Rajendra Prasad's case (ibid) ).

As against this, the learned Solicitor-General submits
that the policy off thelaw in the matter of inposition of
death sentence is wit large and clear in Section 354 (3),
nanely, that life inprisonment is the rule and death
sentence ‘an- exception; that ~the correct approach should be
to apply this policy to the rel evant facts of the particul ar
case, bearing on the question of sentence, and to find out
if there are any exceptional reasons justifying inmposition
of the death penalty, as a departure fromthe normal rule.

It is submitted that confernent of  such sentencing
di scretion on the courts, to be exercised judicially, in no
sense, amunts to delegation of the  legislative powers by
Par | i ament .

Shri Sorabji further submts that there is no inherent
impossibility in fornulating broad guidelines consistent
with the policy indicated by the |legislature, for the
exercise of the judicial functions under Section 354 (3). He
enphasi ses that only broad guidelines, as distinct from
rigid rules, can be laid domm by the Court. Since the
di scretion-proceeds the argunent-is to be exerci sed

judicially after taking into consi derati on al | the
aggravating and mtigating circunstances relating’ to the
crime and the crimnal in a particular case, and  anple

saf eguards by way of appeal and reference to the superior
courts against erroneous or arbitrary exercise of the
sentenci ng discretion have been provided, Section 354 (3)
cannot be said to be violative of Articles 14, 19 and 21 or
anything else in the Constitution,

227

Bef ore enbarking upon a discussion of the argunents
advanced on both sides, it is necessary to have a peep into
the history and the | egislative background of the procedura
provisions relating to sentencing in the Code of crimna
Procedure.

Under the Code of Crimnal Procedure, 1898, as it stood
before its anendrment by Act No. 26 of 1955, even for the
seven offences nentioned earlier, which are punishable in
the alternative wth death, the nornal sentence was the
death sentence, and if the Court wanted to depart fromthis
rule, it had to give reasons for doing so. This requirenent
was enbodied in subsection (5) of Section 367, which, as it
then stood, was as follows: "If the accused is convicted of
an of fence puni shable with death and the Court sentences him
to any punishnment other than death, the Court shall inits
judgrment state the reason why sentence of death was not
passed.

The Law Commission in its 35th Report (Vol. 1), nade
the followi ng cooments on this provision

"...a considerable body of opinion is in favour of
a provision requiring the court to state its
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reasons for inposing the punishnent either of
death or of inmprisonment for life. Further, this
woul d be good safeguard to ensure that the | ower
courts exanmine the case as elaborately fromthe
point of view of sentence as fromthe point of
view of guilt...lIt would increase the confidence
of the people, in the courts, by showi ng that the
discretionis judicially exercised. It would al so
facilitate the task of the High Court in appeal or
in proceedings for confirmation in respect of the
sentence (where the sentence awarded is that of
death) or in proceedings in revision for
enhancenent of ‘the sentence (where the sentence
awarded i s one of inprisonment of life."
In deferance to this recommendation, section 66 of the Code
of Criminal Procedure (Anendment) Act, 1955 (XXVI of 1955)
del eted old sub-section (5) of Section 367 with effect from
January 1, 1956, and thereafter, for such capital offences,
it was left to the Court, onthe facts of each case, to
pass, in'its discretion, for reason to be
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recorded, the sentence of death or the | esser sentence. This
led to sone difference of opinion whether, even after the
Amendnent of 1955, in case of nurder the normal punishnent
was death or inmprisonment for life (See A.l.R Comentaries
on the Code of Crimnal Procedure, Vol. 3, page 565, by D.V.
Chitaley and S. Appu Rao). Overruling its earlier decision,
t he Bombay High Court in the State v. Vali Mhanmmad, (1) held
that death is not ‘a normal penalty for nurder. As agai nst
this, the Dyvision Bench of the Mdras Hgh Court in
Vel ucham  Thevar, (2) hel d -t hat death” was - the nornal
puni shnment where there were no extenuating circunstances.
The third set of cases held that both the sentences were
normal but the discretion as regards sentence was' to be
exercised in the light of facts and circunstances of the
case.

This view appears to be in accord with the decision of
this Court inlInman Ali & Anr. v. State of Assam (3) In that
case, there was a clear finding by the Court of Session
whi ch had been upheld by the High Court, that each of the
two appellants therein, committed a cold-blooded murder by
shooting two inmates of the house sinply with the object of
facilitating comm ssion of dacoity by them Those persons
were shot and killed even though they had not tried to put
up any resistence. It was held by this ~Court (speaking
t hrough Bhargava, J.) that in these circunstances where the
murders were conmitted in cold-blood with the sole object of
conmitting dacoity, the Sessions Judge had not exercised his
di scretion judicially in not inposing the death sentence,
and the Hi gh Court was justified in enhancing the sentence
of the appellants fromlife inprisonment to death.

Jagmohan Singh’'s case, which we shall notice presently
in further detail, proceeds on the hypothesis that  even
after the deletion of sub-section (5) of Section 367 in-the
Code of 1898, both the alternative sentences provided in
Section 302, Penal Code are nornal punishnment for nurder,
and the choice of either sentence rests in the discretion of
the Court which is to be exercised judicially, after taking
into account all the relevant circunstances of the case.

(1) AIR 1959 Bom 294 (299).
(2) A1.R 1965 Mad. 48 at p. 49.
(3) [1968] 3 S.C. R 610.
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Section 354 (3) of the Code of Crimnal Procedure,
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1973, marks a significant shift in the legislative policy
underlying the Code of 1898, as in force i mediately before
Apr. 1, 1974, according to which both the alternative
sentences of death or inprisonment for |I|ife provided for
murder and for certain other capital offences wunder the
Penal Code, were normal sentences. Now, according to this
changed legislative policy which is patent on the face of
Section 354 (3), the normal punishnment for nurder and six
ot her capital offences under the Penal Code, is inprisonment
for life (or inprisonment for a termof years) and death
penalty is an exception. The Joint Conmittee of Parlianment
inits Report, stated the object and reason of nmaking this
change, as follows:

"A sentence of death is the extrene penalty of |aw
and it is but fair that when a Court awards that
sentence in a case where the alternative sentence of
i mprisonnent for life is also available, it should give
special reasons in support of the sentence”

Accordingly, sub-section (3) of Section 354 of the current
Code provi des:

"When the conviction-is for an offence punishable
with death or, in the alternative, wth inprisonment
for life or inprisonnent for a term of vyears, the
judgrment shall ~ state the reasons for the sentence
awarded, and,  in‘the case of sentence of death, the
speci al reasons for such sentence."”

In the context, we nay also notice Section 235 (2) of
the Code of 1973,  because it makes not only explicit, what
according to the decision in Jagmohan’s case was inplicit in
the schene of the Code, but —also bifurcates the trial by
providing for two hearings, one at the pre-conviction stage
and anot her at the pre-sentence stage. It requires that:

"I'f the accused is convicted, the Judge  shall
unl ess he proceeds in accordance wi.th the provisions of
Section 360, hear the —accused on the question of
sentence, and then pass sentence on himaccording to
l aw. "
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The Law Commi ssion on its 48th Report had pointed out
this deficiency in the sentenci ng procedure:

"45. It is now being increasingly recognised that
a rational and consistent sentencing policy requires
the renoval or several deficiencies in the present
system QOne such defi ci ency is t he I'ack of
conprehensive information as to characteristics and
background of the offender

The ains of sentencing:-Thensel ves obscure-becone
all the nore so in the absence of information on which
the correctional process is to operate. The public as
well so the courts thenselves are in the dark about
judicial approach in this regard.

We are of the view that the taking of evidence as
to the circustances relevant to sentencing should be
encouraged and both the prosecution and the accused
shoul d be allowed to cooperate in the process."

By enacting Section 235 (2) of the New Code, Parlianent
has accepted that recomendation of the Law Comi ssion
Al t hough sub-section (2) of Section 235 does not contain a
specific provision as to evidence and provides only for
hearing of the accused as to sentence, yet it is inmplicit in
this provision that if a request is nmade in that behal f by
either the prosecution or the accused, or by both, the Judge
shoul d give the party or parties concerned an opportunity of
produci ng evidence or material relating to the various
factors bearing on the question of sentence. "Of course", as




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 62 of 159

was pointed out by this Court in Santa Singh v. State of
Punj ab, (1) "care would have to be taken by the Court to see
that this hearing on the question of sentence is not turned
into an instrunent for unduly protracting the proceedings.
The claim of due and proper hearing would have to be
harmoni sed with the requirenent of expeditious disposal of
proceedi ngs. "

W nmay also notice Sections 432, 433 and 433A, as they
throwlight as to whether life inprisonnent as currently
administered in

(1) AI.R 1976 SC. 2286.
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India, can be considered an adequate alternative to the
capital sentence even in extrenely heinous cases of murder

Sections 432 and 433 of the Code of 1973 continue
Sections 401 and 402 of the Code of 1898, with necessary
nmodi fi cations which bring themin tune with Articles 72 and
161 of the ~ Constitution. Sect i on 432 i nvests t he
"appropriate Government" (as defined in sub-section (7) of
that Section) ~with power “to suspend or renit sentences.
Section 433 confers on the appropriate Governnment power to
commute sentence, wi thout the consent of the person
sentenced. Under clause (a) of the Section, the appropriate
Government may commute a sentence of death, for any other
puni shnment provided by the |Indian Penal Code.

Wth effect from Decenber 18, 1978, the Code of
Crimnal Procedure '(Anendrment) Act, 1978, inserted new
Section 433A, which runs as under

"433A. Restriction on powers of remssion or
conmutation in certain cases-Notw thstanding  anything
contained in Section 432, where a  sentence of

i mprisonnent for life is inposed on- conviction of a

person for an offence for which death is one of the

puni shments provided by law or where a sentence of
death inposed on a person has been comuted under

Section 433 into one of inprisonnment for life, such

person shall not be rel eased from prison unless he had

served at |east fourteen years of inprisonnent."

It may be recalled that in Jagnohan this Court had
observed that, in practice, life inmprisonment anmounts to 12
years in prison. Now, Section 433A restricts the power of
remssion and commutation conferred on the appropriate
CGovernment under Sections 432 and 433, so that a person who
is sentenced to inprisonment for Ilife ~or whose “death
sentence is commuted to inprisonment for |ife must serve
actual inprisonnent for a mnimumof 14 years.

W may next notice other provisions of the extent Code
(corresponding to Sections 374, 375, 376 and 377 of the
repeal ed Code) bearing on capital punishment. Section 366
(i) of the Code requires the Court passing a sentence of
death to submit the proceedings to the H gh Court, and
further nmandates that such a sentence shall not be executed
unless it is confirmed by the High Court. On such a
232
reference for confirmation of death sentence, the H gh Court
is required to proceed in accordance with Sections 367 and
368. Section 367 gives power to the High Court to direct
further inquiry to be nade or additional evidence to be
taken. Section 368 enpowers the Hgh Court to confirmthe
sentence of death or pass any other sentence warranted by
law or to annul or alter the conviction or order a newtria
or acquit the accused. Section 369 enjoins that in every
case so submitted, the confirmation of the sentence, or any
new sentence or order passed by the H gh Court, shall, when
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such court consists of two or nore Judges, be nade, passed
and signed by at least two of them Section 370 provides
that where any such case is heard before a Bench of Judges
and such Judges are <equally divided in opinion, the case
shall be referred to a third Judge.

In this fasciculus of Sections relating to confirmation
proceedings in the High Court, the Legislature has provided

val uabl e safeguards of the |ife and liberty of the subject
in cases of capital sentences. These provisions seek to
ensure that where in a capital case, the Ilife of the

convicted person is at stake, the entire evidential materia
bearing on the innocence or guilt of the accused and the
guestion of sentence nust be scrutinised with utnost caution
and care by a superior Court.

The High Court has been given very w de powers under
these provisions to prevent —any possible nmiscarriage of
justice. In Stateof Mharashtra v. Sindhi, (1) this Court
reiterated, wth enphasis, that while dealing with a
reference for ~ confirmati on of a sentence of death, the High
Court must ~consider the proceedings in all their aspects
reapprai se, reassess and reconsider the entire facts and | aw
and, if necessary, after taking additional evidence, cone to
its own conclusions on the material on record in regard to
the conviction of the accused (and the sent ence)
i ndependently of the view expressed by the Sessions Judge.

Simlarly, where on appeal, the Hgh Court reverses an
acquittal, and convicts the accused person and sentences him
to death, Section 379 of the Code of 1973, gives hima right
of appeal to the Supreme Court. Finally, there is Article
136 of the Constitution under which the Suprene Court is
enmpowered, in its discretion, to

(1) A I.R 1975 S.C. 1665.
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entertain an appeal on behalf of a person whose sentence of
deat h awarded by the Sessions Judgeis confirmed by the Hi gh
Court.

In the light of the above conspectus, we ‘wll now
consider the effect of the aforesaid |egislative changes on
the authority and efficacy of the propositions |aid down by
this Court in Jagnohan’s case. These propositions may be
sumred up as under :

(i) The general legislative policy that underlines the
structure of our crimnal I aw, principally
contained in the Indian Penal Code and the
Crimnal Procedure Code, is to define an offence
with sufficient clarity and to prescribe only the
maxi mum puni shment therefor, and to allow a very
wi de discretion to the Judge in the matter of
fixing the degree of punishnent.

Wth the solitary exception of Section 303,
the sanme policy permeates Section 302 and sone
other sections of the Penal Code, where the
maxi mum puni shent is the death penalty.

(ii) (a) No exhaustive enuneration of aggravating or
mtigating circunstances which should be
consi dered when sentencing an offender, is
possible. "The infinite variety of cases and
facts to each case woul d rmeke genera
standards either rmeaningless "boiler plate’
or a statenent of the obvious that no Jury
(Judge) would need." (Referred to McGauthe v.
California(l)

(b) The inpossibility of laying down standards is
at the very core of the crimnal law as
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administered in India which invests the
judges with a very w de discretion in the
matter of fixing the degree of punishment.

(iii) The viewtaken by the plurality in Furman v.

CGeorgi a deci ded by the Suprene Court of the United
States, to the effect, that a |aw which gives
uncontrol I ed and un-

234
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(1) [1971] 402 US 183.

(iv)

(v)

gui ded di scretion to the Jury (or the Judge) to
choose arbitrarily between a sentence of death and
i mprisonnent for. a capital offence, violates the
Ei ght h Anmendrent,  is not applicable in India. W
do not have in our Constitution any provision |ike
the Eighth ~Anendnent, nor are we at liberty to
apply the test of reasonableness with the freedom
with which the Judges of the Suprene Court of
America are accustoned to apply "the due process"
clause.” There are grave doubt s about t he
expedi ency of transplanting western experience in
our country. ~Social conditions are different and
so also the general intellectual |evel. Argunents
whi ch woul'd be valid in respect of one area of the
world may not hold good in respect of another
ar ea.

(a) This discretion in the matter of sentence is
to be exercised by the Judge judicially,
after bal anci ng all the aggravating and
mtigating circunstances of the crinme.

(b) The discretionis liable to be corrected by
superior courts. The exercise of judicia
di scretion on well-recogni sed principles is,
in the final analysis, the safest possible
saf equard for the accused.

In view of the above, it wll be
i npossible to say that there would be at al
any discrinmnation,  since crinme as 'crine nmay
appear to be superficially the sanme but the
facts and circunstances of a crinme are w dely
different. Thus considered the provision.in
Section 302, Penal Code 1is not violative of
Article 14 of the Constitution on the ground
that it confers on the judges an ungui ded and
uncontrolled discretion in. the matter of
awar di ng capital punishrment of i nprisonnent
for life.

(a) Relevant facts and circunstances inpinging on
the nature and circunstances of the crinme can
be brought bef ore t he Court at t he
preconvi ction

stage, notwi thstanding the fact that no
formal procedure for producing evi.dence
regardi ng such facts and circunstances had
been specifically provided. Were counse
addresses the Court wth regard to the
character and standing of the accused, they
are duly considered by the Court unless there
is sonething in the evidence itself which
bel i es him or t he Publ i c Pr osecut or
chal | enges the facts.

(b) It is to be enphasised that in exercising its
discretion to choose either of the two
alternative sentences provided in Section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 65 of 159

302, Penal Code, "the Court is principally
concerned with the facts and circunstances
whet her aggravating or nitigating, which are
connected with the particular crinme under
inquiry. Al such facts and circunstances are
capabl e of being proved in accordance wth
the provisions of the Indian Evidence Act in
atrial regulated by the C. P.C. The tria
does not conme to an end wuntil all the
rel evant facts are proved and the counsel on
both si des have an opportunity to address the
Court. The only thing that remains is for the
Judge to 'decide on the guilt and puni shment
and that s what Sections 306(2) and 309(2)
C. P.C purport to provide for. These
provi sions -are part of t he procedure
established by Jlaw and wunless it is shown
that they are invalid for any other reasons
they nmust be regarded as valid. No reasons
are of fered to show that t hey are
constitutionally invalid and hence the death
sentence i nposed after trial in accordance
with the procedure established by Iaw is not
unconstitutional under Article 21."

(enphasi s added)

A study of the propositions set -out above, will show
that in substance, the authority of = none of them has been
affected by the legislative changes since the decision in
Jagmohan’s case. OF course, two of them require to be
adjusted and attuned to the shift in the
236
| egislative policy. The first of those propositions is No.
(iv) (a) which postul ates, that according to the then extant
Code of Criminal Procedure both the alternative sentences
provided in Section 302, Penal Code are normal sentences,
and the Court can, therefore, after weighing the aggravating
and mtigating circunstances of the particular case, inits
di scretion, inpose either of those sentences. This postul ate
has now been nodified by Section 354(3) which mandates the
Court convicting a person for an offence punishable wth
death or, in the alternative with inprisonnent for life or
i mprisonnment for a termof years, not to inpose the sentence
of death on that person unless there are "special reasons"'-
to be recorded-for such sentence. The expression "specia
reasons” in the context of this provision, obviously means
"exceptional reasons" founded on the exceptionally grave
circunmstances of the particular case relating to the crinme
as well as the crimmnal. Thus, the legislative policy now
wit large and clear on the face of Section 354(3) is'that
on conviction for nurder and other capital ~offences
puni shable in the alternative wth death under the Pena
Code, the extreme penalty should be inposed only in extreme
cases.

Inthis viewwe are in accord with the dictumof this
Court in Balwant Singh v. State of Punjab (1), wherein the
interpretation of Section 354(3) first cane up for
consi deration. After surveying the |egislative background,
one of us (Untwalia, J,) speaking for the Court, summed up
the scope and inplications of Section 354 (3), thus :

"Under this provision the Court is required to
state the reasons for the sentence awarded and in the
case of sentence of death, special reasons are required
to be stated. It would thus be noticed that awardi ng of
the sentence other than the sentence of death is the
general rule now and only special reasons that is to
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say, special facts and circunstances in a given case,
will warrant the passing of the death sentence. It is
unnecessary nor is it possible to nake a catal ogue of
the special reasons which nmay justify the passing of
the death sentence in a case.”
VWil e applying proposition (iv) (a), therefore, the Court
has to bear

(1) A 1.R 1976 SC 231=[1976] 2 SCR 684.
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in mnd this fundamental principle of policy enbodied in
Section 354(3).

Anot her proposition,  the application of which, to an
extent, is affected by the |legislative changes, is No. (v).
In portion (a) of that proposition, it is said that
ci rcunst ances i npinging on the nature and circunstances of
the crime can be brought on record before the pre-conviction
stage. In portion (b), it is ‘enphasised that while making
choice of / the sentence under Section 302, Penal Code, the
Court is principally concerned wth the circunstances
connected with the particular crine wunder inquiry. Now,
Section 235(2) provi des for a bifurcated trial and
specifically gives the accused person a right of pre-
sentence hearing, at which stage, he can bring on record
material or evidence, which may not be strictly relevant to
or connected with the particular crine under inquiry, but
neverthel ess, have, consistently wth the policy underlined
in Section 354(3), a bearing on the choice of sentence. The
present legislative policy discernible fromSection 235(2)
read with Section 354(3) is that in fixing the degree of
puni shnent or naking the choice of sentence for various
of fences, including one under Section 302, Penal Code, the
Court should not confine its consideration principally" or
nerely to the circunstances connected with the particular
crime, but also give due consideration to the circumnstances
of the crim nal

Attuned to the |egislative policy delineated in
Sections 354(3) and 235(2), propositions (iv) (a) and (v)

(b) in Jagnmohan, shall have to be recast and nmay be stated
as bel ow :
(a) The normal rule is that the of fence of nuder shal
be puni shed with the sentence of life

i mprisonnent. The court can depart fromthat rule
and i npose the sentence of death only if there-are
speci al reasons for doing so. Such reasons nust be
recorded in witing before inposing the death
sent ence.

(b) Wiile considering the question of sentence to be

i nposed for the offence of nurder wunder Section
302 Penal Code, the court nust have regard to
every relevant circunstance relating to the crime
as well as the crimnal. If the court finds, but
not ot herw se, that the
238

offence is of an exceptionally depraved —and
hei nous character and constitutes, on account of
its design and the manner of its execution, a
source of grave danger to the society at |arge,
the court may inmpose the death sentence.

The soundness or application of the other propositions
in Jagnohan, and the prenises on which they rest, are not
affected in any way by the |legislative changes since
effected. On the contrary these changes reinforce the
reasons given in Jagmohan, for holding that the inpugned
provi sions of the Penal Code and the Crimnal Procedure Code




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 67 of 159

do not offend Articles 14 and 21 of the Constitution. Now,
Parlianment has in Section 354(3) given a broad and clear
guideline which is to serve the purpose of |odestar to the
court in the exercise of its sentencing discretion

Parliament has advisedly not restricted this sentencing
di scretion further, as, in its legislative judgnent, it is
neither possible nor desirable to do so. Parlianment could
not but be aware that since the Anending Act 26 of 1955,
death penalty has been inposed by courts on an extrenely
smal | percentage of persons convicted of murder-a fact which
denonstrates that courts have generally exercised their
discretion in inflicting this extreme penalty wth great
circunspection, caution and restraint. Cognizant of the past
experience of the administration of death penalty in India,
Parliament, in its wisdom thought it best and safe to | eave
the inposition of this gravest punishment in gravest cases
of murder, to the  judicial discretion of the courts which
are manned by persons of reason, experience and standing in
the profession. The exercise of this sentencing discretion
cannot be said to be wuntrammelled and wunguided. It is
exercised  judicially in ~accordance wth well-recognised
principles crystalised by judicial decisions, directed al ong
the broad contours of legislative policy towards the
si gnposts enacted in Section 354(3).

The new Section 235 (2) adds to the nunber of severa
ot her safeguards which were enbodied in the Crinmina
Procedure Code of 1898 and have been re-enacted in the Code
of 1973. Then, the ‘errors in the exercise of this guided
judicial discretion are liable to be corrected by the
superior courts. The  procedure provided in Cri m nal
Procedure Code for inposing capital punishnent  for nurder
and some other capital crinmes under the Penal Code cannot,
by any reckoning, be said to be unfair -unreasonable and
unj ust,

239

Nor can it be said that this sentencing discretion, with
which the courts are invested, anounts to delegation of its
power of legislation by Parlianment. The argunent to that
effect is entirely nmisconceived. W would, therefore, re-
affirmthe viewtaken by this Court in Jagnohan, and hold
that the inpgned provisions do not violate Articles 14, 19
and 21 of the Constitution.

Now, remains the question whether this Court can |ay
down standards or norns restricting the area of the
i mposition of death penalty to a narrow category of nurders.

Dr. Chitale contends that the w de observations in
Jagnmohan as to the inpossibility of |aying down standards or
norms in the matter of segtencing are too sweeping. It is
submtted that soon after the decision in Furman, severa
States in U S A anmended their penal statutes and brought
themin conformty with the requirenments of Furman. Support
has al so been sought for this argument from Gegg V.
CGeorgia, wherein the Supreme Court of the United States held
that the concern expressed in Furman decision that death
penalty may not be inposed in an arbitrary or capricious
manner could be nmet by a carefully drafted statute ensuring
that the sentencing authority was given adequate gui dance
and information for determ ning the appropriate sentence, a
bi furcated sentencing proceeding being preferable as a
general proposition

If by "laying down standards", it is neant that
"murder’ should be categorised before hand according to the
degrees of its culpability and all the aggravating and

mtigating circunstances should be exhaustively and rigidly
enunerated so as to exclude all free-play of discretion, the
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argunent nerits rejection.

As pointed out in Jagnmohan, such "standardi sation" is
wel | - ni gh i npossi bl e.

Firstly, there is little agreement anong penol ogists
and jurists as to what information about the crinme and
crimnal is relevant and what is not relevant for fixing the
dose of punishnent for a person convicted of a particular
of fence. According to Cessare Beccaria, who is supposed to
be the intellectual progenitor of today's fixed sentencing
novenent 'crimes are only to be measured by the injnry done
to society’. But the 20th Century sociol ogi sts do not wholly
agr ee
240
with this view. In the opinion of Von Hirsch, the
"seriousness of a crine depends both on the harm done (or
ri sked) by the act -and degree of the actor’s cul pability".
But how is the degree of that culpability to be measured.
Can any thermoneter be devised to neasure its degree ? This
is a very baffling, difficult and intricate problem

Secondly, crim nal cases do not fall into set-
behavi oristic patterns. Even ~w thin a single-category
of fence there are infinite, ~unpredictable and unforceable
variations. No two cases are exactly identical. There are
countl ess permutati ons and comnbi nati ons whi ch are beyond the
anticipatory capacity ~of the human calculus. Each case
presents its own /distinctive features, its pecul i ar
conbi nati ons of events and its wunique configuration of
facts. "Sinmply in  ternms of blame-worthiness or dessert
crimnal cases are diferent fromone another in ways that
| egi sl atures cannot anticipate, and |linmtations of |anguage
prevent the precise description of differences that can be
anticipated."(1) This is particularly true of nurder. "There
is probably no offence", observed Sir -~ Ernest G owers,
Chai rman of the Royal Conmi ssion, "that varies so wdely
both in character and in noral guilt as that which falls
within the legal definition of nurder." The futility of
attenpting to |l ay down exhaustive standards was denpnstrated
by this Court in Jagnmohan by citing the instance of the
Model Penal Code which was presented to the Anmerican Suprene
Court in MGout ha.

Thirdly, a standardisation of the sentencing process

which leaves Ilittle room for judicial discretionto take
account of wvariations in culpability within single-offence
category ceases to be judicial. It tends to -sacrifice

justice at the alter of blind uniformty. Indeed, there is a
real danger of such mechani cal standardisation degenerating
into a bed of procrustean cruelty.

Fourthly, standardi sation or sentencing discretion is a
policy matter which belongs to the sphere of legislation
When Parlianent as a matter of sound |egislative policy, did
not deliberately restrict, control or standardise the
sentencing discretion any further than that inconmpassed by
the broad contours delineated in Section 354 (3),

(1) Messinger and Bittner’'s Crinonology Year Book
(I'bid) Albert W Alcherler’'s article at page 421
241
the Court would not by over-leaping its bounds rush to do
what Parlianment, in its wisdom varily did not do.

We nust | eave upto the Legislature, the things that are
Legislature’s. "The highest judicial duty is to recognise
the limts on judicial power and to permt the denocratic
processes to deal with matters falling outside of those
[imts". As Judges, we have to resist the tenptation to
substitute our own value choices for the will of the people.
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Since substituted j udi ci al " made-t o- order’ st andar ds,
howsoever painstakingly nade, do not bear the peoples
imprimatur, they nmay not have the sanme authenticity and
efficacy as the silent zones and green belts designedly
marked out and left open by Parliament in its |egislative
pl anning for fair-play of judicial discretion to take care
of the vari abl e, unpredictable ci rcunst ances of the
i ndi vidual cases, relevant to individualised sentencing.
When judges, acting individually or collectively, in their
beni gn anxiety to do what they think is norally good for the
peopl e, take wupon thenselves, the responsibility of setting
down social norns of conduct. There is every danger, despite
their effort to make a rational guess of the notions of
right and wong prevailing in the conmunity at |arge and
despite their intention to abide by the dictates of nere
reason, that they might wite their own peculiar view or
personal pre-dilection into the Ilaw, sincerely mstaking
that changeling for what they perceive to be the conmunity
ethic. [ The perception of 'conmunity’ standards or ethics may

vary from - Judge to Judge. In this sensitive, highly
controversial —area of _death penalty, wth al | its
conplexity, vast inplications and manifold ramfications,
even all the Judges sitting cloistered in this Court and

acting unani nously, =~ cannot assume the role which properly
bel ongs to the chosen representatives of the people in
Parlianment, particularly when Judges have no divining rod to
di vine accurately the will of the people. In Furman, the
Hon’ bl e Judges clained to articulate the  contenporary
standards of noral ity among the Anerican people. But
speaki ng through public referenda, Gllup polls and the
state |egislatures, the Anerican people sharply  rebuffed
them We nust draw a | esson fromthe sane.

What the learned Chief Justice, who is anmongst us in
this case has said recently in @urbaksh Singh Sibbia and
others v. State of Punjab(l) in the context of |aying down
standards in the discre-

(1) Crimnal Appeals Nos. 335 etc. of 1977 and 81 and
82 of 1978.
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tionary area of anticipatory bail, comes in asa tinely
remnder. In principle, these observations aptly apply to
the desirability and feasibility of |aying down standards in
the area of sentencing discretion, also. Let us therefore,
hark to the sane:

"Ceneralisations on nmatters which rest on discretion
and the attenpt to di scover formul ae of uni ver sa
application when facts are bound to differ fromcase to case
frustrate the very purpose of conferring discretion. No two
cases are alike on facts and, therefore, Courts have 'to be
allowed a little free play in the joints if the confernent
of discretionary power is to be meaningful. There is no risk
involved in entrusting a wde discretion to the Court of
Session and the Hgh Court in granting anticipatory  bai
because, firstly, these are hi gher courts manned by
experi enced persons, secondly, their orders are not fina
but are open to appellate or revisional scrutiny and above
al | because, discretion has always to be exercised by courts
judicially and not according to whim caprice or fancy. On
the other hand, there is a risk in foreclosing categories of
cases in which anticipatory bail may be all owed because life
throws up unf or eseen possibilities and of fers new
chal |l enges. Judicial discretion has to be free enough to be
able to take these possibilities inits stride and to neet
these challenges. Wile dealing with the necessity for
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preserving judicial di scretion unhanpered by rules of
general application, Earl Loreburn L.C said in Hyman and
Anr. v. Rose(l).

"I desire in the first instance to point out that
the discretion given by the section is very w de. Now
it seems to ne that when the Act is so express to
provide a wde discretion...it is not advisable to |ay
down any rigid rules for guiding that discretion. | do
not doubt that the rules enunciated by the Mster of
the Rolls in the present case are useful naxins in
general, and that in general they reflect the point-of
view from which judges would regard an application for
relief. But | think it ought to be distinctly
understood that there nay be cases in which any or al
of them may be disregarded. If it were otherw se, the
free discretion given by the statute would be fettered
by limtations which have nowhere been enacted. It is
one thing to decide what is the true neaning of the
| anguage cont ai ned

(1) [1912] A.C. 623,
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inan Act of Parliament. It is quite a different thing
to place conditions upon a free discretion entrusted by
statute to the Court where the conditions are not based
upon statutory /enactnent at all. 1t ‘is not safe. |
think, to say that the Court must and wll always
insi st upon certain things when the ‘Act does not
require them and the facts of some unforeseen case nay
make the Court wish it had kept a free hand."

"Judges have to decide cases as they conme before them
m ndful of the need to keep passions and prejudices out of
their decisions. And it wll be strange-if, by enploying
judicial artifices and techni ques, we cut down the
di scretion so w sely conferred upon the Courts, by devising
a formula which will confine the power to grant anticipatory
bail within a strait-jacket. Wile laying down cast-iron
rules in a matter |like granting anticipatory bail, as the
H gh Court has done, it is apt to be overlooked that even
Judges can have but an inperfect awareness of the needs of
new situations. Life is never static and every situation has
to be assessed in the context of energing concerns as and
when it arises. Therefore, even if we were to frame a ' Code
for the grant of anticipatory bail’, which really is-the
busi ness of the legislature, it can at best furni sh broad
gui del i nes and cannot conpel blind adherence."

From what has been extracted above, it is clear that
this Court should not venture to formulate rigid standards
inan area in which the Legislature so warily treads. Only
broad gui delines consistent with the policy indicated by the
Legislature in Section 354(3) can be laid down. Before we
cone to this aspect of the matter, it will be fair to notice
briefly the decisions of the Suprene Court of U S A in
Gregg v. Ceorgia and conpani on cases.

Soon after the decision in Furman, the Georgia
Legi sl ature anended its statutory schene. The anended
statute retains the death penalty for six categories of
crime: nurder, kidnapping for ransomor where victim is
har med, armned robbery, rape, treason, and aircraft
hijacking. The statutory aggravating circunstances, the
exi stence of any of which may justify the inposition of the
extreme penalty of death, as provided in that statute, are:

"(1) The offence of nmurder, rape, armed robbery,
or
244
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ki dnapping was conmitted by a person with a prior

record of conviction for a capital felony, (or the

of fence of nurder was committed by a person who has a

substantial history of serious assaultive crimna

convi ctions).

(2) The offence of murder, rape, arned robbery,
or kidnapping was committed while the offender was
engaged in the conm ssion of another capital felony, or
aggravated battery, or the offence of nurder was
comtted while the offender was engaged in the
conmi ssion of burglary or arson in the first degree.

(3) The offender by his act of nurder, armed
robbery, or kidnapping knowingly created a great risk
of death to nore than one person in a public place by
nmeans of a weapon or device which would normally be
hazaradous to the lives of nore than one person

(4) The offender committed the offence of murder
for hinmself~ or another, for the purpose of receiving
noney or any other thing of nonetary val ue.

(5) The nurder of a judicial officer, forner
judicial officer, district attorney or solicitor or
former district attorney or solicitor during or because
of the exercise of his official duty.

(6) The offender caused or directed another to
conmtted nmurder ~“as an agent or enployee of another
per son.

(7) The offence of nurder, rape, arned robbery,
or kidnapping' was outrageiously or want only vile
horrible or inhuman in that it involved torture,
depravity of mind, or an aggravated battery to the
victim

(8) The offence of nmurder was comitted against
any peace officer, corrections  enployee or  fireman
while engaged in the performance or his officia
duties.

(9) The offence of nmurder was comrmitted by a
person in, or who has escaped from the | awful custody
of a peace officer or place of |awful confinement.
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(10) The nurder was conmitted for the purpose of
avoiding, interfering with, or —preventing a |awfu
arrest or custody in a place of |awful confinement, of
hi nrsel f or another."

The Suprene Court of Georgia in Arnold v. State(l),
hel d unconstitutional the portion (wthin brackets) of the
first circunstances enconpassi ng persons who have a
"substantial history of serious assaul tive crimna
convi ctions" but did not set clear and objective standards.

The anmended statute, also, provided for a bifurcated
trial and a pre-sentence hearing. It also provides for an
autonmatic appeal of death sentence to the Supreme Court of
Georgia, which may or may not affirmthe death sentence. The
appel l ate court is also required to include reference to
simlar cases that the court considered.

The defendant (accused) in that case was convicted of
two counts of arnmed robbery and two counts of murder. The
accused had commtted the nurders for the purpose of
recei ving noney and an automobile of one of the victins.
After reviewing the trial record, the CGeorgia Supreme Court
affirmed the convictions and the inposition of death
sentences for nurder, only. The constitutional validity of
the anended statutory schenme of Georgia was challenged
before the Supreme Court of U S.A on the ground that the
i mposition of the death penalty for the crine of nurder
under the Georgia statute violated the prohibition against
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the infliction of cruel and unusual punishnent under the
Ei ghth and Fourteenth Anendnents.

Li kewi se in the conpanion case Proffitt v. Florida (2),
the Florida Legislature adopted new statutes that authorised
the inposition of the death penalty on those convicted of
first-degree nurders. Under the new Florida statutes, if a
def endant (accused) is found guilty of first-degree nurder,
a separate presentence hearing is held before the jury,
where argunments nmy be presented and where any evidence
deened relevant to sentencing may be admtted and nust
include matters relating to eight aggravating and seven
mtigating circunstances specified in the statutes, the jury
is directed to weigh such circunstances and return an
advi sory verdict as to the sentence.

(1) 236 Ga 534, 540, 224 SE 2d 386, 391 (1976)
(2) 428 US 242, 49 L. Ed 2d 913 (1976).
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The actual sentence is, however, determined by the tria
j udge, who is also directed to weigh the statutory
aggravating and mtigating circumstances. If a death

sentence is inposed, the trial court nust set forth in
witing its fact findings that sufficient statutory
aggravating circunstances exist and are not outweighed by
statutory mitigating circunstances. Just ‘as in the Georgia
statute, a death sentence is to be automatically revi ewed by
the Suprene Court of Florida. Under this- new statutory
schenme, the Florida Court found Proffitt (defendant) guilty
of first-degree nurder and sentenced him to death on the
findi ng t hat t hese aggravating ci rcunst ances wer e
est abl i shed

"(1) The nurder was preneditated -and occurred in the

course of a felony (burglary);

(2) the defendant had the propensity to comit' rurder

(3) the nurder was especially heinous, atrocious, and

cruel ; and

(4) the defendant knowi ngly, through his intentiona

act, had created a great risk of serious bodily

harm and death to nany persons."
The trial judge also found specifically that none of the
statutory mtigating circunstances existed. The Suprene
Court of Florida affirned the death sentence. Before the
Supreme Court of U S. A the constitutional validity of the
i mposition of death penalty for the crinme of murder under
the Florida statutes was chall enged on the sane ground as in
Gregg v. GCeorgia. The Supreme Court of U S-A in-both the
af oresai d cases negatived the challenge to the statutes and
upheld their validity.

It may be recalled that in Furman, that Court had held
that if clear, definite and articul ate standards channeling
the sentencing discretion for inposition of the death
penalty are not laid down in a statute, it would violate the
Ei ghth and Fourteenth Amendnents. It may be noted that the
aggravating circunstance No. (7) is couched in a very wde
and elastic |language. The expressions "outrageously  or
wantonly vile", "horrible or inhuman" enpl oyed therein are
of the widest anplitude and give this aggravati ng
circunstance the character of an omi bus cl ause. Likew se,
247
inthe Florida statute, the scope of the words "especially
hei nous, atrocious and cruel™ was equally large and
i mpreci se

It can be seriously questioned whether these extrenely
el astic standards really exclude the uncontrolled exercise
of sentencing discretion so as to neet the requirements of
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Fur man.

In Gregg v. GCeorgia, the petitioner attacked the
seventh statutory aggravating circunstance whi ch authorises
i mposition of the death penalty if the nurder was
"outrageously, or wantonly vile, horrible or inhuman" on the
ground that it was so broad that capital punishment coul d be
i nposed by its application in any nmurder case. Stewart, J.,
speaking for hinself and for Powell and Stevens, JJ., got
over this attack, in three ways:

Firstly, by reading down the concerns expressed in
Furman. In this connection, Stewart, J. said, all that
Furman mandates is that discretion in so grave a matter nust
be suitably directed "so as to minimze the risk of wholly
arbitrary and capricious action." This was, if we nmay say so
with respect, an admission of the fact that a considerable
range of sentencing discretion has perforce to be left with
the sentencing body to be exercised by it according to its
own good sense and reason, and that no standards howsoever
neticul ously drafted can totally exclude scope for arbitrary
and capri'ci-ous acti on.

The second reason given to parry this attack was of a
general nature. It was observed:

" As a gener al proposition t hese concer ns
(expressed in ‘Furman) are best net. by a systemthat
provides for ‘a bifurcated proceeding at which the
sentencing authority is apprised of ‘the information
relevant to the inposition of sentence and provided
with standards to guide its use of the information."

The third course adopted to foil the attack was:

"It is, of —course, -arguable that any nmurder
i nvol ves depravity —of mnd or an aggravated battery.
But this |anguage need not be construed in this way,
and there is no reason to assune that the Suprenme Court
of Georgia will adopt such an open-ended construction,"
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VWite, J. with whomthe Chief Justice and Rehnquist, J.
joined, negatived the change of these standards being vague
and inconplete, with these observations:

"The argunent is considerably overstated The
CGeorgia Legislature has plainly made an effort to guide
the jury in the exercise of its discretion, while at
the sanme time permitting the jury to dispense nmercy on
the basis of factors too intangible to wite “into a
statute, and | cannot accept the naked assertion that
the effort is bound to fail. As the types of nmurders
for which the death penalty nay be inposed becane nore
narromy defined and are limted to those which are
particularly serious or for which the death penalty is
particularly appropriate as they are in Georgia by
reasons of the aggrvating-circunstance requirenent, it
beconmes reasonable to expect that Georgia' s current
systemwoul d escape the infirmties which invalidated
its previous system under Furman. Indeed, if the
CGeorgia Suprene Court properly perforns the task
assigned to it wunder the Georgia statutes, death
sentences i nposed wantonly or freakishly for any given
category of crine will be set aside."

Similarly, in Proffit v. Florida, it was contended that
the enunerated aggravating and mtigating circunmstances in
the Florida statute are so vague and so broad that virtually
"any capital defendant becones a candidate for the death
penalty". In particular, the petitioner attacked the eighth
and third statutory aggravating ci rcunst ances whi ch
authorise the death penalty to be inposed if the crinme is
"especially heinous, atrocious, or cruel” or if "the
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def endant knowingly created a great risk of death to nany
persons".

Agreeing with the Supreme Court of Florida, the Suprene
Court of U S A recognised that "while it is arguable that
all killing are atrocious, still we believe that the
Legi sl ature i nt ended somet hi ng especially hei nous,
atrocious, of «cruel"” when it authorised the death penalty
for first-degree nurder. As a consequence, the Court has
indicated that the eighth statutory provision is directed
only at "the conscienceless or pitiless crime which is
unnecessarily tortuous to the victint.
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It appears to us that in Gegg v. Georgia and the
conpani on cases, the Suprenme Court of U S. A was obliged to
read down the requirenents of Furman and to accept these
broadl y worded, | ooseended and not-all-inclusive ’standards’
because in the area of sentencing discretion, if it was to
retain its judicial character, exhaustive standardisation or
perfect regul ation was neither feasible nor desirable.

Mor eover, over-standardi sation of t he sent enci ng
process tends to defeat its very purpose, and nmay actually
produce opposite results:

Messinger and Bittner’'s Crimnology Year Book (i bid)
Albert W Alcherler’s article at page 421 highlights this
danger, by taking, inter alia, the exanple of the guided-
di scretion capital  punishment statutes favoured by the
Supreme Court in Gegg v. Georgia and-its conpani on cases,
as follows:

A def endant convi cted of capital murder mght w sh
to make the following speech to the jury about to
consi der whet her capital puni shnment shoul d be i nposed:

"I am deeply sorry for my crine which | recognize
was about as bad as any that can be inmagined. | did, in
fact, go to the police station shortly after the
killing to surrender and make a full confession.
Al though I have done some terrible things inny life
you may w sh to know, before deciding whether I should
live or die, that | have ‘also done sone good. | once
risked my life in conbat to save five ~conrades-an
action for which | was awarded the Silver Star-and for
the last 10 years | have personally cared for  ny
invalid nother while supporting 5 younger brothers and
si sters.

"The mtigating factors listed in today s capita
puni shment statutes are sonmetines quite general, but
none that | have seen in any statute would pernit a
jury to consider any of the circunstances nentioned in
this defendant’s speech (or, for that matter any other
evi dence of pre-crine virtue or past-crine renorse).
Apparently the Florida statute’'s upheld in Proffitt v.
Florida would not; yet the Suprene Court plurality,
seem ngly oblivious to the
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statutes limtations, declared in a conpanion case, 'A

jury nust be allowed to consider on the basis of al

rel evant evidence not only why a death sentence shoul d

be i mposed, but also why it should not be inposed."”

(Jurek v. Texas. (1)

Critically examined, it is clear that the decisions in
Gregg v.Ceorgia and its conpanion cases denonstrate the
truth of what we have said earlier, that it 1is neither

practicable nor desirable to i mprison the sentencing
di scretion of a judge or jury in the straitjacket of
exhaustive and rigid st andar ds, Nevert hel ess, t hese

decisions do showthat it is not inpossible to lay down




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 75 of 159
broad gui delines as distinguished fromironcased standards,
which will mnimse the risk of arbitrary inposition of

death penalty for murder and sone other offences under the
Penal Code.

This takes wus to the question of indicating the broad
criteria which should guide the Courts in the mtter of
sentencing a person convicted of nurder under Section 302,
Penal Code. Before we enbark on this task, it will be proper
to rem nd ourselves, again that "while we have an obligation
to ensure that the constitutional bounds are not over-
reached, we may not act as judges as we mght as
| egi sl atures."(2)

In Jagnohan, this Court had held that this sentencing
di scretion is to be exercised judicially on well-recognised
principles, after bal'ancing all the aggravating and
mtigating circunstances of the crime. By "well-recognised
principles" the Court- obviously meant the principles
crystallised by judicial decisions illustrating as to what
were regarded - as aggravating or mtigating circunstances in
those eases. The legislative changes since Jagnohan-as we
have di scussed al ready-do not have the effect of abrogating
or nullifying those principles. The only effect is that the
application of those principles is nowto be guided by the
par amount beacons of legislative policy discernible from
Sections 354 (3) and 235 (2), nanely: (1) The extrene
penalty can be inflicted only in gravest cases of extrene
cul pability; (2) 1In making choice of the sentence, in
addition to the circunstances of the offence, due regard
nmust be paid to the circunstances of the offences, also.

(1) 428 US 262, 271(1976).

(2) Per Stewart. J. in Gegg. v. Georgia.
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W will first notice sonme of t he aggravati ng
circunmstances which, in the -absence of any mtigating
circunst ances, have been regarded as an indication for
i mposition of the extrene penalty.

Pre-pl anned, cal cul ated, cold-bl ooded rmurder has al ways
been regarded as one of an aggravated kind. |In Jagnmohan, it
was reiterated by this Court that if a nurder is
"di abolically conceived and cruelly executed", it would
justify the inposition of the death penalty on the nurderer
The sane principle was substantially reiterated by V.R
Krishna lyer, J., speaking for the Bench, in Edi ga Anamma,
in these terns:

"The weapons used and the manner of their use, the
horrendous features of the crine and hapl ess, hel pless
state of the victim and the like, steel the heart of
the law for a sterner sentence."

It may be noted that this indicator for inmposing the
death sentence was crystallised in that case after paying
due regard to the shift in legislative policy enbodied in
Section 354(3) of the Code of Crimnal Procedure, 1973,
al though on the date of that decision (February 11, 1974),
this provision had not cone into force. In Paras Ranis case,
also, to which a reference has been nade earlier, it was
enphatically stated that a person who in a fit of anti-
social piety commits "bl ood-curdling butchery" of his child,
fully deserves to be punished with death. |In Rajendra
Prasad, however, the mgjority (of 2:1) has conpletely
reversed the viewthat had been taken in Ediga Anamma,
regarding the application of Section 354(3) on this point.
According to it, after the enactnment of Section 354(3)
"murder nost foul’” is not the test. The shocking nature of
the crime or the nunber of murders conmitted is also not the
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criterion. It was said that the focus has now conpletely
shifted from the crime to the crimnal. "Special reasons"
necessary for inposing death penalty "nust relate not to the
crinme as such but to the crimnal"

Wth great respect, we find ourselves unable to agree
to this enunciation. As we read Sections 354(3) and 235(2)
and other related provisions of the Code of 1973, it s
quite clear to us that for making the choice of punishnent
or for ascertaining the existence or absence of "specia
reasons” in that context, the Court nust pay due regard both
tothe crinme and the crimnal. Wiat is the relative wei ght
to be given to the aggravating and mtigating factors,
252
depends on the facts and circunstances of the particular
case. Mre often than not, these two aspects are so

intertwined that it is difficult to give a separate
treatnment to each of them This is so because 'style is the
man’ . |n nmany cases, ~the extrenmely cruel or beastly nmanner

of the comm ssion of nurder is itself a denmonstrated index
of the  depraved character of the perpetrator. That is why,
it is not desirable to consider the circunstances of the
crime and the circunstances of the crinmnal in tw separate
water-tight conmpartnments. In a sense, to kill is to be crue
and, therefore, all murders are cruel. But such cruelty may
vary in its degree of culpability. And it is only when the
cul pability assunes the proportion of extrene depravity that
"special reasons" can legitinately be said to exist.

Drawi ng upon the penal statutes of the States in U S A

framed after Furman v. Georgia, in general, and clauses
(2)(a), (b)), (c) and (d) of the Indian Penal Code
(Amendrent) Bill passed .in 1978 by the Rajya Sabha, in

particular, Dr. Chitale has suggested  these "aggravating
ci rcunst ances".

"Aggravating circunstances: A Court may, however,
in the follow ng cases “inpose the penalty of death in
its discretion:

(a) if the mnurder has been commtted after previous

pl anni ng and i nvol ves extrene brutality; or

(b) if the nmurder involves exceptional depravity; or

(c) if the murder is of a menber of any of the armed

forces of the Union or of a menber of -any police

force or of any public servant and was commtted.

(i) while such nenber or public servant was on

duty; or

(ii) in consequence of anything done or attenpted

to be done by such nenmber or public servant
in the lawful discharge of his duty as such
menber or public servant whether at the time
of murder he was such nenmber or public
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servant, as the case may be, or had ceased to
be such nenber or public servant; or

(d) if the murder is of a person who had acted in the

| awful discharge of his duty under Section 43 of
the Code of Criminal Procedure, 1973, or who had
rendered assistance to a Magistrate or a police
of ficer demanding his aid or requiring his
assi stance under Section 37 and Section 129 of the
sai d Code."

Stated broadly, there can be no objection to the
acceptance of these indicators but as we have indicated
already, we would prefer not to fetter judicial discretion
by attenpting to nake an exhaustive enuneration one way or
t he ot her.

In Rajendra Prasad, the majority said: "It is
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constitutionally pernissible to swing a crinmnal out of
corporeal existence only if the security of State and
society, public order and the interests of the genera
public conmpel that course as provided in Article 19(2) to
(6)." Qur objection is only to the word "only". Wiile it may
be conceded that a nurder which directly threatens, or has
an extrene potentiality to harmor endanger the security of
State and society, public order and the interests of the
general public, may provide "special reasons" to justify the
i mposition of the extrene penalty on the person convicted of

such a heinous nmurder, it is not possible to agree that
i mposition of death penalty on nmurderers who do not fal
wi thin this narrow ' category is constitutionally

i nperm ssible. W have discussed and held above that the
i mpugned provisions in Section 302, Penal Code, being
reasonabl e and in the general public interest, do not offend
Article 19, or its ’'ethos'; nor do they in any manner
violate Articles 21 and 14. All ‘the reasons given by us for
uphol ding the validity of Section 302, Penal Code, fully
apply to  the case of Section 354(3), Code of Crinina
Procedure, also. The sane  criticismapplies to the view
taken in Bishnu Deo Shaw v. State of West Bengal, (1) which
follows the dictumin Rajendra Prasad (ibid).

In several countries which have retai ned death penalty,
prepl anned nurder for nmonetary gain, or by an assassin hired
for

(1) [1979] s.C.C 714.
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nonetary reward is, also, considered a capital offence of
the first-degree which, in the absence of any aneliorating

circunstances, is puni shable with deat h.  Such rigid
categorisation would dangerously overlap the domain of
legislative policy. It may necessitate, as it were, a

redefinition of ’'nurder’ or _its further classification

Then, in some decisions, nurder by fire-arm or an automatic
projectile or bonmb, or |ike weapon, the use of which creates
a high sinmultaneous risk of death or injury to nore than one
person, has also been treated as an aggravated type of
of f ence. No exhausti ve enuneration of aggravati ng
circunmstances is possible. But this much can be said that in
order to qualify for inclusion in the category of
"aggravating circunstances" which may form the basis of
"special reasons’ in Section 354(3), circunstances found on
the facts of a particular case, must evidence aggravation of
an abnormal or special degree.

Dr. Chital ey has suggested these mtigating factors:
"Mtigating circunstances: In the exercise of its

discretion in the above cases, the Court shall” /take

into account the follow ng circunstances:

(1) That the offence was committed under the<influence
of extreme nental or enotional disturbance.

(2) The age of the accused. |If the accused is young or
ol d, he shall not be sentenced to death.

(3) The probability that the accused woul d not conmt
crimnal acts of violence as would constitute a
continuing threat to society.

(4) The probability that the accused can be refornmed
and rehabilitated. The State shall by evidence
prove that the accused does not satisfy the
conditions 3 and 4 above.

(5) That in the facts and circunstances of the case
the accused believed that he was norally justified
in committing the of fence.

(6) That the accused acted under the duress or
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dom nation of another person
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(7) That the condition of the accused showed that he
was mentally defective and that the said defect
i mpai red hi s capacity to appreci ate t he
crimnality of his conduct.”

W wll do no nore than to say that these are
undoubtedly rel evant circunstances and nust be given great
weight in the determination of sentence. Sonme of these
factors like extreme youth can instead be of conpelling
i mportance. In several States of India, there are in force
speci al enactnments, according to which a 'child , that is,
"a person who at the date of nurder was | ess than 16 years
of age’, cannot be tried, convicted and sentenced to death
or inprisonnent for life for nurder, nor dealt wth
according to the sane procedure as an adult. The specia
Acts provide for a reformatory procedure for such juvenile
of fenders or children

According to _sone Indian decisions, the post-nmurder
renorse, ‘penitance or repentence hy the nurderer is not a
factor which may i nduce the Court to pass the | esser penalty
(e.g. Momnaddi Sardar). But - those decisions can no | onger
be held to be good law in views of the current penol ogica
trends and the sentencing policy outlined in Section 235(2)
and 354(3). W have already extracted the view of AW
Al chuler in C. Y.E by Messinger and Bittner (ibid), which
are in point.

There are nunerous other circumstances justifying the
passing of the |ighter sentence; as there are countervailing
ci rcunst ances of aggravation. "W cannot obviously feed into

a judicial computer all- such situations since ‘they are
astrol ogi cal inponderables in an inperfect and undulating
soci ety." Nonetheless, it cannot be overenphasi sed that the

scope and concept of mitigating factors in the area of death
penalty must receive a |liberal and expansive construction by
the courts in accord wth the sentencing policy wit ||arge
in Section 354(3). Judges should never be blood-thirsty.
Hedgi ng of murderers has never been too good for them Facts
and figures, albeit inconplete, furnished by the Union of
India, show that in the past, Courts have -inflicted the
extreme penalty with extrene infrequency-a fact which
attests to the caution and conpassi on whi ch they have always
brought to bear on the exercise of their sentencing

di scretion in so grave a mtter. It is, therefore,
i mperative to voice the concern that courts, aided by the
broad illustrative guidelines
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indicated by us, will discharge the onerous function wth

evernore scrupul ous care and humane concern, directed al ong
the highroad of legislative policy outlined in - Section

354(3), viz, that for persons convicted of nmnurder, life
i mprisonnent is the rule and death sentence an exception. A
real and abiding concern for the dignity of human life
postul ates resistance to taking a life through laws

instrunentality. That ought not to be done save in the
rarest of rare cases when the alternative option is
unquesti onably forecl osed.

For all the foregoing reasons, we reject the chall enge
to the constitutionality of the inpugned provi si ons
contained in Sections 302, Penal Code, and 354(3) of the
Code of Crimnal Procedure, 1973.

The writ petitions and the connected petitions can now
be heard and di sposed of, on their individual nerits, in the
light of the broad guidelines and principles enunciated in
this judgment.
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BHAGMATI,  J. These writ petitions challenge the
constitutional validity of Section 302 of the Indian Pena
Code read with Section 354, sub-section (3) of the Code of
Crimnal Procedure in so far as it provides death sentence
as an alternative punishnent for the offence of rnurder
There are several grounds on which the constitutiona
validity of the death penalty provided in Section 302 of the
I ndian Penal Code read wth section 354 sub-section (3) of
the Code of Criminal Procedure is assailed before us, but it
is not necessary to set them out at this stage, for |
propose to deal with themwhen | examine the argunents
advanced on behalf of the parties. Suffice it to state for
the present that | find, considerable force in some of these
grounds and in nmy view, the constitutional validity of the
death penalty provided  as an alternative punishnment in
section 302 of the Indian Penal Code read with section 354
sub-section (3) of the Code of- Crimnal Procedure cannot be
sustained. | amconscious that nmy |earned brethren on the
Bench who constitute the nmmjority have taken a different
vi ew and ' _upheld the constitutional validity of the death
penalty but, wth the greatest respect to themand in al
hum lity, | cannot persuade nyself to concur with the view
taken by them Mne is unfortunately a solitary dissent and
it is therefore, with a certain amunt of hesitation that I
speak but ny initial ~diffidence is overcone by ny deep and
abiding faith in the dignity of man and worth of the human
person and passi onate
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convi ction about the true spiritual nature and di nension of
man. | agree with Bernard Shaw that "Crimnals do not die by
the hands of the I|aw. They die by the hands of other nen.
Assassination on the scaffold is the worst  form of
assassi nati on because there it is invested with the approva
of the society..... Murder and capital punishnent are not
opposites that cancel one another but simlars that breed
their kind." It was the Father of the nation who said years

ago, reaffirmng what Prince Satyavan said on/ capita
puni shnment in Shanti Parva of Mhabharata that "Destruction
of individuals can never be a virtuous act™ and this
sentiment has been echoed by nany emnent - men such as
Leonardo Da Vinci, John Bright, Victor Hugo and Berdyaev. To
guote again from Bernard Shaw from Act IV of his play
"Caesar and C eopatra:
"And so to the end of history, nmurder shall breed
murder, always in the nanme of right-and ~honour and
peace, until the Gods are tired of blood and-create a
race that can understand.”
| share this sentinment because | regard nen as an enbodi nent
of divinity and | am therefore norally against death
penalty. But ny dissent is based not upon any ground of
norality or ethics but is founded on constitutional issues,
for as | shall presently show, death penalty does not serve
any social purpose or advance any constitutional value and
is totally arbitrary and unreasonable so as to be violative
of Articles 14, 19 and 21 of the Constitution.

Before | proceed to consider the various constitutiona
i ssues arising out of the challenge to the validity of the
death penalty, | nust deal with a prelimnary objection
rai sed on behalf of the respondents agai nst our conpetence
to entertain this challenge. The |earned counsel appearing
on behalf of the respondents urged that the question of
constitutional validity of the death penalty stood concl uded
against the petitioners by the decision of a constitution
bench of five Judges of this Court in Jagmohan v. State of
UP. (1) and it <could not therefore be allowed to be
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reagitated before this Bench consisting of the sanme nunber
of Judges. This Bench, contended the respondents, was bound
by the decision in Jagmohan’'s case(supra) and the sane
i ssue, once decided in Jagnohan’s case (supra), could not be
rai sed again and reconsidered by this Bench. Now it is true
t hat

(1) AIR 1973 SC 947.
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the question of constitutional validity of death penalty was
raised in Jagmohan’s case (supra) and this Court by a
unani nous judgnment held it to be constitutionally valid and,
therefore, ordinarily, on the principle of stare decisis, we
woul d hold ourselves bound by the viewtaken in that case
and resist any attenpt at reconsideration of the sane issue.
But there are several wei ghty considerations which compel us
to depart fromthis precedential rule in the present case.
It may ~be pointed out that the rule of adherence to
precedence is  not arigid and inflexible rule of law but it
is a rule of practice adopted by the courts for the purpose
of ensuring uniformty and stability in the law. O herw se,
every Judge w Il decide an issue according to his own view
and lay down a ruleaccording to his own perception and
there will be no certainty and predictability in the |aw,
leading to chaos and confusion and in the process,
destroying the rule of |aw The |abour of the judges would
al so, as pointed out by Cardozo J.  in his Ilectures of
"Nature of Judi ci al Process" increase" alnbst to the
breaking point if every past decision could be reopened in
every case and one could not lay one’s own course of bricks
on the secure foundation of the courses laid by others who
had gone before him" But this rule of  adherence to
precedents, though a necessary tool in what Miitland called
“"the legal smithy", is only a useful servant and cannot be
allowed to turn into a tyrannous naster. W would do well to
recall what Brandies J. said in his dissenting judgment in
State of Washington v. Dawson and conpany, (1) nanely; "Stare
decisis is ordinarily a wise rule of action. But it is not a
uni versal and inexorable conmand.” ~If the Rule of stare
decisis were followed blindly and nmechanically, it would
dwarf and stultify the growh of the law and affect its
capacity to adjust itself to the changing needs of the
society. That is why Cardozo pointed out in his New York
St ate Bar Address:

"That was very well for a tine, but now at | ast
the precedents have turned upon us and are engul fing
and anni hil ating us-engul fing and anni hilating the very
devot ees that worshipped at their shrine. So the air is
full of new cults that disavow the ancient faiths. Sone
of them tell us that instead of seeking certainty in
the word, the outward sign, we are to ‘seek for
somet hi ng deeper, a certainty of ends and ainms. Sone of
themtell wus that certainty is nerely relative and
tenmporary, a witing on the sands to

(1) 264 US 646 : 68 Lawyers Edu. 219
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be effected by the advancing tides. Some of them even
go so far as to adjure us to give over the vain quest,
to purge oursel ves of these yearnings for an

unatt ai nabl e ideal, and to be content with an
enpiricismthat is untroubled by strivings for the
absolute. Wth all their diversities of form and

doctrine, they are at one at least in their enphasis
upon those aspects of truth that are fundamental and
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ultimate. They exenplify the nethod approach, the
attitude and outl ook, the concern about the substance
of things, which in all its phases and di sguises is the
essence of phil osophy."
We nust therefore rid stare decisis of something of its
petrifying rigidity and warn ourselves with Cardozo that "in
many instances the principles and rules and concepts of our
own creation are nerely apercus and glinpses of reality" and
rem nd oursevels "of the need of refornulating themor at
ti mes abandoning them altogether when they stand condemed

as m schi evous in the soci al consci ousness of t he
hour,...the social consciousness which it is our business as
Judges to interpret as ‘best as we can." The question at

issue in the present wit petitions is one of nonmentous
significance nanmely, whether the state can take the life of
an individual wunder the -cover of judicial process and
whet her such an act of killing by the State is in accord
with the constitutional nornms and values and if, on an issue
like this, aJudge feels strongly that it is not conpetent

to the 'State to extinguish the flane of Ilife in an
i ndi vi dual- by —enpl oying the instrunentality of the judicia
process, it is his bounden duty, in all conscience, to
express his dissent, even if such killing by the State is

legitimzed by a previous decision of the court. There are
certain issues which transcend technical considerations of
stare decisis and if’ such an issue is brought before the
court, it would be nothing short of abdication of its
constitutional duty '‘for the court to consider such issue by
taking refuge under the doctrine of stare decisis. The court
may refuse to entertain such an i ssue like the
constitutional validity of death penalty because it is
satisfied that the previous decision is correct but it
cannot decline to consider it on the ground that it is
barred by the rule of adherence to precedents. Moreover, in
the present case, there are two ot her superveni ng
ci rcunst ances which justify, nay conpel, reconsideration of
the decision in Jagnohan's case((supra). The first is the
introduction of the new Code of Crimnal Procedure in 1973
whi ch by sec-
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tion 354 sub-section (3) has made |ife sentence the rule in
case of offences punishable with death or in the alternative

i mprisonnent for life and provided for inposition of
sentence of death only in exceptional cases for specia
reasons. | shall presently refer to this section enacted in

the new Code of Criminal Procedure and show how, in view of
that provision, the inmposition of death penalty has becone
still nore indefensible from the constitutional point of
view. But the nore i nportant circunstance . which has
supervened since the decision in Jagnohan’s case (supra) is
the new dinension of Articles 14 and 21 wunfolded by this
Court in Maneka Gandhi v. Union of India.(1) This new
di rension of Articles 14 and 21 renders the death penalty
provided in section 302 of the Indian Penal Code read wth
sec. 354 (3) of the Code of Crimnal Procedure vulnerable to
attack on a ground not available at the tinme when Jagnohan’'s
case (supra) was decided. Furthernore, it may al so be noted,
and this too is a circumstance not entirely without
significance, that since Jagmohan’s case (supra) was
decided, India has ratified two international instruments on
human rights and particularly the International Convenant on
Cvil and Political R ghts. W cannot therefore consider
oursel ves bound by the view taken in Jagnohan's case (supra)
and | nust proceed to consider the issue as regards the
constitutional validity of death penalty afresh, without
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being in any manner inhibited by the decision in Jagnohan’s
case (supra).

It nust be realised that the question of constitutiona
validity of death penalty is not just a sinple question of
application of constitutional standards by adopting a

mechani stic approach. It is a difficult probl em of
constitutional interpretation to which it is not possible to
give an objectively correct Ilegal anwer. It is not a nmere

| egalistic problemwhich can be answered definitively by the
application of logical reasoning but it is a problem which
rai ses profound social and noral issues and the answer rmnust
therefore necessarily depend on the judicial philosophy of
the Judge. This would be so in case of any problem of
constitutional interpretation but much nore so would it be

in a case like the present where the constitutiona
conundrumis ennmeshed in conplex social and nmoral issues
defying a formalistic judicial attitude. That is the reason
why in some countries |like the United States and Canada
wher e

(1) [1978] 2 SCR 663.
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there is power of judicial review, there has been judicia
di sagreement on the constitutionality of death penalty. On
an issue like this, as pointed out by David Pannick in his
book on "Judicial Review of the Death Penalty" judicia
concl usions emanate fromthe judicial philosophy of those
who sit in judgnent ' and not from the |anguage of the
Constitution." But ‘even so, in their effort to resolve such
an issue of great constitutional significance, the Judges
nust take care to see that they are guided by "objective

factors to the nmaxi mum possible extent." The culture and
ethos of the nation as gathered from its history, its
tradition and its literature would clearly be relevant

factors in adjudging the constitutionality of death penalty
and so would the ideals and values enbodied in the
Constitution which |ays down the basic franme-work of the
social and political structure of the country, and / which
sets out the objectives and goals to be pursued by the
peopl e in a commopn endeavour to secure happi ness and wel fare
of every nenber of the society. So also standards or norirs
set by International organisations and bodies have rel evance
in determning the constitutional validity of death penalty

and equally important in construing and applying the
equi vocal formulae of the Constitution would be the "wealth
of non-legal |earning and experience that encircles and
illumnates" the topic of deat h penal ty. "Judici a

di spensers”, said Krishna lyer, J. in Dalbir. Singh and
QO hers v. State of Punjab(l) "do not behave |ike cavenen but
breathe the fresh air of finer culture." There is no reason
why, in adjudicating upon the constitutional validity of
death penalty. Judges should not obtain assistance fromthe
witings of men |ike Dickens, Tolstoy, Dostoyevsky, Koestter
and Carmus or fromthe investigations of social scientists or
noral phil osophers in deciding the circunstances in which
and the reasons why the death penalty could be seen as
arbitrary or a denial of equal protection. It is necessary
to bear in mnd the wise and felicitous words of Judge
Learned Hand in his "Spirit of Liberty" that while passing
on question of ~constitutional interpretation, it 1is as
i nportant to a Judge:
Y to have atleast a bow ng acquai ntance wth
Acton and Maitland. Wth Thucydi des, G bbon and
Carlyle, with Homer, Dante Shakespeare and MIton, with
Machi avel Ii, Montaigne and Rabelais, with Plato, Bacon,
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Hume
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and Kant, as wth the books whi ch have been
specifically witten on the subject. For in such
matters everything turns upon the spirit in which he
approaches the question before him The words he nust
construe are enpty vessels into which he can pour
nearly anything he will. Men do not gather figs of
thistles, nor supply institutions from judges whose
outlook is limted by parish or <class. They nust be
aware that there are before them nore than verba
pr obl ens; nor e t han final sol utions cast in
general i sations of universal applicability."
Constitutional law raises, in a |legal context, problens of
econom ¢, social, noral and political theory and practice to
whi ch non-1awyers have nuch to contribute. Non-lawers have
not reached wunanimity on the answers to the problens posed;
nor will “they ever do so, But when judges are confronted by
i ssues to which there is no | egal answer, there is no reason
(other than  a desire to mmintain ‘a fiction that the |aw
provi des the answer) for judicial discretion to be exercised
in a vacuum imrune from non-1egal |earning and extra-I|ega
di spute. "Quotations fromnoble mnds are not for decoration
(in hard constitutional cases) but for adaptation within the
framework of the law. ™ Vide: David Pannick on ’'Judicia
Revi ew of the Death Penalty.’ The Judges nust al so consider
whi | e deciding an issue of constitutional adjudication as to
what woul d be the noral, social and econonic consequences of
a decision either way. The consequences of course do not
alter the nmeaning of a constitutional or statutory provision
but they certainly help to fix its neaning.  Wth these
prefatory observations | shall now proceed to consider the
guestion of constitutional validity of death penalty.
| shall presently refer to _the constitutiona
provi sions which bear on the question of constitutionality
of death penalty, but before | do so, it would be nore
logical if | first examne what (is the international trend
of opinion in regard to death penalty. There are quite a
| arge nunber of countries which have abolished death penalty
de jure or in any event, de facto The Addendumto the Report
of the Amesty International on "The Death Penalty" points
out that as on 30th May 1979, the foll owing countries have

abol i shed death penalty for all offences : Australia,
Brazil, Colonbia, Costa Rica, Denmark, Dom nican Republic,
Ecuador, Fiji, Fi nl and, Federal Republic of Germany,

Honduras, Iceland, Luxenbourg, Norway, Portugal, ~ Sweden,
Uruguay and Venezuel a, and accordi ng
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to this Report, Canada, Italy, Malta, Netherlands, Panamm,
Peru, Spain and Switzerland have abolished death penalty in
time of peace, but retained it for specific - offences
conmitted in time of war. The Report also states that
Al geria, Belgium Geece, Quyana, Ilvory Coast, Seychelles
and Upper Volta have retained the death penalty on their
statute book but they did not conduct any executions for the
period from1973 to 30th May 1979. Even in the United States
of America there are several States which have abolished
death penalty and so also in the United Kingdom death
penalty stands abolished fromthe year 1965 save and except
for offences of treason and certain forns of piracy and
of fences commtted by nenbers of the armed forces during war
time. It may be pointed out that an attenpt was made in the
United Kingdomin Decenber 1975 to reintroduce death penalty
for terrorist offences involving nurder but it was defeated
in the House of Commons and once again a sinmilar notion




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 84 of 159

noved by a conservative nenber of Parlianent that "the
sentence of capital punishnent should again be available to
the courts" was defeated in the House of Conmons in a free
vote on 19th July 1979. So also death penalty has been
abol i shed either formally or in practice in several other
countries such as Argentina, Bolivia, nmost of the federa
States of Mexico and N caragua, |srael, Turkey and Australia
do not wuse the death penalty in practice. It will thus be
seen that there is a definite trend in nmost of the countries
of Europe and Anerica towards abolition of death penalty.

It is significant to note that the United Nations has
also taken great interest in the abolition of capita
puni shnent. In the Charter of the United Nations signed in
1945, the founding States enphasi zed the val ue of

individuals’s life, stating their will to "achi eve
i nternational co-operation...in pronoting and encouraging
respect for human-rights and for fundanental freedons for
all wthout distinction as to race, sex, |anguage or

religion.” Though the San Francisco Conference did not
address itself to the issue of death penalty specifically,
the provisions of the charter paved the way for further
action by United Nations bodies in the field of human
rights, by establishing a Conmm ssion on Human Rights and, in
effect, charged that body with fornulating an Internationa
Bill of Human Ri ghts. Meanwhile the Universal Declaration of
Human Rights was adopted by the General Assenbly in its
Resol ution 217 A (I111) of 10 Decemnber 1948. Articles 3 and 5
of the Declaration provided:
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3. "Everyone has  the right to life, liberty and
security of person.”
5. "No one shall be subjected totorture or to cruel

i nhuman or degradi ng treatnent or puni shrment.
The United Nations’ position on- the ~question of | death
penalty was expected to be stated nore specifically in the
International Covenant on Cvil and Political Rights, the
drafting of which had been under way since the first session
of the Commi ssion on Hunan Rights in 1947. But during the 11
year period of drafting of the relevant provision ‘of the
Covenant, two nmain approaches to the issue of “capita
puni shment becane evi dent: one stressed the need for barring
the death penalty and the second placed enphasis on
resstricting its application to certain cases. The
proponents of the first position suggested either the tota
abolition of the death penalty or its abolition in tine of
peace or for political offences. This approach was however
regarded as unfeasible, since many countries,  including
abolitionist ones, felt that the provision for an outright
ban on the death penalty would prevent sone States /from
ratifying the Covenant, but at the sanme tine, it was
insisted by many countries that the Covenant should not
create the inpression of supporting or perpetuating death
penalty and hence a provision to this effect should be
i ncluded. The result was that the second approach stressing
everyone's right to life and enphasizing the need for
restricting the application of capital punishnent wth a
view to eventual abolition of the death penalty, won greater
support and Article 6 of the Covenant as finally adopted by
the General Assenmbly in its resolution 2000(XXX) of 16
Decenber 1966 provided as foll ows :

1. Every human being has the inherent right to life.
This right shall be protected by | aw. No one shal
be arbitrarily deprived of his life.
2. In countries which have not abolished the death
penalty, sentence of death may be inposed only for
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the nost serious crinmes in accordance with the |aw
in force at the tine of the commission of the
crime and not contrary to the provisions of the
present Covenant and to the Convention on the
Prevention and Puni shrment  of the Crine of
Genoci de. This
265

penalty can only be carried out pursuant to a
final judgment rendered by a conpetent court.

3. When deprivation of life constitutes the crine of
genocide, it is understood, that nothing in this
article shall _authorise any State Party to the

present Covenant. to derogate in any way from any
obligatlon assuned under the provisions of the
Convention onthe Prevention and Puni shnent of the
Crinme of Genocide.

4. Anyone sentenced to death shall have the right to
seek, ~pardon or comutation of the sentence.
Amesty pardon or commutation of the sentence of
death may be granted in all cases.

5. Sentence of death shall not be inposed for crines
conmitted by persons bel ow eighteen years of age
and shall not be carried out on pregnant wonen.

6. Nothing in this article shall be invoked to del ay
or prevent the abolition of capital punishnent by
any State Party to the present Covennt."

Article 7 of the Covenant corresponding to Article 5 of the
Uni versal Declaratioon of Human Rights reaffirnmed that no one
shall be subjected to torture -or  to cruel, " inhuman or
degradi ng treatnent or puni shrment.

So deep and profound was the United Nation's concern
with the issue of death penalty that the General Assenbly in
its resolotion 1396 (XIV) of 20 Novenber, 1959 invited the
Economic and Social GCouncil to initiate study 'of the
guestion of capital punishment, of the |aws and practices
relating thereto, and of the effects of capital punishnment
and the abolition thereof on the rate of crimnality.
Pursuant to this resolution, the Econonic and Soci al Counci
activised itself on this issue —and at its -instance a
substantive report report was prepared by the noted French
jurist Marc Ancel. The report entitled "Capital Punishment™
was the first major survey of the problem from an
international stand point on the deterrent aspect of the
death penalty and in its third chapter, it <contained a
cautious statenment "that the deterrent effect of the death
penalty is, to say the | east, not denobns-

266
trated". This view had been expressed not only by
abolitionists countries in their replies to the

guestionaires but also by sone retentionist countries. The
Ancel report alongwith the Report of the ad hoc Advisory
Conmittee of Experts on the Prevention of Crime and the
Treatment of O fenders which examned it in January 1963 was
presented to the Economc and Social Council at its 35th
Session when its Resolution 934 (XXXV) of 9th April 1963 was
adopted. By this Resolution the Econom ¢ and Social Counci

urged nmenber governnments inter alia to keep under reviewthe
efficacy of capital punishment as a deterrent to crinme in
their countries and to conduct research into the subject and
to remove this punishment fromthe crimnal |aw concerning
any crine to which it is, in fact, not applied or to which
there is no intention to apply it. This Resolution clearly
shows that there was no evidence supporting the supposed
deterrent effect of the death penalty and that is why the
Econom ¢ and Social Council suggested further research on
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the topic. Mreover, the urging of the de facto abolitionist
countries by this Resolution to translate the position into
de jure terns constituted an inplicit acceptance of the
principle of abolition. The sane year, by Resolution 1918
(XVI11) of b5th Decenber 1963, the CGeneral Assenbly endorsed
this action of the Econom c and Social Council and requested
the Econom ¢ and Social Council to invite the Comm ssion on
human Rights to study and nmake reconmmendati ons on the Ance
Report and the comments of the ad hoc Advisory Conmittee of
Experts. The GCeneral Assenbly also requested the Secretary
CGeneral to present a report on new devel oprments through the
Economi ¢ and Social Council. Norval Mrris, an American
professor of <crimnal ‘law and crimnology, accordingly
prepared a Report entitled “Capital Punishnent; Devel opnents
1961- 1965" and anpngst other ‘things, this Report pointed out
that there was a  steady noverment towards |egislative
abolition of capital punishment and observed with regard to
the deterrent effect of death penalty, that:

"Wth respect to the influence of the abolition of
capi'tal” punishnment upon the incidence of nurder, all of
the available data suggest  that where the nmurder rate
is increasing, abolition does not appear to hasten the
increase where the rate is decreasing abolition does
not appear to i'nterrupt the decrease; where the rate is
stable, the presence or absence of capital punishment
does not appear to affect it."
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The Conmi ssion on Human Rights considered this Report and
adopted a draft GCeneral Assenbly Resolution which was
submitted by the Econom c and Social Council to the Genera
Assenbly and on 26th Novenber 1968, the General = Assenbly
adopted this draft with certain nodifications —as its
Resolution 2393 (XXIIl) inviting nmenber governnents to take
various neasures and requesting the Secretary GCeneral to
invite menber governnents "to informhim of their present
attitude to possible further restricting the use of the
death penalty or to its total abolition" and to /subnmt a
report to the Economic and Social Council. The “Secretary
CGeneral accordingly submtted his report to the Econom ¢ and
Social Council at its 50th session in 1971. This Report
contained a finding that "nost countries are  gradually
restricting the nunber of offences for which the death
penalty is to be applied and a few have totally abolished
capital offences even in war tines". The discussion inthe
Economi ¢ and Soci al  Counci | led to the _adoption of
Resol ution 1574 (L) of 20th May 1971 which was reaffirmed by
CGeneral Assenbly Resolution 2857 (XXVI) of 20th Decenber
1971. This latter resolution clearly affirned that:

“In order to guarantee fully the right to life,
provided for in article 3 of the Universal Declaration
of Human Rights, the nain objective to be pursued is
that of progressively restricting the nunber of
of fences for which capital punishnent may be inposed,
with a viewto the desirability of abolishing this
puni shnment in all countries".

(Enphasai s supplied)

In 1973 the Secretary General submitted to the Economc

and Social Council at its 54th session his third report on
capi tal punishment as requested by the Council and at this
session, the Council adopted Resolution 1745 (LIV) in which
inter alia, it invited the Secretary General to submit to it
peri odi ¢ updated reports on capital punishment at five-year
intervals starting from1975. A fourth report on capita

puni shment was accordingly submitted in 1975 and a fifth one
in 1980. Meanwhile the General Assenbly at its 32nd Session
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adopted Resolution 32/61 on 8th Decenber 1977 and this
Resol ution re-affirnmed "the desirability of abolishing this"
that is capital "punishrment" in all countries.
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It will thus be seen that the United Nations has
gradual ly shifted fromthe position of a neutral observer
concerned about but not conmtted on the question of death
penalty, to a position favouring the eventual abolition of
the death penalty. The objective of the United Nations has
been and that is the standard set by the world body that
capi tal punishment should ultimately be abolished in al
countries. This normative standard set by the world body
nust be taken into account in determ ning whether the death
penalty can be regarded as arbitrary, excessive and
unr easonabl e so as to be constitutionally invalid.

I will now proceed to consider the rel evant provisions
of t he Consti tution bearing on t he guestion of
constitutional validity of death penalty. It nmay be pointed
out that ~/our Constitution is a unique docunent. It is not a
nere pedantic |egal text but it enbodies certain hunan
val ues cherished principles and spiritual norns and
recogni ses and upholds the dignity of nman. It accepts the
i ndi vidual as the focal point of all devel opnent and regards
his material, noral and  spiritual developrment as the chi ef
concern of its various provisions. It 'does not treat the
individual as a cog / in the mghty all-powerful machine of
the State but places himat the centre of the constitutional
scheme and focuses' on the fullest development of his
personality. The Preanbl e nakes it clear t hat t he
Constitution is intended to secure to every citizen social
econom c and political justice and equality of status and
opportunity and to pronote fraternity assuring the dignity
of the i ndividual. The Fundanental Rights llay down
[imtations on the power of the legislature and the
executive with a view to protecting the citizen and confer
certain basic human rights which are enforceabl e agai nst the
State in a court of law. The Directive Principles of State
Policy also enphasise the dignity of the individual and the
worth of the hunan person by obligating the State to take
various nmeasures for the purpose of securing and protecting
a social order in which justice social, economc and
political, shall informall the institutions of nationa
life. What is the concept of social and economc justice
whi ch the founding fathers had in mind is also elaborated in
the various Articles setting out the Directive Principles of
State Policy. But all these provisions enacted for the
purpose of ensuring the dignity of the individual and
providing for his material, noral and spiritual  devel opnent
woul d be Meani ngl ess and i neffectual unless there is rule of
law to invest themwith |ife and force.
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Now i f we | ook at the various constitutional provisions
including the Chapters on Fundanental Rights and Directive
Principles of State Policy, it is clear that the rule of |aw
pernmeates the entire fabric of the Constitution and i ndeed
forms one of its basic features. The rule of |aw excludes
arbitrariness; its postulate is "intelligence without
passion’ and ’'reason freed fromdesire’ . \Werever we find
arbitrariness or unreasonableness there is denial of the
rule of law. That is why Aristotle preferred a government of
laws rather than of nmen. 'Law, in the context of the rule
of law, does not nmean any |aw enacted by the |egislative
aut hority, howsoever arbitrary or despotic it my Dbe.
QO herwi se even wunder a dictatorship it would be possible to
say that there is rule of law, because every | aw made by the
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di ctator howsoever arbitrary and unreasonable has to be
obeyed and every action has to be taken in conformty with
such law. I n such a case too even where the political set up
is dictatorial, it is lawthat governs the relationship
bet ween nen and nmen and between men and the State. But stil
it is not rule of |aw as understood in nodern jurisprudence,
because in jurisprudential terns, the lawitself in such a
case being an emanation from the absolute wll of the
dictator it is in effect and substance the rule of man and
not of law which prevails in such a situation. Wat is
necessary elenent of the rule of lawis that the | aw nust
not be arbitrary or irrational and it nust satisfy the test
of reason and the denocratic formof polity seeks to ensure
this elenent by naking the framers of the | aw accountable to
the people. O course, in a country like the United Ki ngdom
where there is no witten constitution inposing fetters on
| egi sl ative power ~and providing for judicial review of
legislation, it may be difficult to hold a lawto be invalid
on the ground that it is arbitrary and irrational and hence
violative of an essential elenent of the rule of |aw and the
only renedy if at all would be an appeal to the electorate
at the time when a fresh mandate is sought at the el ection
But the situation is totally different in a country like
India which has a witten Constitution enacting Pundamenta
Rights and conferring power on the courts to enforce them
not only agai nst the executive but" also against the
| egi slature. The @ Fundamental Rights erect. a protective
arnmour for the individual against arbitrary or unreasonable
executive or |legislative action.

There are three Fundanental” Rights in the Constitution
which are of prinme inportance and which breathe vitality in
the concept
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of the rule of law They are Articles 14, 19 and 21 which
in the words of Chandrachud, C.J. inMnverva MIIls case(1)
constitute a golden triangle. . It is now settled |aw as a
result of the decision of this Court in Maneka Gandhi’s case
(supra) that Article 14 enacts prinmarily a guarant ee agai nst
arbitrariness and inhibits State action whether 1egislative
or executive, which suffers fromthe vice of arbitrariness.
This interpretation placed on Article 14 by the Court in
Maneka Gandhi’s case has opened up a new dinmensi on of that
Article which transcends the classificatory principle. For a
long tine in the evolution of the constitutional law of our
country, the courts had construed Article. 14 to nean only
this, nanely, that you can classify persons and things for
the application of a law but such classification nust be
based on intelligible differentia having rationa
relationship to the object sought to be achieved by the | aw
But the court pointed out in Maneka Gandhi’s case that
Article 14 was not to be equated with the principle of
classification. It was primarily a guarantee ‘against
arbitrariness in State action and the doctri ne of
classification was evolved only as a subsidiary rule for
testing or determ ning whether a particular State action was
arbitrary or not. The Court said "Equality is antithetica
to arbitrariness. 1In fact, wequality and arbitrariness are
sworn enenies. One belongs to the rule of lawwhile the
other to the whimand caprice of an absol ute nonarch. Were
an act is arbitrary, it is inplicit init that it is unequa
both according to political |ogic and constitutional |aw and
is, therefore, violative of Article 14." The Court thus laid
down that every State action nmust be non-arbitrary and
reasonable; if it is not, the court would strike it down as
i nvalid.
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This view was reaffirmed by the Court in another
out st andi ng deci sion in Ramana Dayaram Shetty |nternationa
Airport Authority of India & Ors. There tenders were invited
by the Airport Authority for giving a contract for running a
canteen at the Bonmbay Airport. The invitation for tender
included a condition that the applicant nust have at least 5
years’ experience as a registered 2nd class hotelier
Several persons tendered. One was a person who had
consi derabl e experience in the catering business but he was
not a registered 2nd class hotelier as required by the
condition in the invitation to tender. Yet his tender was
accepted because it was the highest. The contract given to
hi mwas chal |l enged and the court held that the action of the
Airport Authority was illegal. The court pointed out that a

(1) [1979] 3 SCR 1014.
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new form of property  consisting of governnent |argesse in
the shape of jobs, cotracts licences, quotas, mineral rights
and other. benefits and services was energing in the socia
wel fare State that India was and it was necessary to devel op
new forms of protection in regard to this new Kkind of
property.

The court held that” in regard to government | argesse,
the discretion of the government is not unlimted in that
the government cannot give or wthhold Ilargesse in its

arbitrary discretion or at its sweet wll. The government
action nust be based on standards that are not arbitrary or
irrational. This requi renent was spelt out from the

application of Article 14 as a constitutional requirenent,
and it was held that having regard to the constitutiona
nmandate of Article 14, the Airport  Authority was not
entitled to act arbitrarily in accepting the tender but was
bound to conformto the standards or norms laid down by it.
The Court thus reiterated and reaffirned its commtnent
against arbitrariness in State action

It can, therefore, now be taken to be well-settled that
if a lawis arbitrary or irrational, it would fall foul of
Article 14 and woul d be liable to be struck down-as invalid.
Now a |aw may contravene Article 14 because it~ enacts
provisions which are arbitrary; as for exanple, they nake
discrimnatory classification which 1is not founded on
intelligible differentia having rational relation to the
obj ect sought to be achieved by the law or they arbitrarily
sel ect persons or things for discrimnatory treatnment. But
there is also another category of cases where wthout
enactment of specific provisions which are arbitrary, a | aw
may still offend Article 14 because it confers discretion on
an authority to select persons or things for application of
the law wi thout |aying down any policy or principle to guide
the exercise of such discretion. Were such unguided and
unstructured discretion is conferred on an authority, the
| aw woul d be violative of Article 14 because it woul d enabl e
the authority to exercise such discretion arbitrarily and
thus discrimnate wthout reason. Unfettered and uncharted
di scretion conferred on any authority, even if it be the
judiciary, throws the door open for arbitrariness, for after
all a judge does not cease to be a human being subject to
human linmtations when he puts on the judicial robe and the
nature of the judicial process being what it is, it cannot
be entirely free fromjudicial subjectivism Cardozo, J. has
frankly pointed this out in his |ectures on "Nature of the
Judi ci al Process":
272

"There has been a certain |ack of candor in nuch
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of the discussion of the thene, or rather perhaps in
the refusal to discuss it, as if judges nust |ose
respect and confidence by the reninder that they are

subject to human limtations... if there is anything of
reality in my analysis of the judicial process, they do
not stand al oof on these chill and distant heights; and
we shall not help the cause of truth by acting and

speaking as if they do. The great tides and currents
which engul f the rest of men do not turn aside in their
course and pass the judges by.

This facet of the judicial process has al so been enphasized

by Richard B. Brandt in his book on "Judicial Discretion”

where he has said

"Much of lawis designed to avoid the necessity

for the judge to reach what Holmes called his 'can't
hel ps’, his ultimte convictions or values. The force
of precedent, the close applicability of statute |aw,
the separation of powers, legal presunptions, statutes
of limtations, rules of pleading and evidence, and
above all the pragmatic assessnments of fact that point
to one result whichever ultimte values be assuned, al
enable the judge in nost cases to stop short of a
resort to his personal standards. Wen these prove
unavailing, as is nore likely in the case of courts of
| ast resort at the frontiers of the law, and nost
likely in a suprene constitutional court, the judge
necessarily resorts to his own 'schenme of values. It
may, therefore,  be said that the nost inportant thing
about a judge is his philosophy; and if it be dangerous
for himto have one, it is at all events |ess dangerous
than the sel f-deception of having none.

That is why Lord Canden described the discretion of a judge

to be "the law of tyrants; it is —always unknown; it is
different in different men; it is casual and depends on
Constitution, Tanper, and Passion. In the best it is often
times Caprice, inthe worst it is every Vice, Folly and

Passion to which human Nature is(liable." Doe d. H'ndson v.
Kersey (1765) at p. 53 of the panphl et published in London
by J. Wlkes in 1971 entitled "Lord Canden’'s GCenuine
Argument in giving Judgment on  the FEjectnment ~between
Hi ndson, and others agai nst Kersey". Megarry J. also points
out in his delightful book "Mscellany —at Law' that
"discretion is indeed a poor substitute for
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principles, however, great the Judge". Therefore, ~where
di scretion is conferred on an authority by a statute, the
court always strains to find in the statute the policy or
principle laid down by the legislature for the purpose of
guiding the exercise of such discretion and, as pointed out
by Subba Rao, J. as he then was, the court sonetines even
tries to discover the policy or principle in the crevices of
the statute in order to save the law fromthe chal llenge of
Article 14 which would inevitably result in striking down of
the law if the discretion conferred were unguided and
unfettered. But where after the utnopst effort and intense
search, no policy or principle to guide the exercise of
di scretion can be found, the discretion conferred by the |aw
woul d be ungui ded and unstructured, |ike a tumultuous river
overflowing its banks and that would render the | aw open to
attack on ground of arbitrariness under Article 14.

So also Article 19 strikes agai nst arbitrary
legislation in so far as such legislation is violative of
one or the other provision of clause (1) of that Article.
Sub-clauses (a) to (g) of clause (1) of Article 19 enact
various Fundanental freedons; sub-clause (1) guarantees
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freedom of speech and expression, sub-clause (b), freedomto
assenbl e peacefully and wthout arns; sub-clause (c),
freedomto formassociations or wunions; sub-clause (d),
freedomto nove freely throughout the territory of India;
sub-clause (e) to reside and settle in any part of the
territory of India and sub-clause (g), freedomto practise
any profession or to carry on any occupation, trade or
busi ness. There was originally sub-clause (f) in clause (1)
of Article 19 which guaranteed freedomto acquire, hold and
di spose of property but that sub-clause was deleted by the
Constitution (Forty Fourth Amendnent) Act 1978. Now the
freedons guaranteed under these various sub-clauses of
clause (1) of Article 19 are not absolute freedons but they
can be restricted by Ilaw, provided such |aw satisfies the
requi renent of the applicable provision in one or the other
of clauses (2) to (6) of ~that Article. The commpn basic
requi rement of the saving provision enacted in clauses (2)
to (6) ~of Article 19-is that the restriction inposed by the
| aw must be reasonable. If, therefore, any law is enacted by
the | egislature which violates one or the other provision of
clauses (1) of Article 19, it would not be protected by the
saving provision enacted in clauses (2) to (6) of that
Article, if it is arbitrary or irrational, because in that
event the restriction inposed by it would a fortiorari be
unr easonabl e.
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The third Fundanental Right which strikes against
arbitrariness in State action is that enbodied in Article
21. This Article is worded in sinple Ilanguage and it
guarantees the right to life and personal liberty in the
foll owi ng terns.

"21. No person shall be deprived of his life or
personal |iberty except accordi ng to procedure
established by | aw "

This Article also cane up for interpretation in Mneka
Gandhi’'s case (supra). Two questions arose before the Court
inthat case : one was as to what is the content of the
expression "personal liberty" and the other was as to what
is the neaning of the expression. "except according to
procedure established by law'. W are not concerned here
with the first question and hence |I shall not dwell upon it.
But so far as second question is concerned, it provoked a
decision from the Court which was to mark the begi nning of
anost astoni shing developnment of the law. It is with this
decision that the Court burst forth into un-precedented
creative activity and gave to the |law a new di menston and a
new vitality. Until this decision was given, the view held
by this Court was that Article 21 nmerely enbodied a facet of
the Diceyian concept of the rule of |aw that no one can be
deprived of his personal |liberty by executive action
unsupported by law It was intended to be no nore than a
protection agai nst executive action which had no authority

of law. If there was a |aw which provided sone sort of
procedure, it was, enough to deprive a person of his life or
personal liberty. Even if, to take an exanple cited by S.R

Das, J, in his Judgnent in A K CGopalan v. State of
Madras(1l) the |aw provided that the Bishop of Rochester be
boiled in old, it would be wvalid under Article 21. But in
Maneka Gandhi’s case (supra) which narks a watershed in the
hi story of devel opnent of constitutional |law in our country,
this Court for the first time took the viewthat Article 21
affords protection not only against executive action but
al so agai nst |legislation and any | aw whi ch deprives a person
of his life or personal liberty would be invalid unless it
prescribes a procedure for such deprivation which is
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reasonable fair and just. The concept of reasonabl eness, it
was hel d, runs through the entire fabric of the Constitution
and it is not enough for the law nerely to provide sone
senbl ance of a procedure but the procedure for depriving a

(1) [1950] SCR 88.
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person of his |life or personal |I|iberty must be rasonable,
fair and just. It is for the court to determ ne whether in a
particul ar case the procedure is reasonable, fair and just

and if it is not, the court will strike down the |aw as
invalid. If therefore a lawis enacted by the |egislature
whi ch deprives a person of the life-and "life’ according to

the decision of this Court in Francis Coralie Millen' s v.
Admi ni strator, Union Territory of Delhi and Os., (1) would
i nclude not nerely physical existence but also the use of
any faculty or linb asalso the right to live with human
di gnity-or any aspect of his personal Iliberty, it would
of fend agai nst” Article 21 if the procedure prescribed for
such deprivation is arbitrary and unreasonable. The word
"procedure’ inArticle 21 i's wi de enough to cover the entire
process by which deprivation is effected and that would
include not only the  adjectival but also the substantive
part of the law. Take for exanple, a law of preventive
detention which sets out the grounds on which a person may
be preventively detained. If a person ‘is preventively
detained on a ground other than those set out in the |aw,
the preventive detention woul d obviously not be according to
the procedure prescribed by the law, because the procedure
set out in the lawfor preventively detaining a person
prescribes certain specific grounds on which alone a person
can be preventively detained, and if he is detained on any

other ground, it would be violative of Article 21. Every
facet of the law which deprives -a person of his life or
personal liberty would therefore have to stand the test of

reasonabl eness, fairness and justness in order to be outside
the inhibition of Article 21

It will thus be seen that the rule of |law has much
greater vitality under our Constitution that it has in other
countries like the United Kirngdom  which has no

constitutionally enacted Fundanental Rights. The rule of law
has really three basic and fundanental —assunptions one is
that law making nust be essentially in the hands of a
denocratically elected | egislature, subject of course to-any
power in the executive in an energent situation to
promul gat e ordi nances effective for a short duration while
the legislature is not in session as also to enact del egated
| egislation in accordance with the guidelines [aid down by
the legislature; the other is that, even in the hands of a
denocratically elected legislature, there should not be
unfettered |l egislative power, for, as Jefferson said: "Let
no man be trusted with power but tie himdown from nmaking
m schi ef by the

(1) [1981] 2 SCR 516.
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chains of the Constitution"; and lastly there nmust be an
i ndependent judicially to protect the citizen against
excesses of executive and |Ilegislative power. Fortunately,
what ever uncharitable and irresponsible critics mght say
when they find a decision of the court going against the
view held by them we can confidently assert that we have in
our country all these three elenents essential to the rule
of law. It is plain and indisputable that under our
Constitution | aw cannot be arbitrary or irrational and if it
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is, it would be clearly invalid, whether under Article 14 or
Article 19 or Article 21 whichever be applicable.

It is inthe light of these constitutional provisions
that | nust consider whether death penalty provided under
Section 302 of the Indian Penal Code read with section 354
sub-section (3) of the Code of Crimnal Procedure is
constitutionally valid. Now one thing is certain that the
Constitution does not in so nany terns prohibit capita
pani shment. In fact, it recogni ses death sentence as one of
the penalties which nay be inposed by law Article 21
provides inter alia that no one shall be deprived of his
life except according to procedure established by |Iaw and
this clearly postulates that a person may be deprived of his
life in accordance with 'the procedure prescribed by | aw or
in other words, |aw may provide a procedure, which of course
according to the decision of this Court in Maneka Gandhi’s
case (supra) nust be reasonable, fair and just procedure,
for inflicting death penalty on a person depriving himof
his life. Cause(c) of Article 72 also recognises the
possi bility of a sentence of death being i nposed on a person
convi cted of —an offence inasnuch as it provides that the

President shall have the power to suspend, remt or commute
the sentence of any person who is convicted of an offence
and sentenced to death. ~ It is therefore not possible to

contend that the inposition of death sentence for conviction
of an offence is in all cases forbidden by the Constitution
But that does not' nmean that the infliction of death penalty
is blessed by the Constitution or that it has the inprimatur
or seal of approval of the Constitution. The Constitution is
not a transient docunent but-it is meant to endure for a
long tine to come and during its life, situations may arise
where death penalty may be found to serve a social purpose
and its prescription my not be liable to be regarded as
arbitrary or unreasonable and therefore to neet. such
situations, the Constitution had to nake a provision and
this it didin Article 21 and clause (c) of Article 72 so
that, even where death penalty is (prescribed by any
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law and it is otherwi se not unconstitutional, it nust stil
conply with the requirement of Article 21 and it would be
subject to the clemency power of the President under clause
(c) of Article 72. The question would however still remain
whet her the prescription of death penalty by any particul ar
law is violative of any provision of the Constitution and is
therefore rendered unconstitutional. This question has to be
answered in the present case with reference to section 302
of the Indian Penal Code read with section 354 sub-section
(3) of the Code of Crimnal Procedure.

Now in order to answer this question it is necessary
first of all to exanine the legislative trend in our country
so far as the inposition of death penalty is concerned. A
"brief survey of the trend of |egislative endeavours" wll,
as pointed out by Krishna lyer, J. in Rajendra Prasad v.
State of U P.(1) "serve to indicate whether the people’ s
consci ousness has been protected towards narrow ng  or
wi dening the scope for infliction of death penalty." If we
ook at the legislative history of the relevant provisions
of the Indian Penal Code and the Code of Criminal Procedure
we find that in our country there has been a gradual shift
against the inmposition of death penalty. "The |egislative
devel opnent, through several successive anendnents had
shifted the punitive centre of gravity fromlife taking to
life sentence." Sub-section (5) of section 367 of the Code
of Crimnal Procedure 1898 as it stood prior to its
amendment by Act 26 of 1955 provided
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"If the accused is convicted of an offence
puni shable with death, and the court sentences to any
puni shment other than death, the court shall in its
judgrment state the reasons why sentence of death was
not passed."

This provision |laid down that if an accused was convicted of
an of fence punishable with death, the inposition of death
sentence was the rule and the awardi ng of a | esser sentence
was an exception and the court had to state the reasons for
not passing the sentence of death. |In other words, the
di scretion was directed positively towards death penalty.
But, by the Amending Act 26 of 1955 which cane into force
with effect from 1st January 1956, this provision was
deleted with the result that from and after that date, it
was |left to the discretion of the court on the facts of each
case to pass a sen-

(1) [1979] 3 SCC 646.
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tence of death or to award a |lesser sentence. Were the
court found in a given case that, on the facts and
circunst ances of the case, the death sentence was not called
for or there were extenuating circunstances to justify the
passing of the |lesser sentence, the court would award the
| esser sentence and not inpose the death penalty. Neither
death penalty nor life sentence was the rule under the | aw
as it stood after the abolition of sub-section (5) of the
section 367 by the Amendi ng Act 26 of 1955 and the court was
left "equally free to award either sentence". But then
again, there was a further shift against death penalty by
reason of the abolitionist pressure and when the new Code of
Crimnal Procedure 1973 was enacted, section 354 sub-section
(3) provided

"When the conviction is for a sentence punishable

with death or, in the alternative, wth inprisonment

for life or inprisonnent. for-a term of vyears, the

judgrment shall state the reasons for the /'sentence

awarded and, in the case of sentence of death, specia

reasons for such sentence."
The court s now required under thi's provision to state the
reasons for the sentence awarded and in case of sentence of
death, special reasons are required to be stated. It wll
thus be seen that |ife sentence is nowthe rule and it is
only in exceptional cases, for special reasons, that death
sentence can be inposed. The |egislature ~has however not
i ndi cated what are the special reasons for which departure
can be made from the normal rule and death penalty may be
inflicted. The |I|egislature has not given any guidance as to
what are those exceptional cases in which, deviating from
the normal rule, death sentence nay be inposed. This is left
entirely to the ungui ded discretion of the court, a feature,
which, in ny opinion, has |ethal consequences so far as the
constitutionality of death penalty is concerned. But one
thing is clear that through these |egislative changes "the
di sturbed conscience of the State on the question of |ega
threat to |ife by way of death sentence has sought to
express itself legislatively", the stream of tendency being
towards cautions abolition.

It is also interesting to note that a further
legislative attenpt towards restricting and rationalising
death penalty was made in the |late seventies. ABill called
I ndi an Penal Code (Anmendnent) Bill 1972 for anending section
302 was passed by the Rajya Sabha in 1978 and it was pending
in the Lok Sabha at the tine when Rajendra
279
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Prasad’s case was decided and though it ultimately |apsed
with the dissolution of the Lok Sabha, it shows how strongly
were the mnds of the elected representatives of the people
agi tated agai nst "honici dal exercise of discretion" which is
often an "obsession with retributive justice in disguise".
This Bill sought to narrow drastically the judicia
di scretion to inpose death penalty and tried to fornulate
the gui delines which should control the exercise of judicia
exercise in this punitive area. But unfortunately the Bil
though passed by the Rajya Sabha could not see its way
through the Lok Sabha and was not enacted into |aw
O herw se perhaps the charge against the present section of
302 of the Indian Penal Code read with section 354 sub-
section (3) of the Code of Crimnal Procedure that it does
not indicate any policy or principle to guide the exercise
of judicial discretion in awarding death penalty, would have
been considerably -diluted, though even then, | doubt very
much whether that section could have survived the attack
against its constitutionally on the ground that it stil

| eaves the door open for arbitrary exercise of discretion in
i mposi ng deat h penal ty.

Having traced the legislative history of the relevant
provisions in regardto death penalty, | wll nowturn ny
attention to what great and em nent nen have said in regard
to death penalty, for their words serve to bring out in bold
relief the wutter barbarity and futility of the death
penal ty. Jai prakash Narain, the great hunmanist, said, while
speaki ng on abolition of death penalty ;

"To ny mnd, it is ultimtely a question of
respect for life and human approach to those who commt
grievous hurts to others. Death sentenceis no renedy
for such crines. A nore hunane and constructive renedy
is to renove the culprit concerned from the norna
mlieu and treat him as a nmental case. | am sure a
| arge proportion of the murderers could be weaned away
fromtheir path and their mental condition sufficiently
i nproved to becone useful  citizens. In a mnority of
cases, this may not be possible. They nay be kept in
prison houses till they die a natural death. This nmay
cast a heavier econom c burden on soci ety than hanging.
But I have no doubt that a hunane treatment even of a
murderer will enhance man’s dignity and nmake society
nmore human.

(enphasi s added)
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Andrei Sakharov in a message to the Stockhol m Conference on
Abolition of deat h Penal ty or gani sed by Ammesty
International in 1978 expressed hinself firmy against death
penal ty:

"I regard the death penalty as a savage and
imoral institution which undermines the noral and
| egal foundations of a society. A state, in the person
of its functionaries who Ilike all people are inclined
to making superficial conclusions, who Iike all people
are subject to influence, connections, prejudices and
egocentric notivations for their behaviour, takes upon
itself the right to the nmost terrible and irreversible
act-the deprivation of life. Such a State cannot expect
an inprovenent of the noral atmosphere in its country.
| reject the notion that the death penalty has any

essential deterrent effect on potential offenders. | am
convinced that the contrary is true-that savagery
begets only savagery...| am convinced that society as a

whol e and each of its nenbers individually, not just
the person who comes before the courts, bears a
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responsibility for the occurrence of a crime. | believe
that the death penalty has no noral or practica
justification and represents a survival of barbaric
customs of revenge. Blood thirsty and calculated
revenge with no tenmporary insanity on the part of the
j udges, and therefore, shaneful and disgusting."
(enphasi s added)
Tol stoy also protested against death sentence in an article
"l Cannot be Silent":

"Twel ve of those by whose | abour we live, the very
men whom we have depraved and are still depraving by
every means in our power-fromthe poison of vodka to
the terrible falsehood of a creed we inpose on them
with all our mght, but do not ourselves believe in-
twel ve of those nen strangled with cords by those whom
we feed and cl othe and house, and who have depraved and
still continue to deprave them Twelve husbands,
fathers, and sons, from among those wupon whose
ki ndness, industry and sinplicity alone rests the whole
of Russian life, are seized, inprisoned, and shackl ed.
Then their hands are tied
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behi nd their backs |est they should seize the ropes by
which they are to be hung, and they are led to the
gal | ows. "

So also said Victor Hugo in the spirit of the Bishop created

by himin his 'Les M serables’

"We shall. 'l ook upon crime as a disease. Evil will
be treated in charity instead of anger. The change wl|l
be sinmple and subline. The cross shall displace the
scaffold, reason is on —our side, feelingis on our
side, and experience is on our side."

Mahat ma Gandhi also wote to the same effect in his sinple
but inimtable style
"Destruction of i-ndi'viduals can never 'be a
virtuous act. The evil doers-cannot be done to death.
Today there is a novenent afoot for the abolition of
capital punishnent and attenpts are being nmade to
convert prisons into hospitals as if they are persons
suffering froma di sease."
This Gandhian concept was translated into action wth
comendabl e success in the case of Chanbal dacoits who 1aid
down their arns in response to the call of Vinobha Bhave and
Jai prakash Narayan. See "Crine and Non-viol ence" by Vasant
Nar gol kar. There is also the recent instance of surrender of
Mal khan Singh, a notorious dacoit of Madhya Pradesh. Have
these dacoits not been reformed ? Have they  not been
redeened and saved ? What social purpose would have been
served by killing them?

| may also at this stage nmmke a few observations in
regard to the barbarity and cruelty of death penalty, for
the problem of constitutional wvalidity of death 'penalty
cannot be appreciated in its proper perspective wthout an
adequat e understanding of the true nature of death penalty
and what it involves in terns of human anguish —and
suffering. In the first place, death penalty is irrevocabl e;
it cannot be recalled. It extinguishes the flane of life for
ever and is plainly destructive of the right tolife, the
nost precious right of all, a right wthout which enjoynent
of no other rights is possible. It silences for ever a
living being and despatches him to that ’'undiscovered
country from whose bourn no traveller returns’ nor
282
once executed, 'can stored urn or animated bust back to its
mansion call the fleeting breath’. It is by reason of its
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cold and «cruel finality that death penalty is qualitatively
different fromall other forns of punishrment. If a person is
sentenced to inprisonnent, even if it be for life, and
subsequently it is found that he was innocent and was
wongly convicted, he can be set free. O course the
i mprisonnment that he has suffered till then cannot be undone
and the time he has spent in the prison cannot be given back
to him in specie but he can cone back and be restored to
normal life wth his honour vindicated if he is found
i nnocent. But that is not possible where a person has been
wongly convited and sentencted to death and put out of

exi stence in pursuance of the sentence of death. In his
case, even if any nistake is subsequently discovered, it
will be too late; in every way and for every purpose it wll
be too late, for he cannot  be brought back to life. The

execution of the sentence  of death in such a case nakes
m scarriage of justice irrevocable. On whose conscience wll
this death of an innocent man lie ? The State through its
judicial instrunentality would have killed an innocent man

Howis it different froma private murder ? That is why
Lafayatte said : "I shall ask for-the abolition of the
penalty of death until I have the infallibility of hunman
j udgrment denonstrated me."

It is argued on behalf of the retentionists that having
regard to the el aborate procedural safeguards enacted by the
law in cases involving capital punishnent, the possibility
of mistake 1is nore inmaginary than real and these procedura
saf eqguards virtual Iy nake conviction of an innocent person

i mpossible. But | ‘do not think this argument is well
founded. It is not supported by factual data. Hugo Bedau in
his well known book, "The Death Penalty in Anerica" has

i ndi vidual |y docurented seventy four cases since 1893 in
which it has been responsibly charged and in npbst of them
proved beyond doubt, that persons were wongly convicted of
crimnal homicide in Amrerica. Eight out of these seventy
four, though innocent, were executed. Redin, Gardener, Frank
and others have specifically identified many nore additiona
cases. These are cases in which it has been possible to show
fromdi scovery of subsequent facts that the convictions were
erroneous and innocent persons were put to death, but there
may be many nore cases where by reason of the difficulty of
uncovering the facts after conviction, let alone after
execution, it nay not be possible to establish that there
was miscarriage of justice. The jurist divecroix, applying
a calculus of probabilities to the chance of judicial error
concl uded as far back
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as in 1860 that approxi mately one innocent nman was condemmed
out of every 257 cases. The proportion seens |low but only in

relation to nopderate punishnent. |In relation to capita
puni shment, the proportion is infinitivelly high. “Wen Hugo
wote that he preferred to call the guillotine Lesurques

(the nane of an innocent man guillotined in the Carrier de
Lyon case) he did not mean that every man who was
decapitated was a Lesurques, but that one Lesurques was
enough to w pe out the value of capital punishnent for ever.
It is interesting to note that where cases of wongful
execution have conme to public attention, they have been a
maj or force responsible for bringing about abolition of
death penalty. The Evans case in England in which an
i nnocent man was hanged in 1949 played a large role in the
abolition of capital punishnent in that country. Belgium
al so abjured capital punishnent on account of one such
judicial error and so did Wsconsin, Rhode |Island and Mi ne
inthe United States of Anerica.
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Howsoever careful mmy be the procedural safeguards
erected by the law before death penalty can be inmposed, it
is inpossible to elimnate the chance of judicial error. No
possi bl e judicial safeguards can prevent conviction of the
i nnocent. Students of the «crimnal process have identified
several reasons why innocent nen may be convicted of crinme.
In the first place, our nethods of investigation are crude

and archaic. W are, by and large, ignorant of nodern
nmet hods of i nvestigation based on scientific and
technol ogi cal advances. Qur convictions are based | argely on
oral evidence of witnesses. Oten, wtnesses perjure

thenselves as they are notivated by caste, comunal and
factional considerations. Sonme tines they are even got up by
the police to prove what the police believes to be a true
case. Sonetines there is al so mstaken eye W tness
identification and this evidence is alnpbst always difficult
to shake in cross-examnation. Then there is also the
possibility of ~a frame up of innocent nmen by their enem es.
There are al so cases where an over zeal ous prosecutor may
fail to 'disclose evidence of i nnocence known to hi mbut not
known to the defence. The possibility of error in judgnent
cannot therefore be ruled out on any theoretica
considerations. It is indeed a very live possibility and it
is not at all unlikely that so long as death penalty remains
a constitutionally /valid alternative, the court or the State
acting through the instrunentality of the court may have on
its conscience the blood of an innocent nan
284

Then again it is sonmetines argued that, on this
reasoni ng, every crimnal trial ~ nust necessarily raise the
possibility of wongful conviction and if that be so, are we
going to invalidate every formof punishnent ? But this

argunent, | amafraid, is an argunent of despair. There is a
qualitative difference between death penalty and other forms
of punishnment. | have already pointed out that the forner

extinguishes the flane of life altogether and is irrevocable
and beyond recall while the latter <can, at |east to sone
extent be set right, if found mistaken. This /vita
di fference between death penalty and inprisonment was
enphasi zed by Mhatma Gandhi when he said in reply to a
German writer

"I would draw distinction between killing  and
detention and even corporal punishnent. | think
there is a difference not nmerely in quantity but
also in quality. I can recall +the punishnent of
detention. | can make reparation to the man upon
whom | inflict corporal punishment. But once a nan
is killed, the punishnment is beyond recall or

reparation.”

The sane point was nmade by the distinguished crinmnologist
Leon Radzinowicz when he said : "The likelihood of error in
a capital sentence case stands on a different ‘footing
altogether." Judicial error in inmposition of death penalty
woul d indeed be a crinme beyond punishnment. This is the
drastic nature of death penalty, terrifying in its
consequences, which has to be taken into account in
determining in constitutional validity.

It is also necessary to point out that death penalty is
barbaric and i nhuman in its effect, nental and physical upon
the condemmed man and is positively cruel. Its psychol ogi ca
effect on the prisoner in the Death Row is disastrous. One
Psychiatrist has descri bed Death Row as a "grisly
| aboratory" "the wultinmate experiment alstress in which the
condemned prisoner’s personality is incredibly brutalised.”
He points out that "the strain of existence on Death Row is
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very likely to produce....... acute psychotic breaks." Vide
the article of "West on Medicine and Capital Punishment."
Sone innates are driven to ravings or delusions but the
majority sink into a sort of catatonic nunbness under the
over-whelm ng stress.” Vide "The Case against Capita

Puni shment” by the Washington Research Project. Intense
nmental suffering is inevitably associated with confinenent
under sentence of death. Anticipation of approaching
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death can and does produce stark terror. Vide article on
"Mental Suffering under Sentence of Death". 57 Ilowa Law
Revi ew 814. Justice Brennan in his opinionin Furman v.
Georgia(l) gave it as a reason for holding the capita

puni shnment to be unconstitutional that nental painis an
i nseparabl e part of our practice of punishing crimnals by
death, for the prospect -of  pending execution exacts a
frightful toll during the inevitable |ong wait between the
i mposition of sentence and the actual infliction of death.”
Krishna lyer, ~J. al'so pointed out in Rajendra Prasad s case
(supra) that because the condemmed prisoner had "the hangi ng
agony hanging over his head -since 1973 (i.e. for six
years)..."he nust by now be nore a vegetable than a person."
He added that "the excruciation of |ong pendency of the
death sentence w th the  prisoner |anguishing near-solitary
suffering all the time, may nmke the death sentence
unconstitutionally cruel and agonising."  The California
Supreme Court also, in finding the “death penalty per se
unconstitutional remarked with a sense of poignhancy :

"The cruelty of capital ~punishment lies not only
in the execution itself and the pain incident thereto,
but also in the dehunmanising effects of the |engthy
i mprisonnent prior to execution during which the
judicial and adm nistrative procedures essential to due
process of |law are carried out. Penol ogi sts and nedi ca
experts agree that the process of carrying out a
verdict of death is often so degrading and brutali zi ng
to the human spirit as to( constitute psychol ogica
torture.™
In Re Kenmm er(2) the Supreme Court of the United States

accepted that "punishnents are cruel when they involve a
lingering death, something nore than the mere extingui shnent
of life." Now a death would be as lingering if a man spends
several years in a death cell avaiting execution as it would
be if the method of execution takes an unacceptably long
time to kill the victim The pain of nental lingering can be
as intense as the agony of physical lingering. See David
Panni ck on "Judicial Review of the Death Penalty." Justice
MIller also pointed out in Re Mdley(3) that "when a
prisoner sentenced by a court to death is confined to the

(1) 408 Us 238.

(2) 136 US 436.

(3) 134 US 160.
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penitentiary awaiting the execution of the sentence, one of
the nost horrible feelings to which he can be subjected
during that tine is the uncertainty during the whole of
it..... as to the precise time when his execution shall take
pl ace."” We acknow edged that such uncertainty is inevitably
"acconpani ed by an inmmense nental anxiety anmounting to a
great increase of the offender’s punishnent.’

But quite apart from this excruciating nental anguish
and severe psychol ogical strain which the condemmed pri soner
has to wundergo on account of the long wait fromthe date
when the sentence of death is initially passed by the
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sessions court until it is confirnmed by the H gh Court and
then the appeal against the death sentence is disposed of by
the Supreme Court and if the appeal is dism ssed, then unti
the clemency petitionis considered by the Pesident and if
it is turned down, then until the time appointed for actua
execution of the sentence of death arrives, the worst time
for nost of the condemed prisoners would be the |ast few
hours when all certainty is gone and the nonent of death is
known. Dostoyevsky who actually faced a firing squad only to
be reprieved at the last instant, described this experience
in the followi ng words :

"...the chief _and the worst pain is perhaps not
inflicted by wounds, but by your certain know edge that
in an hour, in ten mnutes, in half a mnute, nowthis
nonent your soul will fly out of your body, and that
you will be a -human-being no longer, and that that’s
certain-the main thing is that it is certain .. Take a
soldier and” put -himin front of a cannon in battle and
fireat ~himand he will still hope, but read the sane
sol dier his death sentence for certain, and he will go
mad or burst out crying. Who says that hunan nature is
capabl e of bearing this without madness ? Wy this
cruel, hideous, unnecessary and useless nockery ?
Possi bly there are men who have sentences of death read
out to them and have been given tinme to go through this
torture, and have then been told, You can go now,
you’' ve been reprieved. Such nen-could perhaps tell us.
It was of agony like this and of such  horror that
Christ spoke. No you can’'t treat a man like that."
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We have also accounts of execution of several prisoners in
the United States which show how in- these |ast. nonent
condemmed prisoners often sinply disintegrate. Canns has in
frank and brutal |anguage bared the terrible psychologica
cruelty of capital punishnent

"Execution is not sinply  death. It is just as
different in essence, from ‘the privation of life as a
concentration canp is fromprison..... It adds to death
arule, a public preneditation knomn to the future
victim an organisation, in short, whichis initself a
source of noral sufferings nmore terrible than death.:
For there to be equivalence, the death penalty would
have to punish a crimnal who had warned his victim of
the date at which he would inflict a horrible death on
himand who, fromthat nmonent onward, had confined him
at his nmercy for nonths. Such a nonster is not
encountered in private life."

There can be no stronger words to describel the utter
depravity and i nhumanity of death sentence.

The physical pain and suffering which the execution of
the sentence of death involves is also no I|ess cruel and
i nhuman. In India, the method of execution followed is
hangi ng by the rope. Electrocution or application of letha
gas has not yet taken its place as in sone of the western
countries. It is therefore wth reference to execution by
hanging that | must consider whether the sentence of death
is barbaric and inhuman as entailing physical pain and
agony. It is no doubt true that the Royal Conmi ssion on
Capital Punishment 1949-53 found that hanging is the nost
humane nethod of execution and so also in Ichikawa v.
Japan, (1) the Japanese Suprene Court held that execution by
hangi ng does not corrospond to 'cruel punishnment’ inhibited
by Article 36 of the Japanese Constituion. But whether
amongst all the nethods of execution, hanging is the nost
humane or in the view of the Japanese Supreme Court, hanging
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is not cruel punishnent wthin the nmeaning of Article 36,
one thing is clear that hanging is undoubtedly acconpani ed
by intense physical torture and pain. Warden Duffy of San
Quentin, a high security

(1) Vide : David Pannick on "Judicial Review of Death

Penal ty, page 73,
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prison in the United States of America, describes the
hangi ng process with brutal frankness in lurid details :

"The day before an execution the prisoner goes
through a harrowing experience of being weighed,
neasured for length of drop to assure breaking of the
neck, the size of the neck, body neasurenent et cetera.
When the trap springs he dangles at the end of the
rope. There are tines when the neck has not been broken
and the prisoner strangles to death. H's eyes pop
al nost out of his head, his tongue swells and protrudes
fromhis  mouth, his neck may be broken, and the rope
many tinmes takes |arge portions of skin and flesh from
the side of the face and that the noose is on. He
urinates, he defecates, and droppings fall to the floor
while w tnesses 1ook on, and at alnost all executions
one or nore faint ~or have to be " helped out of the
wi tness room / The prisoner remains dangling fromthe
end of the rope for from 8 to 14 mnutes before the
doctor, who has clinbed up a small |adder and listens
to his heart beat wth a stethoscope, pronounces him
dead. A prison guard stands at the feet of the hanged
person and holds the body steady, because during the
first few mnutes there is wusually considerables
struggling in an effort to breathe."”

If the drop is too short, there will be a slow and agoni sing
death by strangulation. On the other _hand, if the drop is
too long, the head will be torn off. In England centuries of
practice have produced a detailed chart relating a man’'s
wei ght and physical condition to(the proper |ength of drop
but even there m stakes have been nade. In 1927, ‘a surgeon
who witnessed a doubl e execution wote :

"The bodies were cut down after fifteen ninutes
and placed in an antechanber, when | was horrified to
hear one of the supposed corpses give a gasp and find
himmaking respiratory efforts, evidently a prelude to
revival. The two bodies were quickly suspended again
for a quarter of an hour |longer...Dislocation of the
neck is the ideal ainmed at, but, out of all ny post-
nortem findings, that has proved rather an exception
which in the majority of
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i nstances the cause of death was strangulation and

asphyxin."

These passages clearly establish beyond doubt that the
execution of sentence of death by hanging does involve
i ntense physical pain and suffering, though it nmay be
regarded by sone as nore hunane than electrocution  or
application of |ethal gas.

If this be the true nmental and physical effect of death
sentence on the condemmed prisoner and if it causes such
ment al angui sh, psychol ogical strain and physical agony and
suffering, it is difficult to see howit can be regarded as
anyt hing but cruel and inhurman. The only answer whi ch can be
given for justifying this infliction of nental and physica
pain and suffering is that the condemed prisoner having
killed a human being does not nerit any synpathy and rnust
suffer this punishnent because he 'deserves’ it. No nercy
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can be shown to one who did not show any nmercy to others.
But, as | shall presently point out, this justificatory
reason cannot commend itself to any civilised society
because it is based on the theory of retribution or
retaliation and at the bottomof it lies the desire of the
society to avenge itself against the wong doer. That is not
a perm ssi bl e penol ogi cal goal

It is inthe context of this background that the
guestion has to be consi dered whet her death penalty provided
under section 302 of the Indian Penal Code read with section
354 sub-section (3) of the Code of Criminal Procedure is
arbitrary and irrational for if it is, it would be clearly
violative of Articles 14 and 21. | am|leaving aside for the
nonent challenge to death penalty wunder Article 19 and
confining nyself only to the challenge under Article 14 and
21. So far as this challenge is concerned the |earned
counsel appearing on behalf of the petitioner contended that
the inposition ~of death penalty under section 302 of the
I ndi an Penal Code read wth section 354 sub-section (3) of
the Code of Crimnal Procedure was arbitrary and
unreasonable, firstly because it was cruel and inhuman
di sproportionate and excessive, secondly because it was
totally unnecessary and did not serve any social purpose or
advance any constitutional value and lastly because the
di scretion conferred on the court to award death penalty was
not guided by any policy or principle laid down by the
| egi slature but was wholly arbitrary. The Uni on of India as
al so the States supporting it sought to counter this argu-
290
ment of the petitioners by submitting first that death
penal ty is neit her cruel nor i-nhuman, neit her
di sproportionate nor excessive, secondly, that it does serve
a social purpose inasmuch as it fulfils two penologica
goal s nanmely, denunciation by the comunity and deterrence
and lastly, that the judicial discretion in awarding death
penalty is not arbitrary and the -court can always evolve
standards or norms for the purpose of guiding the exercise
of its discretionin this punitive area. These were broadly
the rival contentions urged on behalf of the parties and
shall now proceed to examine them in_ the light ~of the
observations made in the precedi ng paragraphs.

The first question that arises for —consideration on
these contentions is-and that is a vital question which may
wel | determ ne the fate of this chal l enge to t he
constitutional validity of death penalty-on whom does the
burden of proof lie in a case like this ? Does it lie on the
petitioners to show that death penalty is arbitrary and
unr easonabl e on the various grounds urged by them or does it
rest on the State to show that death penalty is not
arbitrary or unreasonable and serves a legitimte socia
purpose. This question was debated before us at great |ength
and various decisions were cited supporting one view or the
other. The wearliest decision relied on was that of Saghir
Ahrmed v. State of Uttar Pradesh(1l) where it was held by this
Court that if the petitioner succeeds in showi ng that the
i mpugned law ex facie abridges or transgresses the rights
conmi ng under any of the sub-clauses of clause (1) of Article
19, the onus shifts on the respondent State to show that the
| egislation comes wthin the pernmissible limts authorised
by any of clauses (2) to (6) as nmay be applicable to the
case, and also to place material before the court in support
of that <contention. If the State fails to discharge this
burden, there is no obligation on the petitioner to prove
negatively that the inmpugned lawis not covered by any of
the perm ssive clauses. This viewas to the onus of proof
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was reiterated by this Court in Khyerbari Tea Conpany v.
State of Assam(2). But contended the respondents, a contrary
trend was noticeable in sone of the subsequent deci sions of
this Court and the respondents relied principally on the
decision in B. Banerjee v. Anita Pan(3) where Krishna lyer,
J. speaking on behalf of hinself and Beg, J. as he then was,

(1) [1955] 1 SCR 707.

(2) [1964] 5 SCR 975.

(3) [1975] 2 S.C R 774.
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recalled the following statenent of the law from the
Judgnent of this Court in Ram Krishna Dalma v. SR
Tendol kar & others: (1)
"there is always a presu nption in favour of the
constitutionality of ~an enactnent and the burden is
upon him who attacks it to show that there has been a
clear transgression of the constitutional principles.”
and
“that it mnust be presuned that the |egislature
understands and correctly appreciates the need of its
own people, that its laws are directed to probl ens nade
mani f est by experience and that its discrimnations are
based on adequate grounds.™
and added that "if nothing is placed on record by the
chal |l engers, the verdict ordinarily goes against them"
Relying inter alia on the decision of this Court in State of
Bonbay v. R M D. Chanmarbaugwal a(2) the | earned Judge again
enphasi zed:
"Some courts have gone to the extent of holding

t hat there i s a presunption in f avour of

constitutionality, a law will not be decl ared

unconstitutional unless the case is so clear as to be
free fromdoubt."

These observations of Krishna Ilyer, J. undoubtedly seem
to support the contention, of the respondents, but it may be
poi nted out that what was said by this Court in the passage
guot ed above fromthe judgrment in Ram Krishna Dalm a' s case
(supra) on which reliance was placed by Krishna lyer, 'J. was
only with reference to the challenge under Article 14 and
the Court was not considering there the challenge under
Articles 19 or 21. This statement of the law contained in
Ram Krishna Dalma s case (supra) could not therefore be
appl i ed strai ghtaway w thout anything nore in a case where a
| aw was chall enged under Articles 19 or- 21.  The fact,
however, remains that Krishna lyer, J. relied on this
statement of the law even though the case before him
i nvol ved a challenge under Article 19(1) (f) ‘and not under
Article 14. Unfortunately, it seens that the attention of
the learned Judge was not invited to the decisions of this
Court in Saghir Ahnmed’s case and Khyerbari Tea “Company’s
case

(1) [1959] SCR 297.

(2) [1957] SCR 874.
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(supra) which were cases directly involving challenge under
Article 19. These decisions were binding on the |[earned
Judge and if his attention had been drawn to them | am sure
that he would not have made the observations that he did
casting on the petitioners the onus of establishing
"excessiveness or perversity in the restrictions inposed by
the statute" in a case alleging violation of Article 19.
These observations are clearly contrary to the law laid down
in Saghir Ahmed and Khyerbari Tea Conpany cases (supra)
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The respondents also relied on the observations of
Fazal Ali, J. in Pathumma v. State of Kerala (1). There the
constitutional validity of the Kerala Agriculturists’ Debt
Rel i ef Act 1970 was chal |l enged on the ground of violation of
both Articles 14 and 19(1) (f). Before entering upon a
di scussion of the argunents bearing on the validity of this
chal | enge, Fazal Ali. J. speaking on behalf of hinself, Beg,
C.J., Krishna Iyer and Jaswant Singh. JJ. observed that the
court will interfere with a statute only "when the statute
is clearly violative of the right conferred on the citizen
under Part |11 of the Constitution"” and proceeded to add
that it is on account of this reason "that courts have
recogni sed that there is  always a presunption in favour of
the constitutionality of a statute and the onus to prove its
invalidity lies on the party which assails the sane." The
| earned Judge then quoted wth approval the follow ng
passage from the Judgnent of S.R Das, CJ. in Mhd. Hanif
v. State of Bihar (2)

"The pronouncenents of this Court further
establi'sh, anbngst other things, that there is always a
presunption in favour of the constitutionality of an
enactment and that the burden is upon him who attacks
it, to showthat there has been a clear violation of
the constitutional principles. The Courts, it is
accepted, nust presune that the |egislature understands
and correctly appreciates the needs of its own people,
that its laws are directed to problens made mani f est by
experience and ‘that its discrimnations are based on
adequat e grounds.”

It is difficult to see how t hese observations can be pressed
into service on behalf of the respondents. The passage from
the judgnent of

(1) [1970] 2 SCR 537.
(2) [1959] S.C.R 629.
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S R Das, CJ. in Mhd. Hanif’'s case (supra) relied upon by
Fazal Ali, J. occurs in the discussion relating to the

chal | enge under Article 14 and obviously it was not intended
to have any application in a case involving challenge under
Article 19 or 21. In fact, while discussing the challenge to
the prevention of cow slaughter statutes —under Article
19(1)(g), SR Das, C.J. proceeded to consider whether the
restrictions inposed by the inpugned statutes on the
Fundamental Rights of the petitioners under-Article 19(1)(9)
were reasonable in the interest of the general public so as
to be saved by clause (6) of Article 19.  Mreover, the
observations made by Fazal Ali, J. were general in nature
and they were not directed towards consideration of the
guestion as to the burden of proof in cases involving
violation of Article 19. Wat the |earned Judge said was
that there is always a presunption in favour ‘of the

constitutionality of a statute and the court wll not
interfere unless the statute is clearly violative of the
Fundanental Rights conferred by Par t 11 of t he

Constitution. This is a perfectly valid statement of the | aw
and no exception can be taken to it. There nust obviously be
a presunption in favour of the «constitutionality of a
statute and initially it would be for the petitioners to
show that it violates a Fundamental Ri ght conferred under
one or the other sub-clauses of clause (1) of Article 19 and
is therefore wunconstitutional, but when that is done, the
guestion arises, on whom does the burden of show ng whet her
the restrictions are pernissible or not, lie? That was not a
guestion dealt wth by Fazal Ali, J. and | cannot therefore
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read the observations of the learned Judge as, in any
manner, casting doubt on the validity of the statenent of
| aw contained in Saghir Ahned and Khyerbari Tea Conpany’s
cases (supra). It is clear on first principle that
subclauses (a) to (g) of clause (1) of Article 19 enact
certain fundamental freedonms and if sub clauses (2) to (6)
were not there, any |aw contravening one or nore of these
fundanental freedoms would have been unconstitutional. But
clauses (2) to (6) of Article 19 save laws restricting these
fundanental freedonms, provided the restrictions inposed by
themfall wthin certain permssible categories. Qoviously
therefore, when a law is challenged on the ground that it
i nposes restrictions on the freedom guaranteed by one or the
other subclause of <clause (1) of Article 19 and the
restrictions are shownto exist by the petitioner, the
burden of establishing that the restrictions fall within any
of the perm ssive clauses (2) to (6) which may be
applicable, must~ rest upon the State. The State woul d have
to produce materiall for satisfying the court that the
restrictions inposed
294
by the inpugned law fall within the appropriate perm ssive
clause from out of clauses (2) to (6) of Article 19. O
course there may - be cases where the nature of the
| egislation and the restrictions inposed by it may be such
that the court may, w thout nore, even i'n the absence of any
positive material | produced by the State, conclude that the
restrictions fall ‘within the permissible category, as for
exanple, where a law is enacted by the legislature for
giving effect to one of the Directive Principles of State
Policy and prima facie, the restrictions inposed by it do
not appear to be arbitrary or excessive. Were such is the
position, the burden would again shift and it would be for
the petitioner to show that the restrictions are arbitrary
or excessive and go beyond what 1is required in public
interest. But, once it is shown by the petitioner that the
i mpugned | aw inposes restrictions which infringe one or the
ot her sub-clause of clause (1) of Article 19, the burden of
showi ng that such restrictions are reasonable and fal
within the permssible category nust be on-the State and
this burden the State nay discharge either by producing
soci 0 econom ¢ data before the court or on consideration of
the provisions in the inpugned law read in the |ight of the
constitutional goals set out in the Directive Principles of
State Policy. The test to be applied for- the purpose of
deterni ni ng whether the restrictions inposed by the - inpugned
| aw are reasonable or not cannot be cast in a rigid formula
of universal application, for, as pointed out by Patanjal
Shastri, J. in State of Madras v. V.J. Row (1) "no abstract
standard or general pattern of reasonabl eness can be laid
down as applicable to all cases". The nature of “the right
alleged to have been infringed, the wunderlying purpose of
the restrictions inposed, the extent and urgency of the evi
sought to be renmedied, the value of human life, the
di sproportion of the inposition, the social philosophy of
the Constitution and the prevailing conditions at the tine
would all enter into the judicial verdict. And we woul d do
well to bear in mnd that in evaluating such elusive factors
and forming his own conception of what is reasonable in al
the circunmstances of a given case, it is inevitable that the
soci al philosophy and the scale of values of the judge
participating in the decision would play a very inportant
part.

Before | proceed to consider the question of burden of
proof in case of challenge under Article 14, it would be
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convenient first to

(1) [1952] SCR 597.
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deal with the question as to where does the burden of proof
lie when the challenge to a |law enacted by the |egislature
is based on violation of Article 21. The position in regard
to onus of proof in a case where the challenge is under
Article 21 is in ny opinion nuch clearer and nuch nore free
fromdoubt or debate than in a case where the conplaint is
of violation of clause (1) of Article 19. \Werever there is
deprivation of life, and by life | nean not only physica
exi stence, but also use of any faculty or linb through which
life is enjoyed and basic human dignity, or of any aspect of
personal liberty, the burden nust rest on the State to
establish by producing adequate nmaterial or otherw se that
the procedure prescri bed for such deprivation is not
arbitrary but is reasonable, fair and just. | have already
di scussed various circunstances bearing upon the true nature
and character ~ of death penalty and these circunstances
clearly indicate that it is reasonable to place on the State
the onus to prove that death penalty is not arbitrary or
unreasonabl e and serves a conpelling State interest. In the
first place, death penalty destroys the npst fundamenta
right of all, namely, the right to life which is the
foundation of all other fundanental rights. The right to
life stands on a higher footing than even personal |iberty,
because personal |iberty too postulates a -sentient hunan
being who <can enjoy it. Wiere therefore a law authorises
deprivation of the right to life the reasonableness,
fairness and justness of the procedure prescribed by it for
such deprivation nust be established by the State. Such a
| aw woul d be 'suspect’ in the eyes off the court just as
certain kinds of classification are regarded as ’'suspect’ in
the United States of Anerica. Throw ngthe burden of proof
of reasonabl eness, fairness and  justness on the State in
such a case is a homage which the Constitution and the
courts nust pay to therigh tolife. It is significant to
point out that even in case of State action depriving a
person of his personal liberty, this Court has always cast
the burden of proving the validity of such-action on the
State, when it has been challenged on behal f of the person
deprived of his personal liberty. It has been consistently
held by this Court that when detention of a person is
challenged in a habeas corpus petition, the burden of
proving the legality of the detention always rests on the
State and it is for the State to justify the legality of the
detention. This Court has shown the nost zealous regard for
personal liberty and treated even letters ‘addressed by
prisoners and detenus as wit petitions and taken -action
upon them and called wupon the State to show how the
detention is justified. If this be the anxiety and concern

shown by
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the court for personal |iberty, how nuch nore should be the
judicial anxiety and concern for the right to I|ife which
i ndi sputably stands on a higher pedestal. Mreover, as

already pointed out above, the international standard or
normset by the United Nations is in favour of abolition of
death penalty and that is the ultimte objective towards
which the world body is noving. The trend of our nationa
legislation is also towards abolition and it is only in
exceptional cases for special reasons that death sentence is
permtted to be given. There can be no doubt that even under
our national |legislation death penalty is |ooked upon with
great disfavour. The drastic nature of death penalty
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involving as it does the possibility of error resulting in
judicial murder of an innocent nman as also its brutality in
inflicting excruciating nmental anguish severe psychol ogi ca
strain and agonising physical pain and suffering on the
condemned prisoner are strong circunstances which nust
conpel the State to justify inmposition of death penalty. The
burden nust |ie upon the State show that death penalty is
not arbitrary and wunreasonable and serves a legitimte
soci al purpose, despite the possibility of judicial error in
convi cting and sentencing an innocent nan and the brutality
and pain, nmental as well as physical, which death sentence
invariably inflicts wupon the condemmed prisoner. The State
nust place the necessary nmaterial on record for the purpose
of discharging this burden which lies wupon it and if it
fails to show by presenting adequate evidence before the
court or otherw se that death penalty is not arbitrary and
unr easonabl e and does serve a legitimte social purpose, the
i mposition of death penalty under section 302 of the Indian
Penal Code read w th section 354 sub-section (3) of the Code
of Crimnal~ Procedure would  have ‘to be struck down as
viol ative of the protection of Article 21

So far as the question-of burden of proof in a case
i nvol ving chall enge under Article 14 is concerned, | rnust
concede that the decisions in Ram Krishan Dalma' s case
(supra) and Mohd. 'Hannif Qureshi’s case (supra) and severa
ot her subsequent decisions of the Court have clearly laid

down that there is a presunpti on i-n favour of
constitutionality of = a statute and the burden of show ng
that it is arbitrary or discrimnary lies wupon the
petitioner, because it nust be presuned "t hat the

| egi sl ature understands and correctly appreci ates the needs
of its own people, that its |laws are directed to problens
made nani fest by experience and that its discrimnations are
based on adequate grounds." Sarkaria, J. has pointed out in
the mgjority judgrment that ‘underlying this presunption of
consti tu-
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tionality "is the rationale of judicial restraint, a
recognition of the limts of judicial review, a respect for
the boundaries of legislative and judicial functions and the
judicial responsibility to guard the tresspass from one side
or the other." The | earned Judge with a belief firmy rooted
in the tenets of nechanical jurisprudence, has taken the
view that "the primary function of the Courts is to
interpret and apply the laws according to the will of those
who made themand not to transgress into the legislative
domai n of policy making." Now there can be no doubt that in
adj udi cating upon the constitutional validity of a statute,
the Judge should show deference to the |egislative judgnment
and should not be anxious to strike it down as invalid. He
does owe to the Ilegislature a nmargin of tolerance and he
must constantly bear in nind that he is not the |egislator
nor is the court a representative body. But | do not agree
with Sarkaria, J. when he seens to suggest that the judicia
role is, as it was for Francis Bacon, 'jus dicere and not
jus dare; to interpret |aw and not to make |law or give |aw.’
The function of the Court undoubtedly is to interpret the
law but the interpretative process is highly creative
function and in this process, the Judge, as pointed out by
Justice Hol nes, does and nust |egislate. Lord Reid ridiculed
as 'a fairytale’ the theory that in some Aladdin’s cave is
hi dden the Kkey to correct judicial interpretation of the
| aw s denmands and even Lord Dipl ock acknow edged that "The
court may describe what it is doing in tax appeals as
interpretation. So did the priestess of the Del phic Oacle.
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But whoever has final authority to explain what Parlianent
neant by the words that it wused, mmkes law as if the
explanation it has given were contained in a new Act of

Parliament. It wll need a new Act of Parliament to reverse
it." Unfortunately we are so nuch obsessed with the
simplicities of judicial formalism which presents the

judicial role as jus dicere, that, as pointed out by David
Pannick in his "Judicial Review of the Death Penalty", "we
have, to a substatial extent, ignored the Judge in
admi ni stering the judicial process. So heavy a preoccupation
we have mmde with the law, its discovery and its agents who
play no creative role, that we have paid little, if any,
regard to the appointnment, training, qualities, denmeanour
and performance of the individuals selected to act as the
nmouth of the legal oracle." It is now acknow edged by
leading jurists all over the world that judges are not
descusitized and passionless <dinstrunments which weigh on
inanimate and inpartial scales of legal judgment, the
evi dence and the argunents presented on each side of the
case. They are not politica
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and nmoral enuchs able and willing to avoid inpregnating the
law with their own ideas and judgnent. The judicial exercise
in constitutional adjudication is bound to be influenced,
consci ously or subconsciouly, by the social philosophy and
scale of values of /those who sit in judgnment. However, |
agree with Sarkaria, J. that ordinarily the judicia
function must be characterised by deference to |legislative
j udgrment because the legislature represents the voice of the
people and it mght be dangerous for the court to trespass
into the sphere demarcated by the Constitution for the
| egi slature unless the legislative judgnent suffers froma
constitutional infirmty. It is a trite saying that the
Court has "neither force nor wll but merely judgnent" and
in the exercise of this judgnent, it would be a wise rule to
adopt to presune the constitutionality of a statute unless
it is shown to be invalid. But even here it is necessary to
point out that this ruleis not-.a rigid inexorable rule
applicable at all times and in all situations.” There may
concei vably be cases where having regard to the nature and
character of the legislation, the inmportance of the right
affected and the gravity the injury caused by it and the
noral and social issues involved in the deternination, the
court may refuse to proceed on the basis of presunption of
constitutionality and demand fromthe State justification of
the legislation with a viewto establishing that it is not
arbitrary or discrimnatory. There are tines when comm t nent
to the values of the Constitution and perfornmance of the
constitutional role as guardian of fundamental rights
denmands di smi ssal of the wusual judicial deference to
| egislative judgment. The death penalty, of which the
constitutionality is assailed in the present wit petitions,

is a fundamental issue to which ordinary standards of
judicial review are inappropriate. The question here is one
of the nost fundanent al which has arisen wunder the

Constitution, nanely, whether the State is entitled to take
the life of a citizen under cover of judicial authority. It
is a question so vital to the identity and culture of the
society and so appropriate for judicial statenent of the
standards of a civilised conmuni ty-often because of

| egi sl ative apathy-that "passivity and activism becone
pl atitudes through which judicial articulation of nmoral and
social wvalues provides a light to guide an wuncertain

comunity." The sane reasons which have weighed with ne in
hol ding that the burden rmust lie on the State to prove that
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the death penalty provided under section 302 of the Indian
Penal Code read with section 354 sub-section (3) of the Code
of Criminal Procedure is not arbitrary and unreasonabl e and
serves a legitimte penol ogi cal purpose where
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the challenge is under Article 21 nust apply equally to cast
the burden of the proof upon the State where the chall enge
is under Article 14.

Now it is an essential elenent of the rule of |aw that
the sentence inmposed must be proportionate to the offence.
If a law provides for inmposition of a sentence which is
di sproportionate to the offence, it would be arbitrary and
irrational, for it would not pass the test of reason and
woul d be contrary to the rule of |aw and void under Articles
14, 19 and 21. The principle of proportionality is inplicit
in these three Articles of the Constitution. If, for
exanpl e, death penalty was prescribed for the sinple offence
of theft-as indeed it was at one tine in the seventeenth
century England-it ~would be clearly excessive and wholly
di sproportionate to the offence and hence arbitrary and
irrational by any standards of human decency and it woul d be
i mpossible to sustain it against the challenge of these
three Articles of the Constitution. It nust therefore be
taken to be clear -beyond doubt that the proportionality
principle constitutes ~an inportant constitutional criterion
for adjudging the validity of a sentence inposed by |aw.

The Courts in the United States -have al so recognised
the validity of the' proportionality principle. In Gegg v.
CGoergia (1) Stewart, J. speaking for the plurality of the
Ameri can Suprenme Court said that "to satisfy constitutiona
requi renents, the punishnment rmust not be excessive...the
puni shnment must not be out of proportion to the severity of
the crime. This constitutional criterion was also applied in
Coker v. Ceorgia (2) to invalidate the death penalty for
rape of an adult woman. Wile,~ J. with whom Stewarts and
Bl acknmun, JJ. agreed, said, wth regard to the offence of
rape commtted against an adult wonman : "a sentence of death
is grossly disproportionate and excessi ve puni shnent for the
crime of rape and is therefore forbidden by the /Eighth
Anmendnent as cruel and wunusual punishment”. Likewise in
Lockette v. Chio (3) where the defendant sat outside the
scene of robbery waiting to drive her acconplices away and
contrary to plan, the robbers nurdered three victinsin the
course of their robbery and she was convicted and sentenced
to death by resort to the doctrine of vicarious liability,
300
the Supreme Court of the United States applying the sane
principle of proportionality held the death sentence
unconstitutional. Marshall, J. pointed out that because the
appel l ant was convi cted under a theory of wvicarious
liability, the death penalty inposed on her "violates the
principle of proportionality enbodied in the Ei ght h
Amendnent’ s prohibition" and Wiite J. al so subscribed to the
same reasoning when he said, "the infliction of death upon
those who had no intent to bring about the death of the
victimis ..... grossly out of proportion to the severity of
the crime". O course, the Suprene Court of the United
States relied wupon the Ei ghth Amendnent which prohibits
cruel and wunusual treatnment or punishnment and we have no
such express prohibition in our Constitution, but this Court
has held in Francis Millen's case (supra) that protection
agai nst torture or cruel and inhunan treatnent or puni shnent
isinplicit in the guarantee of Article 21 and therefore
even on the basic of the reasoning in these three Anerican
decisions, the principle of proportionallty would have
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rel evance under our Constitution. But, quite apart from
this, it is clear and we need not reiterate what we have
already said earlier, that the principle of proportionality
flows directly as a necessary element fromArticles 14, 19
and 21 of the Constitution. W find that in Canada too, in
the case of Rex v. MIler and Cockriell (1) the principle of
proportionality has been recognised by Laskin C J. speaking
on behal f of Canadian Suprenme Court as "one of the
constitutional criteria of 'cruel and unusual treatment or
puni shent’ prohited under the Canadian Bill of R ghts.
Laskin C.J. pointed out in that case "It would be patent to
me, for example, that death as a mandatory penalty today for
theft would be offensive to s. 2(b). That is because there
are social and noral considerations that enter into the
scope and application of section 2(b). Harshness of
puni shment and its severity in consequences are relative to
the of fence involved but, that being said, there may stil
be a question (to which history too may be called in aid of
its resolution) whether the punishnent prescribed is so
excessive as to outrage standards of decency. That is not a
precise formula for s. 2(b) but [ doubt whether a nore
preci se one-can be found." Sinmilarly, as pointed out by M.
Davi d Pannick in his~ book on "Judicial Review of the Death
Penal ty" international charters of rights express or inply
the principle of proportionality. Article 7 of the
I nternational Covenant on Civil and Political R ghts forbids
torture and crue
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i nhuman or degrading treatment ~or punishment. and so does
Article A 3 of the European Convention on Human Rights. It
has been suggested by Francis Jacobs, a commentator on the
Eur opean Convention that "anong the factors to be consi dered
in deciding whet her the death penalty, in particular
circunmstances, was contrary to Article 3, would be whet her
it was disproportionate to the offence.

It is necessary to point out at this stage that death
penalty cannot be said to be proportionate to the offence
nerely because it may be or is believed to be an‘effective
deterrent agai nst the commi ssion of the offence. 1n Coker v.
Georgia (supra) the Supreme Court of the United States held
that capital punishment is disproportionate to rape "even
though it nmay neasurably serve the legitimate ends of
puni shnment and therefore is not invalid for its failure to
do so." The absence of any rational purpose to the
puni shment inflicted is a separate ground for attacking its
constitutionality. The existence of a rational |egislative
purpose for inmposing the sentence of death.is a necessary
condition of its constitutionality but nota sufficient one.
The death penalty for theft would, for exanple, deter nost
potential thieves and nay have a unique deterrent effect in
preventing the conmission of the offence; still it -would be
whol | y di sproportionate and excessive, for the social effect
of the penalty is not decisive of the proportionality to the
of fence. The European Court of Human Rights al so observed in
Tyrer v. United Kingdom (1) that "a puni shment does not lose
its degrading character just because it is believed to be,
or actually 1is, an effective deterrent or aid to crine
control. Above all, as the court nust enphasize, it is never
perm ssible to have recourse to punishments which are
contrary to Article 3, whatever their deterrent effect may
be." The utilitarian value of the punishnent has nothing to
do with its proportionality to the offence. It would
therefore be no answer in the present case for the
respondents to say that death penalty has a uni que deterrent
effect in preventing the crine of murder and therefore it is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 111 of 159

proportionate to the offence. The proportionality between
the of fence and death penalty has to be judged by reference
to objective factors such as international standards or
norms or the climte of international opinion, nodern
penol ogi cal theories and evol ving standards of human

decency. | have already pointed out and | need not repeat
that the international standard or norm which
302

is being evolved by the United Nations is against death
penalty and so is the climte of opinion in nost of the
civilized countries of the world. | will presently show that
penol ogi cal goals also do not justify the inposition of
death penalty for the offence of mnurder. The prevailing
standards of human decency are al so inconpatible with death
penalty. The standards-of human decency with reference to
which the proportionality of . the punishnent to the offence
is required to be judged vary from society to society
depending on the cultural and spiritual tradition of the
society, its history and philosophy and its sense of noral
and ethical values. To take an exanple, if a sentence of
cutting off the arm for the offence of theft or a sentence
of stoning to death for the offence of adultery were
prescri bed by law, ~ there can be no doubt that such
puni shment would be condemmed as barbaric and cruel in our
country, even though it may be regarded as proportionate to
the of fence and hence reasonable and just in sonme other
countries. So also the standards of human decency vary from
time to tine even within the ~same society. In an
evol utionary society, « the standards of human ‘decency are
progressively evolving . to -higher levels  and what was
regar ded as legitimate and reasonabl e puni shnent
proportionate to the offence at one tinme may now according
to the envolving standards of human decency, be regarded as
barbari c and inhuman puni shnent wholly di sproportionate to
the offence. There was a tine when in the United Kingdom a
sentence of death for the offenceof theft or shop lifting
was regarded as proportionate to the offence and therefore
quite legitimate and reasonable according to the standards
of human decency then prevailing, but today such puni'shnent
woul d be regarded as totally disproportionateto the offence
and hence arbitrary and unr easonabl e. The guesti on,
therefore, is whether having regard to the internationa
standard or normset by the United Nations in favour of
abolition of death penalty, the climte of opinion against
death penalty in many civilized countries of the world and
the prevailing standards of hunan decency, —a sentence of
death for the offence of nurder can be regarded as
satisfying the test of proportionality and hence reasonable
and just. | may mmke it clear that the question to which |
am addressing nysel f is only in regard to t he
proportionality of death sentence to the offence of nurder
and nothing that | say here may be taken as an expression of
opi nion on the question whether a sentence of death can be
said to be proportionate to the offence of treason or any
ot her offence involving the security of the State.
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Now in order to determine what are the prevailing
standards of human decency, one cannot ignore the cultura
ethos and spiritual tradition of the country. To quote the
words of Krishna Iyer, J. in Raiendra Prasad’s case "The
val ues of a nation and ethos of a generation nould concepts
of crime and punishnent. So viewed, the |ode-star of pena
policy today, shining through the finer culture of forner
centuries, strengthens the plea against death penalty...The
I ndian cul tural current also counts and so does our
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spiritual chemstry, based on divinity in everyone,
catal ysed by the Buddha Gandhi conpassion. Many humane
novenents and sublime souls have cultured the higher
consci ousness of mankind." In this land of Buddha and
Gandhi, where fromtinmes inmenorial, since over 5000 years
ago, every human being is regarded as enbodi ment of Brahman
and where it is a firm conviction based not only on faith
but also on experience that "every saint has a past and
every sinner a future", the standards of human decency set
by our ancient culture and nourished by our constitutiona
values and spiritual norms frown upon inposition of death
penalty for the offence of murder. It is indisputable that
the Constitution of a nation reflects its culture and ethos
and gives expressionto its sense of noral and ethica
values. It affords the surest indication of the standards of
human decency cherished by the people and sets out the
soci o-cul tural objectives and goal s towards which the nation
aspires'to nove:. There can be no better index of the ideals
and aspirations of a nation than its Constitution. Wen we
turn to ‘our Constitution, we find that it is a humane
docunent which respects the dignity of the individual and
The worth of the human person and directs every organ of
the State to strive for the fullest devel opment of the per -
sonality of every individual. Undoubtedly, as already
poi nted out above, our Constitution does contenplate death
penalty, and at the time when the Constitution cane to be
enacted, death penalty for the offence of nmurder was on the
statute book, but the entire thrust of the Constitution is
in the direction of -developnent of the full ‘potential of
every citizen and the right tolife alonggw th basic human
dignity is highly prized and cherished and torture and crue
or in-human treatnent or punishnment which woul'd be degrading
and destructive of human dignity are constitutionally
forbi dden. Myreover, apart fromthe humani stic quintessence
of the Constitution, the thoughts, deeds and words of the
great men of this country provide the clearest indication of
the prevailing standards of hunman
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decency. They represent the conscience of the nation and are
the nost authentic spokesnen of its culture and ethos.
Mahat ma Gandhi, the Father of the Nation wote long ago in
the Harijan. "God al one can take |ife because He al one gives
it. He also said and this | nay be permtted to enphasize
even at the cost of repetition: "Destruction of individuals
can never be a virtuous act. The evil doers cannot be done
to death . . Therefore all crimes including nmurder will have
to be treated as a disease.”" | have al so quoted above what
Jai Prakash Narain said in his nmessage to the Delh
Conf erence agai nst Death Penalty. The sanme . humanistic
approach we find in the utterances of Vinoba Bhave, His
approach to the problem of dacoits in Chanbal Valley and the
manner in which he brought about their surrender through
soul force bear eloquent testinobny to the futility of death
penalty and shows how even dacoits who have committed
countl ess nurders can be reclainmed by the society. But, the
nore inportant point is that this action of Vinoba Bhave was
appl auded by the whole nation and Dr. Rajendra Prasad who
was then the President of India, sent the follow ng tel egram
to Binoba Bhave when he cane to know that about 20 dacoits
fromthe Chanbal region had responded to the Saint’s appea
to surrender
"The whole nation |looks wth hope and adnmiration

upon the nmanner in which you have been able to rouse

the better instincts and noral sense, and thereby

inspire faith in dacoits which has led to their
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vol untary surrender. Your efforts, to nobst of us, cone
as a refreshing proof of the efficacy of the noral
approach for reformng the msguided and draw ng the
best out of them | can only pray for the conplete
success of your nmission and offer you my regards and
best wi shes.”
These words coming from the President of India who is the
Head of the nation reflect not only his own admiration for
the manner in which Vinoba Bhave redeened the dacoits but
also the admration of the entire nation and that shows that
what Vi noba Bhave did, had the approval of the people of the
country and the standards of human decency prevailing
amongst the peopl e conmended an appr oach favouring
reformation and rehabilitation of the dacoits rather than
their conviction for the various offences of nmurder com
mtted by them and the inposition of death penalty on them

More over, it is ~difficult to see bow death penalty can be
regarded as pro-
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portionate to the offence of nurder when legislatively it
has been A ordained that |life sentence shall be the rule and
it is only in exceptional cases for special reasons that
death penalty nmay be inposed. It is obvious from the
provision enacted in section 354(3) of the - Code of
Crimnal Procedure/ that death sentence is legislatively
regarded as disproportionate and excessive in nost cases of
nmurder and it is only in exceptional cases what Sarkaria, J.
speaking on -. - ‘behalf of the majority, describes as "the
rarest of rare" cases, that it can at all be contended that
death sentence is proportionate to the offence of mnurder
But, then the legislature does not indicate as to what are
those exceptional cases in which death sentence nmay be
regarded as proportionate to the offence  and, therefore,
reasonable and just. Merely because a murder is heinous or
horrifying, it cannot be 'said that death penalty is
proportionate to the offence when it is not so for a sinple
murder. How does it becone proportionate to the offence
nerely because it is a ’'nmurder nost foul’. | fail to
appreciate how it should nmake any difference to the penalty
whet her the nurder is a sinple nurder or a brutal one. A
murder is a nurder all the same whether it is carried out
qui ckly and inoffensively or in a gory and gruesome manner
If death penalty is not proportionate to the offencein the
former case, it is difficult to see howit can be so inthe
latter. | may usefully quote in this connection the words of
Krishna lyer, J. in Rajendra Prasad’ s case where the |earned
Judge sai d;

"Speaking illustratively, is shocking crime,
wi t hout nore, good to justify the |ethal verdict ? Mst
nmurders are horrifying, and an adjective adds but
sentinment, not argunent. The personal story of -an actor
in a shocking nurder, if considered, may bring tears
and soften the sentence. He P . might have been a
tortured child, an ill-treated orphan, a jobless
starveling, a badgered brother, a wounded son, a tragic
person hardened by societal cruelty or vengefu
justice, - even a Hem et or Parasurarna. He mi ght have
been an - - angelic boy but thrown into mafia conpany
or inducted into dopes and drugs by parental neglect or
noral ly-ment-ally retarded or disordered. Inmagine a
harijan village hacked out of existence by the
genocidal fury of a kulak ' group and one survivor,
days later, cutting to pieces the villain of the
earlier outrage. Is the court in error in reckoning the
prior provocative barbarity as a sentencing factor ?
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Anot her facet. May be, the convict’s poverty had
di sabl ed his presentation of the social milieu or other
circunstances of extenuation in defence.. VWen life is
at stake, can such frolics of fortune play wth
judicial , verdicts ?

"The nature of the crine-too terrible to
contenplate has often been regarded a traditional peg on
which to hang a death penalty. Even Edi ga Ananma (supra) has
hardened here. But 'murder nmost foul” is not the test,
speaking J- scientifically. The doer may be a patriot, a
revol uti onary, a weak victimof an overpowering passion who,
given better a environnment, nmay be a good citizen, a good
adm nistrator, a good husband, a great saint. Wuat was
Valm ki once ? And that sublime spiritual star, Shri
Aurobindo tried once - for nurder but by history's fortune
acquitted. "
| agree” with these observations of the |earned Judge which
clearly show that ~death penalty cannot be regarded as
proportionate to the offence of nurder, nerely because the
nmurder is- _brutal, heinous or ~shocking. The nature and
magni t ude of the offence or the notive and purposes
underlying it or the  nmanner and extent of its conm ssion
cannot have any relevance to the proportionality of death
penalty to the offence. 1t may be argued that though these
factors may not of thenselves be relevant,. they may go to
show that the nurderer is such a  social nonster, a
psychopath, that ‘he cannot be reformed and he should
therefore be regarded as human refuse, dangerous to society,
and deserving to be hanged and in such a case death penalty
may legitimately be regarded as proportionate to the

offence. But | do not think this is a valid argunent. It is
for reasons which | shall presently state, wholly untenable
and it has dangerous inmplications. |-do not think it is
possible to hol d that deat h penal ty is, in any

circunstances, proportionate to the offence of | nurder
Mor eover, when death penalty does not serve any legitimte
soci al purpose, and this is a proportion which’ | / shal
proceed to establish in the  succeedi ng par agr aphs,
infliction of nental and physical pain and suffering on the
condemned prisoner by sentencing himto death penalty cannot
but be regarded as cruel and i nhuman and therefore arbitrary
and unreasonabl e.

I will now exam ne whether death penalty for the
of fence of nurder serves any legitinate ~social purpose.
There are three justi-
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fications traditionally advanced in support of punishnment in
general, nanely, (1) reformation; (2) denunciation by the
conmunity or retribution and (3) deterrence. These are the
three ends of punishnent, its three penological goals, with
reference to which any puni shment prescribed by | aw nust be
justified. If it cannot be justified with reference to one
or the other of these three penol ogical purposes, it would
have to be condemmed as arbitrary and irrational, for in a
civilised society governed by the rule of law, no puni shnent
can be inflicted on an individual wunless it serves sone
soci al purpose. It is a condition of legality of a
puni shment that it should serve a rational |egislative
purpose or in other words, it should have a measurable
social effect. Let wus therefore examne whether death
penalty for the offence of nurder serves any legitinate and
of puni shnent.

It woul d be convenient first to exani ne the exanine the
constutionality of death penalty wth reference to the
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reform tory end of punishment. The civilised goal of
crimnal justice is the reformation of the crimnal and
death penalty neans abandonnent of this goal for those who
suffer it. Qovi ously death penalty cannot serve the
reformatory goal because it extinguishes life and puts an
end to any possibility of reformation. In fact, it defeats
the reformatory end of punishnment. But the answer given by
the protagonists of death penalty to this argunent is that
though there may be a few nurderers whomit nay be possible
to reform and rehabilitate, what about those killers who
cannot be reformed and rehabilitated ? Why should the death
penalty be not awarded to them ? But even in their cases, |
am afraid, the argument cannot be sustained. There is no way
of accurately predicting or knowing with any degree of noral
certainty that a nmurderer wll not be refornmed or is
i ncapabl e of reformation. Al'l. we know is that there have
been many many successes even with the nost vicious of
cases. Was Jean Val jean of Les Mserbles not reforned by the
ki ndness and nagnaninmty of the Bishop ? Was Valmki a
sinner not ~reformed and did he not becone the author of one
of the world s greatest epics ? Wre the dacoits of Chanba

not transforned by the saintliness of Vinoba Bhave and Ja

Prakash Narain ? W have also the exanples of Nathan
Leopol d, Paul Crunp and - Edger Smith who were guilty of the
nost terrible and gruesome nurders but who, having escaped
the gall ows, becane decent and productive human beings.
These and nany ot her exanples clearly
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show that it is not possible to know before hand with any
degree of cartainty that a rmurderer is beyond reformtion

Then would it be right to extinguish the life of a human
being nerely on the basis of speculation andit can only be
specul ation and not any definitive inference-that he cannot
be reforned. There is divinity in every man and to nmy m nd
no one is beyond redenption. |t was Ramakri shna Paramnhansa,
one of the greatest saints of the last century, who said,
"Each soul is potentially divine". There is Brahman /in every
living being, serve khalu idan branmh, as the Upanishad says
and to the sanme effect we find a remarkabl e utterance /in the
Brahmasukta of At harvaveda where a sage exclains: "Indeed
these killers are Brahman; these servants (or slaves) are
Brahmaa; these cheats and rogues are also nmanifestation of
one and the sane Brahnman itself." Therefore once the dross
of Tamams is renoved and satva is brought forth by methods of
rehabilitati on such as conmunity service, yoga, neditation
and sat sang or holy influence, a change definitely takes
pl ace and the man is reforned. This . is not just a fancy or
i deal i sed vi ew taken by Indian phil osophical thought, but it
also finds Support from the report of the Royal Comm ssion
on Capital Punishment set up in the United Kingdomwhere it
has been said: "Not that nurderers in general are‘incapable
of reformation, the evidence plainly shows the contrary.
I ndeed, as we shall see later" (in paragraphs 651-652) "the
experi ence of countries w thout capital punishnent indicates
that the prospects of reformation are at |east as favourable
with nurderers as with those who have conmitted other Kkinds
of serious crines." The hope of reformng even the worst
killer is based on exeperience as well as faith and to
legitimate the death penalty even in the so called
exceptional cases where a killer is said to be beyond
reformati on, would be to destroy this hope by sacrificing it
at the altar of superstition and irrationality. | would not
therefore, speaking for nyself, be inclined to recognise any
exception, though Justice Krishna Ilyer has done so in
Raj endra Prasad’s case, that death panalty my be legally
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perm ssible where it is found that a killer is such a
nonster or beast that he can never be-reformed. Mreover, it
may be noted, as pointed out by Al bert Canus, that in
resorting to this philosophy of elimnation of socia
nonsters, we woul d be approachi ng sone of the worst ideas of
totalitarianismor the selective racismwhich the Hitler
regi me propounded. Sir Ernest Gowers, Chairnman of the Roya
Conmi ssion on Capital Puni shnent al so enphasized the

di st urbi ng i mpli cations of this ar gument favouring
elimnation of
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a killer who is a social nonster and uttered the follow ng
warning A "If it is right to elimnate usel ess and dangerous
nmenbers of the comunity why should the accident of having
conmtted a capital ~offence determ ne who should be
sel ected. These ar. Only a tiny proportion and not
necessarily the nost dangerous.... It can lead to Nazism"
This theory that a killer who is believed to be a socia
nonster or beast should be elimnated in defence of the
soci ety cannot therefore be accepted and it cannot provide
ajustification for inposition of death penalty even in this
narrow cl ass of cases.

I will nowturn  to exam ne the constiutional validity
of death penalty with reference to the second goal of
puni shnent, nanely, denunci ati on by the comunity or

retribution. The argunment which is sonetinmes advanced in
support of the death penalty is that every punishnment is to
sone exetent intended to express the revulsion felt by the
soci ety against the wong doer and the punishment rnust,
therefore, be comensurate with- the crinme and since nurder
is one of the gravest crines against society, death penalty
is the only punishnment which fits such crime and hence it
nmust he held to be reasonable. This argunent is founded on
the denunciatory theory of punishnent which apparently
claimng to justify punishment, as the expression of the
noral indignation of the society against the wong doer,
represents in truth and reality an attenpt to legitinise the
feeling of revenge entertained by the society against him
The denunciatory theory was put forward as an-argument in
favour of death penalty by Lord Denning before the Roya
Conmi ssion on Capital Punishnent:

"The puni shment inflicted for grave crinmes should
adequately reflect the revulsion felt by the great
majority of citizens for them It is a mstake to
consider the objects of punishment as bei ng deterrent
or reformative or preventive and nothing else. The
ultimate justification of any punishnent is not that it
is a deterrent but that it is the enphatic denunciation
by the community of a crinme, and from this point of
view there are sone nurders which in the present state
of opinion demand the nost enphatic denunciation of
all, nanely, the death penalty.. The truth is that sone
crimes are so outrageous that it, irrespective of
whether it is a deterrent or not."
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The Royal Commi ssion on Capital Punishnent seened to agree
with Lord Denning' s view about this justification for the
death penalty and observed.".. the law cannot ignore the
public denmand for retribution whi ch hei nous crimes
undoubt edly provoke; it would be generally agreed that,
though reformof the crimnal |aw ought sonetinmes, to give a
lead to public opinion, it is dangerous to nove too far in
advance of it." Though garbed in highly euphenistic | anguage
by labelling the sentiment wunderlying this observation as
reprobation and not revenge, its inplication can hardly be
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di sgui sed that the death penalty is considered necessary not
because the preservation of the society demands it, but
because the society wishes to avenge itself for the wong
done to it. Despite its high noral tone and phrase, the
denunci atory theory is nothing but an echo of what Stephen
said in rather strong |anguage: "The crimnal |aw stands to
the passion of revenge in nuch the sane relation as marri age
to the sexual appetite." The denunciatory theory is a
remant of a primtive society which has no respect for the
dignity of man and the worth of the human person and seeks
to assuage its injured conscience by taking revenge on the
wong doer. Revenge is an elementary passion of a brute and
betrays lack of culture and refinenent. The manner in which
a society treats crinme and crimnals affords the surest
i ndex of its cultural ~growh and devel opnent. Long ago in
the year 1910 Sir Wnston Churchill gave expression to this
social truth when he said in his inimtable |anguage:
"The mobod and tenper  of the public with regad to
the treatnent ~of crine and the crimnals is one of the
nost. unfailing tests of civilization of any country. A
cal m-di spassi onate recognition of the right of accused,
and even of the convicted, crimnal against the State,
a constant heart searching by all charged with the duty
of punishnment tireless efforts towards the discovery of

curative and /, regenerative processes, unfailing faith
that there is a treasure if you can only find it in the
heart of every nman-these are the synbols, which, in

treatnent of 'crine and the crinminals, mark and nmeasure

the stored-up 'strength of ~a nation and are sign and

proof of the living virtue in it.-
A society which is truly cultured-a society which'is reared
on a spiritual foundation like the Indian society-can never
har bour a
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feeling of revenge against a wong doer. On the contrary,
it would Atry toreclaim the wong doer and find the
treasure that is in his heart. The wong doer is as nuch as
part of the society as anyone el se and by exterm nating him
woul d the society not injure itself ?2 If alinb of the human
body becomes diseased, should we not try to cure it instead
of anputating it ? Wuld the human body not be partially
di sabl ed: would it not be rendered inperfect by the
anputation ? Wuld the anputation not |eave a scar-on the
human body ? Wuld the human body not cease to be what it
was intended by its maker? But if the diseased linb can be
cured, would it not be so rmuch better that the human body
remains intact in all its perfection. Simlarly the society
al so woul d benefit if one of its nenbers who has gone astray
and done some wong can be reformed and regenerated. It will
strengthen the fabric of the society and increase its/ inner
strength and vitality. Let it not be forgotten that no human
being is beyond redenption. There is divinity in every human
being, if only we <can create conditions in which it can

bl ossomforth in its full glory, and effulgence. It can
di ssolve the dross of crimnality and make God out of nan.
"Each soul ", said Shri Ramakri shna Par amhansa, "is

potentially divine" and it should be the endeavour of the
society to reclaimthe wong doer and bring out the divinity
Jin himand not to destroy him in a fit of anger or
revenge. Retaliation can have no place in a civilised
society and particularly in the Land of Buddha and Gandhi

The law of Jesus nust prevail over the Ilex tallionis of
Moses, "Thou shalt not Kkill" nust penologically over power
"eye for an eye and tooth for a tooth." The society has made
trenmendous advance in the |last few decades and today the
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concept of human rights has taken firmroot in our soil and
there is a tremendous wave of consciousness in regard to the
dignity and divinity of man. To take human |ife even with
the sanction of the |aw and wunder the cover of judicia

authority, is retributive barbarity and violent futility:
travesty of dignity and violation of the divinity of man. So
lang as the offender can be reforned through the
rehabilitatory therapy which may be adnministered to himin
the prison or other correctional institute and he can be
reclaimed as a useful citizen and made conscious of the
divinity within himby techniques such as neditation, how
can there be any noral justification for |iquidating himout
of existence ? In such a case, it would be nbst unreasonabl e
and arbitrary to extinguish the flame of life within him

for no social purpose would be served and no consti -
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tutional value advanced by doing so. | have already pointed
out that death penalty runs counter to the reformatory
theory of / punishnment and | shall presently discuss the
deterrent aspect ~of death penalty and show that death
penalty has not greater deterrent effect than life
i mprisonnent. The only ground-on which the death penalty may
therefore be sought to be justified is reprobation which as
al ready pointed out, is  nothing but a different nane for
revenge and retaliation. But in a civilised society which
believes in the dignity and worth of the human person, which

acknow edges and protects the right to life as the nost
preci ous possession of  manki nd, whi ch recogni ses the
divinity in man and ‘describes a his kind as  "Anaratsaya
Putra" that is "children of Immortality", it-is difficult to

appreciate now retaliatory notivation can ever be
countenanced as a justificatory reason. This reason 1is
whol Iy inadequate since it does not- justify punishnent by
its results, but it nerely satisfies the passion for revenge
masquer adi ng as ri ght eousness.

| may point that in holding this view!| amnot alone,
for I find that nost phil osophers have rejected retribution
as a proper goal of punishnment. Plato wote:

"He who desires to inflict rational = punishnent
does not retaliate for a past. w.ong which cannot be
undone; he has regard to the future, and is desirous
that the man who is punished, and he who sees  him
puni shed, may be deterred fromdoing wong again. He
puni shes for the sake of prevention...."

Even in contenporary America, it is firmy settled that
retribution has no proper place in our crimnal system The
New York Court of Appeals pointed out in a |eading judgment
in People v. diver:

"The punishnent or treatnment of offenders is
directed toward one or nore of three ends: (I) to
di scourage and act as a deterrent upon future crinmna
activity. (2) to confine the offender so that he may
not harm society; and (3) to correct and rehabilitate
the of fender. There is no
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place in the schene for punishment for its own sake,
the product sinply of vengeance or retribution.”
Similarly, the California Supreme Court has held that "to
conclude that the Legislature was notivated by a desire for
vengeance"” would be "a conclusion not permtted in view of
nodern theories of penol ogy."

The sane view has been adopted in official studies of
capital punishment. The British Royal Conmi ssion on Capita
Puni shmrent  concl uded that "nodern penol ogi cal thought
di scounts retribution in the sense of vengeance. "The
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Florida Special Conmmission on capital punishnment, which
recommended retention of the death penalty on other grounds,
rejected "vengeance or retaliation" as justification for the
official taking of life."

The reason for the general rejection of retribution as
a purpose of the crimnal system has been stated concisely
by Professors M chael and Wechsl er

"Since punishment consists in the infliction of
painit is, apart from its consequence, an evil:
consequently it is good and therefore just only if and
to the degree that it serves the comopn good by
advancing the welfare of the person punished or of the
rest of the popul ation-Retribution is itself unjust
since it requires some hunman beings to inflict pain
upon others, regardl ess of its effect upon them or upon
the social welfare."

The Prime M nister of Canada M. Pierre Trudeaux, addressing
the Canadian Parlianment, pleading for abolition of death
penalty, posed a question in the same strain

"Are we  as a society so lacking in respect for
ourselves, so lacking in hope for human betternent, so
soci ally bankrupt that we are ready to accept state
vengeance as our -penal phil osophy"

It is difficult to  appreciate how a feeling of vengeance
whet her on the individual wonged or the society can ever be
regarded as a healthy sentinment which the State should
foster. It is true that when a heinous offence is comitted
not only the individual who suffers
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as a result of the crine but theentire society is oppressed
with a feeling of revulsion, but as Arthur Koestler has put
it inhisinimtable style in his "Reflections on Hangi ng":

"Though easy to dismss in reasoned argunent on
both noral and | ogical grounds, the desire for
vengeance has deep, unconscious roots and is roused
when we feel strong indignation or revulsion-whether
the reasoning mnd approves or not. This psychol ogi ca
fact is largely ignored in abolitionist propaganda-yet
it has to be accepted as a fact. The adnission that
even confirmed abolitionists are_ not —proof ~against
occasi onal vindictive inpulses does not nmean that such

i mpul ses should be legally sanctioned by society, any

nore than we sanction sonme ot her unpal atable instincts

of our bi ol ogi cal inheritance. Deep inside every

civilized being there lurks a tiny ~Stone Age nan

dangling a club to robe and rape, and 'screamn ng an eye

for an eye. But we would rather not have that little

fur-clad figure dictate the law of the |and.”
| have no doubt inny nmindthat if the only justification
for the death penalty is to be found in revenge and
retaliation, it would be clearly arbitrary and unreasonabl e
puni shrent falling foul of Articles 14 and 21

I nmust then turn to consider the deterrent effect of

death penalty, for deterrence is undoubtedly an inportant
goal of punishrent.

The common justification which has been put forward on
behal f of the protagonists in support of capital punishnent
is that it acts as a deterrent against potential murderers.
This is, tonmy nmnd, a nyth, which has been carefully
nurtured by a society which is actuated not so nuch by logic
or reason as by a sense of retribution. It is really the
belief in retributive justice that nmakes the death penalty
attractive but those supporting it are not inclined to
confess to their instinct for retribution but they try to
bol ster with reasons their wunwillingness to abandon this
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retributive instinct and seek to justify the death penalty
by attribution to it a deterrent effect. The question
whet her the death penalty has really and truly
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a deterrent effect is an inportant issue which has received
careful attention over the last 40 vyears in severa
countries including the United States of America. Probably
no single subject in crinmnology has been studied nore.
Qoviously, no penalty will deter all nurders and probably
any severe penalty wll deter nmany. The key question
therefore is not whether death penalty has a deterrent
effect but whether death penalty has a greater deterrent
effect than life sentence. Does death penalty deter
potential nurderers better than life inprisonment ? | shal
presently consider this question but before | do so let ne
repeat that the burden of showi ng that death penalty is not
arbitrary and unr easonabl e .and serves a legitimte
penol ogi cal goal is on the State. | have already given ny
reasons for takingthis viewon principle but I find that
the sanme " view has also been taken by the Suprene Judicial
Court of Massachusettes in " Comonwealth v. O Neal (No.2)(1)
where it has been held that because death penalty inpinges
on the right to Ilife itself, the onus lies on the State to
show a conpelling State nterest to justify capita
puni shnment and since in that case the State was unable to
satisfy this onus, the Court ruled that death penalty for
nmurder commtted in the course of rape or attenpted rape was
unconstitutional . The Supr eme Judi ci al Court of
Massachusttes also ‘reiterated the same view in opinion of
the Justices 364 NE. 2d 184 while giving its opinion
whether a Bill before the House of Representatives was
conpatible wth Article 26 of the  Constitution which
prohi bits cruel or unusual punishnment. The mgjority Judges
stated hat Article 26 "forbids the inposition of | a death
penalty in this Commonweal th inthe absence of a show ng on
the part of the Comonwealth that the availability of that
penalty contributes nore to the achievenent of a legitimte
State purpose-for exanple, the purpose of deterring crinmna
conduct than the availability in like cases of the penalty
of life inprisonment." It is therefore clear that the burden
rests on the State to establish by producing material before
the Court or otherwise, that death penalty has greater
deterrent effect than life sentence in order to justify its
i mposition under the law. |If the State fails to discharge
this burden which rests wupon it, the Court would have to
hold that death penalty has not been shown to have greater
deterrent effect and it does not therefore servea rationa
| egi sl ative purpose.
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The historical course through which death penalty has
passed in the last 150 years shows that the theory that

death penalty acts as a greater deterrent than Ilife
i mprisonnent is wholly unfounded. Not nmore than a century
and a half ago, in a civilised country |ike England, death

penalty was awardable even for offences |ike shop lifting,
cattle stealing and cutting down of trees. It is interesting
to note that when Sir Samuel Ronmully brought proposals for
abolition of death penalty for such offences, there was a
hue and cry fromlawers, judges, Parlianentarians and ot her
so called protectors of social order and they opposed the
proposals on the grounds that death penalty acted as a
deterrent agai nst conmi ssion of such offences and if this
deterrent was renoved, the consequences woul d be di sastrous.
The Chief Justice said while opposing abolition of capita
puni shment for shop-1lifting:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 121 of 159

"Where terror of death which now, as the |[|aw
stood, threatened the depredator to be renoved, it was
his opinion the consequence would be that shops woul d
be liable to unavoidable |osses from depredati ons and,
in many instances, bankruptcy and ruin rmust becone the
ot of honest and |aborious tradesnen. After all that
had been said in favour of this speculative humanity,
they nust all agree that the prevention of crinme should
be the chief object of the law, and terror al one woul d
prevent the commission of that crine wunder their
consi deration."

and on a simlar Bill, the Lord Chancellor remarked:

"So | ong as human nature remai ned what it was, the
apprehensi on of death would have the nobst powerful co
operation in deterring from the comm ssion of crines;
and he thought it wunwise to wthdraw the salutary
i nfl uence of that terror."

The BilI for abolition of death penalty for cutting down a
tree was opposed by the Lord Chancellor in these terms:

“I't did undoubtedly seema hardship that so heavy
a punishment as that of death should be affixed to the
cutting domn of a single tree, or the killing or
woundi ng of a cow.
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But if the Bill “passed in its present state a person
m ght root up or cut down whol e acres of plantations or
destroy the whole of the stock of cattle of a farnmer
wi t hout bei ng subject to capital punishnent."”
Six times the House of Comons  passed the Bill to abolish
capital punishnment for shop lifting and six tinmes the House
of Lords threwout the Bill, the mpjority of one occasion
including all the judicial nembers, one Arch Bishop and six
Bi shops. It was firnmy believed by these opponents of
abolition that death penalty acted as a deterrent and if it
was abolished, offences of shop-lifting etc would increase.
But it is a matter of common know edge that this belief was
whol ly unjustified and the abolition of death penalty did
not have any adverse effect on the incidence of such
offences. So also it is with death penalty for the offence
of murder. It is an irrational belief unsubstantiated by any
factual data or enmpirical research that death penalty acts
as a (greater deterrent than life sentence and equally
unfounded is the inpression that the renoval of  death
penalty will result in increase of honicide. The argunent
that the rate of honmicide will increase if-death penalty is
renoved from the statute book has always been advanced by
the established order out of fear psychosis, because the
establ i shed order has al ways been apprehensive that if there
is any change and death penalty is abolished, its existence
would be inperilled. This argunent has in ny opinion no
validity because, beyond a superstitious belief <for which
there is no foundation in fact and which is based solely on

unreason and fear, there is nothing at all to show that
death penalty has any additionally deterrent effect —not
possessed by life sentence. Arthur Koestler tells wus  an

interesting story that in the period when pick-pockets were
puni shed by hanging in England, other thieves exercised
their talents in the crowds sorrounding the scaffold where
the convicted pick-pocket was being hanged. Statistics
conpiled during the last 50 years in England show that out
of 250 nen hanged, 170 had previously attended one or even
two public executions and yet they were not deterred from
conmitting the offence of nurder which ultimtely led to
their conviction and hanging. It is a nyth nurtured by
superstition and fear that death penalty has sone specia
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terror for the crimnal which acts as a deterrent against
the commission of the crinme. Even an eminent judge |ike
Justice Frank Furter of the Suprene Court of the United
States expressed the sane opini on when he said in the course
of his
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exam nati on before the Royal Conmi ssi on on Capita
Puni shment :
"I think scientifically the claimof deterrence is
not worth nuch.”
The Royal Comm ssion on Capital Punishment, after four years
of investigation which took it throughout the continent and
even to the United States, also cane to the sane concl usi on
"Whet her the death penalty is used or not and
whet her executions are frequent or not, both death
penalty states ~and abolition states show rates which
suggests that -~ these rates. are conditioned by other
factors than the death penalty."
and then again, it observed in support of this concl usion
"The general conclusion which we have reached is
that there is no clear evidence in any of the figures
we have exam ned that the abolition of capita
puni shment has led to an increasing homcide rate or
that its reintroduction has led to a fall."
Several studies have been carried out in.the United States
of Anerica for the purpose of exploring the deterrent effect
of death penalty and two different nethods have been
adopted. The first and by far the nmore inportant nethod
seeks to prove the case of the abolitionists by show ng that
the abolition of capital punishment in other countries has
not led to an increase in theincidence of homcide. This is
attenpted to be shown either by conparing the  hom cide
statistics of countries where capital punishnent ‘' has been
abolished with the statistics for the sanme period of
countries where it has been retained or by conparing
statistics of a single country in-which capital punishnment
has been abolished, for periods before and after abolition
or where capital punishnment has been reintroduced, then for
the period before and after its reintroduction.” The second
nmethod relates to conparison of the nunber of executions in
a country in particular years with the homicide rate in the
years succeeding. Now, so far as the conparison of homcide
statistics of countries which have abolished capita
puni shnment with the statistics of countries which have
retained it, is concerned, it nmay not yield any definitive
i nference, because in nost cases abolition or retention of
deat h
319
penalty may not be the only differentiating factor but there
may be other divergent social, cultural or econom ¢ factors
which may affect the honmicide rates. It is only if-all other
factors are equal and the only variable is the existence or
non- exi stence of death penalty that a proper conparison can
be made for the purpose of determ ning whether death penalty
has an additional deterrent effect which |life sentence does

not possess, but that would be an alnost inpossible
controll ed experinent. It may however be possible to find
for conmparison a snmall group of countries or States,

preferably contiguous and closely simlar in conposition of
popul ati on and social and econom c conditions generally, in
sonme of which capital punishnent has been abolished and in
others not. Conparison of homicide rates in these countries
or States mmy afford a fairly reliable indication whether
death penalty has a wunique deterrent effect greater than
that of Ilife sentence. Such groups of States have been
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identified by Professor Sellin in the United States of
Amrerica and simlar <conditions perhaps exist also in
Newzeal and and the Australian States. The figures of
honmicide rate in these States do not show any higher
i ncidence of homicide in States which have abolished death
penalty than in those which have not. Professor Sellin
points out that the only conclusion which can be drawn from
these figures is that there is no clear evidence . O any
i nfluence of death penalty on the honicide rates of these
States. In one of the best known studies conducted by him
Professor Sellin conpared homcide rates between 1920 and
1963 in abolition States wth the rates in neighboring and
simlar retention States. He found that on the basis of the
rates alone, it was inpossible to identify the abolition
States within each group. A simlar study conparing hom cide
rates in States recently -abolishing the death penalty and
nei ghboring retention States during the 1960’s reached the
same results. Mchigan was the first State in the United
States to abolish capital punishment and conpari sons between
M chigan ‘and the bordering retention states of Chio and
I ndi ana States with conparabl e ~denbgraphic characteristics
did not show any significant differences in honicide rates.
Professor Sellin therefore concluded: "You cannot tell from

.. the homicide rates alone, in contiguous, which are
abolition and which are retention states; this indicates
that capital crinmes are dependent upon factors other than
the node of punishnent."

Students of capital punishnment ~have al so studied the
ef fect of abolition and reintroduction of death penalty upon
the hom ci de
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rate in a single state. If death penalty has a significant
deterrent effect? abolition should produce a 'rise in
honi ci des apart fromthe general trend and reintroduction
shoul d produce a decline. After exam ning statistics from11l
states, Professor Sellin concluded that "there is no
evidence that the abolition of capital punishnent generally
causes an increase in crimnal honmicides, or ‘that its
reintroduction is followed by a decline. The expl anation of
changes in homcide rates must be sought el sewhere."

Sonme crimnol ogi sts have also exam ned the short term
deterrent effects of capital punishnment. One study conpared
the nunber of homicides during short periods before and
after several well-publicized executions during the twenties
and thirties in Philadelphia. It was found that there were
significantly nore honmicides in the period after the
executions than before-the opposite of what the deterrence
theory woul d suggest other studies have al so shown that in
those localities where capital punishnent is carried out,
the incidence of homicide does not show any decline in the
period imediately following well-publicized executions
when, if death penalty had any special deterrent ‘effect,
such effect would be greatest. Sonetimes, as Bowers points
out in his book on "Executions in America" the incidence of
homcide is higher. In short, there is no correlation
between the ups and downs of the homicide rate on the one
hand and the presence or absence of the death penalty on the
ot her.

| may also refer to nunerous other studies made by
jurists and sociologists in regard to the deterrent effect
of death penalty Barring only one study nmade by Ehrlich to

which | shall presently refer, all the other studies are
al nost unani nous that death penalty has no greater deterrent
effect than life inprisonnent. Dogan D. Akman, a Canadi an

Crimnologist, in a study nade by himon the basis of data
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obtained fromthe records of all Canadian penitentiaries for
the years 1964 and 1965 observed that the threat of capita
puni shment has Ilittle influence on potential assaulters. So
al so on the basis of conparison of hom cide and execution
rates between Queensl and and other Australian States for the
peri od 1860-1920, Barber and WIson concluded that the
suspensi on of capital punishment from 1915 and its abolition
from 1922 in eensland did not have any significant effect
on the nurder rate. Chanbliss, another Crininologist, also
reached the same conclusion in his Article on "Types of
Devi ance and the Effectiveness of Legal Sanctions" (1967)
W sconsin
321
Law Revi ew 703 nanely, that "given the preponderance of evi-
dence, it seens safe to conclude that capital punishment
does not act as an effective deterrent to nmurder." Then we
have the opinion of Fred J. Cook who says in his Article on
"Capital  Punishment: Does it Prevent Crine ?"  that
"abolition of “the death penalty may actually reduce rather
than encourage nurder." The  European Conmittee on Crine
Probl enms of the Council _of Europe -gave its opinion on the
basis of data obtained from various countries who are
Menbers of the Council of Europe that these data did not
gi ve any "positive i'ndication regarding the value of capita
puni shnment as a deterrent”". | do not wish to burden this
judgrment with reference to all the studies which have been
conducted at different tinmes in different parts of the world
but | may refer to a few of them nanely "Capital Punishnent
as a Deterrent to Crine in GCeorgia" by Frank G bson, "The
Death Penalty in Washington State" by Hayner and Crannor
Report of the Massachusett Special Conmission Relative to
the Abolition of the Death Penalty in Capital Cases, "The
use of the Death Penalty-Factual ~Staterment" by  Walter
Reckl ess, "Why was Capital Punishnment resorted in Delaware"
by Genn W Sanuelson, "A Study in Capital Punishnent" by
Leonard o. Savitz, "The Deterrent Influence of the Death
Penalty" by Karl F. Schuessler, "Mirder and the Death
Penal ty" by E.H Sutherland, "Capital Punishnent: A case for
Abolition" by Tidmarsh, Halloran —and Connolly,” "Can the
Death Penalty Prevent Crime" by George B. Vold and "Fi ndi ngs
on Deterrence with Regard to Homicide" by WIkens and
Feyerherm Those studies, one and all, have taken the view
that "statistical findings and case studies converge to
di sprove the claimthat the death penalty has any specia
deterrent val ue" and that death penalty "fails as a
deterrent nmeasure". Arthur Koestler also observes in his
book on "Reflections on Hanging" that the figures obtained
by him from various jurisdictions which have abolished
capital punishment showed a decline in the homcide 'rate
following abolition. The Report nade by the Departnent of
Economic and Social Affairs of the United Nations also
reaches the conclusion that "the information assenbled
confirms the now generally held opinion that the abolition
or ..suspension of death penalty does not have the inmediate
effect of appreciably increasing the incidence of crine."
These various studies to which | have referred clearly
establ i sh beyond doubt that death penalty does not have any
special deterrent effect which life sentence does not posses
and that in any event there is no evidence at all to suggest
that death penalty has any such special deterrent effect.
322

There is unfortunately no enpirical study made in India
to assess, howsoever inperfectly, the deterrent effect of
death penalty. But we have the statistics of the crinme of
murder in the forner States of Travancore and Cochin during
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the period when the capital punishment was on the statute
book as al so during the period when it was kept in abeyance.
These figures have been taken by me from- the Introduction
of Shri  Mbhan Kumar Mangalamto the book entitled "Can the
State Kill its Citizen" brought out by Shri Subramani am

Statistics of nmurder cases during the period when Capi -
tal Puni shment was kept in abeyance.

Year Travancor e Cochin Total for Travan-
core & Cochin
1945 111 cases 22 133
1946 135 cases 13 148
1947 148- cases 26 174
1948 160 cases 43 203
1949 114 cases 26 140
1950 125 cases 39 164
Tot al 793 169 962

Statistics of nurder cases during the period when capi-
tal puni shment was in vogue.

1951 141 cases 47 188
1952 133 cases 32 165
1953 146 cases 54 200
1954 114 cases 57 171
1955 99 cases 30 129
1956 97 ‘cases 17 114
Tot al 730 237 967
323
These figures show that the incidence of the crime nurder
did not A increase ‘at all during the period of six years

when the capital punishment was in-abeyance. This is in line
with the experience of ether countries where death penalty
has been abol i shed.

| must at this stage refer to the study carried out by
Ehrlich on which the strongest reliance has been placed by
Sarkaria, J. in the nmagjority judgnent. Ehrlich was the first
to introduce regression analysis'in an effort to isolate the
death penalty effect, if it shouldexist, uncontam nated by
other influences on the capital crirne rate. H s paper was
catapul ated into the centre of |egal attention even before
it was published, when the Solicitor Ceneral of the United
States cited it in laudatory terms in his brief in Fow er v.
North Cerolina(l) and delivered copies of it tothe court.
The Solicitor General called it an "inportant enpirica
support for the a priori logical belief that use of the
death penalty decrease the nunber of nurders." In view of
the evidence available upto that tine, Ehrlich s claimwas
i ndeed form dable both in substance and precision. The
concl usi on he reached was: "an additional execution per -
year.. may have resulted in . seven or eight fewer murders."”
The basic data from which he derived this concl usion were
the executions and the honicide rates as recorded in the
United States during the vyears 1933 to 1969, the forner
general ly decreasing, the latter, especially during the
si xti es, sharply i ncreasi ng. Ehrlich consi der ed
simul taneously with the execution and hom ci de rates, other
variables that could affect the capital crine rate and
sought to isolate the effect of these variables through the
process of regression analysis. It is not necessary for the
purpose of the present judgnment to explain this process of
mat hemat i cal purification or t he vari ous techni ca
refinements of this process, but it is sufficient to point
out that the conclusion reached by Ehrlich was that death
penalty had a greater - deterrent effect than the fear of
life inmprisonnent. Ehrlich's study because it went agai nst
all the hitherto avail able evidence, received extra ordinary
attention fromthe scholarly conmunity.
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First, Peter Passell and John Taylor attenpted to
replicate Ehrlich's findings and found that they stood
scrutiny only under an unusually restrictive set of
ci rcunst ances. They found, for exanple that the appearance
of deterrence is produced only when
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the regression equationis in logarathmc formand in the
nore conventi onal i near regression frane work, t he

deterrent effect disappeared. They also found that no such
effect emerged when data for the years after 1962 were
omitted from the analysis and only the years 1953-61 were
consi dered. Kenneth Avio of the University of Victoria made
an effort to replicate Ehrlich's findings from Canadian
experience but that effort. also failed and the concl usion
reached by the learned  jurist was that "the evidence woul d
appear to indicate that Canadian offenders over the period
1926-60 did not behave “in a - manner consistent wth an
effective deterrent effect of | capital punishnent.” WIIliam
Bowers and denn Pierce also nade an attenpt to replicate
Ehrlich’s results and in replicating Ehrlich’s work they
confirmed the Passel - Taylor findings that Ehrlich’s results
were extremely sensitive as to whether the logarithnic
specification was wused and  whether the data for the latter
part of 1960's were included. During 1975 the Yale Law
Journal published a series of Articles reviewing the
evi dence on the deterrent effect of death penalty and in the
course of an Article in this series, Ehrlich defended his
work by addressing himself to some of the criticismraised
agai nst his study. Hans Zeisel, Professor Eneritus of Law
and Sociology in the University of Chicago points.out in his
article on The deterrent effect of death penalty; Facts v.
Faith that in this article contributed by himto the Yale
Law Journal, Ehrlich did refute sone criticisns but the
crucial ones were not net. Ehrlich in this Article referred
to a second study made by ‘him basing it this time on a
conparison by States for the years 1940 and 1950. He cl ai med
that this study bolstered his original thesis but conceded
that his findings were "tentative and inconclusive". In the
nean tine Passell nade a State-by-State conparison for the
years 1950 and 1960 and as a result of ~-his findings,
concl uded that "we know of no reasonable way of interpreting
the cross sections (i.e. State-by State) data that would
| end support to the deterrence hypothesis."

A particularly extensive review of Ehrlich's tine
series analysis was made by a teamled by Lawence Klein
President of the American Econom ¢ Associ ation. The authors
found serious nmet hodol ogi cal probl ens wi.th Ehrlich’s
anal ysis. They rai sed questions about his (failure to
consider the feedback effect of crine on the econonic
variables in his nodel, although he did consider / other
feedback effects in his analysis. They found.  -some of
Ehrlich’s technical manipulations to be superfluous and
tending to obscure the accuracy of his estimates. They, too,
rai sed questions about
325
variables onitted fromthe analysis, and the effects of
these oni ssions on the findings.

Li ke Passell-Taylor and Bowers-Pierce, Klein and his
col l aborators replicated Ehrlich's results, using Ehrlich' s
own data which by that time he had mnmde available. As in
previous replications, Ehrlich' s results were found to be
quite sensitive to the nmathematical specification of the
nodel and the inclusion of data at the recent end of the
time series.

By this time, Ehrlich' s nodel had been denpnstrated to
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be peculiar enough. Klein went on to reveal further
difficulties. One was that Ehrlich's deterrence finding
di sappeared after the introduction of a variable rejecting
the factors that caused other crines to increase during the
latter part of the period of analysis. The inclusion of such
a variable would seemobligatory not only to substitute for
the factors that had obviously been omtted but also to
account for interactions between the crine rate and the
denogr aphi ¢ characteristics of the popul ation.

Klein also found Ehrlich's results to be affected by an
unusual construction of the execution rate variable, the
central determnant of the analysis. Ehrlich constructed
this variable by using ‘three other variables that appeared
el sewhere in his regression nodel: the estinmted hom cide
arrest rate the estinmated homnicide conviction rate, and the
esti mated nunmber of hom cides. Kl ein showed that with this
construction of the execution rate, a very small error in
the estimates of any of these three variables produced
unusual | y 'strong spurious appearances of a deterrent effect.
He went . ‘'on‘to show that the conbined effect of such slight
errors in-all three variables was likely to be considerabl e,
and that in view of all these considerations, Ehrlich's
estimates of the deterrent effect were so weak that they
"could be regarded as evidence.. (of) "a counter deterrent
effect of capital 'punishnent.” In view of these serious
problens with Ehrlich's analysis, Kl ein concluded: "W see
too many plausible explanations for his finding a deterrent
effect other than the theory that capital punishnent deters
murder” and further observed: "Ehrlich' s results cannot be
used at this tine to pass judgnent on the use of the death
penal ty."

This is the analysis of the subsequent studies of
Passell and Taylor, Bowers and Pierce and Klein ‘and his
col | eagues made by Hans
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Zeisel in his Article on "The deterrent effect of the Death
Penalty: Facts v. Faith". These studies whi'ch  were

definitely nore scientific and refined than ‘Ehrlich's
demplish to a large extent the wvalidity of the conclusion
reached by Ehrlich and establish that death penalty does not
possess an additional deterrent effect which Iife sentence
does not. But, according to Hans Zeisel, the final blowto
the work of Ehrlich came froma study of Brian Forst, one of
Klein's collaborators on the wearlier study. Since it ~had
been firmy established that the Ehrlich phenonenon, if it
exi sted energed from devel opnents during the sixties, Forst
concentrated on that decade. He found a rigorous way of
i nvestigati ng whet her the endi ng of executions and the sharp
increase in homcides during this period was  casual or
coi ncidental. The power of Forst's study derives fromhis
havi ng anal ysed changes both over time and across
jurisdictions. The aggregate United States time series data
Ehrlich used were wunable to capture inportant regiona
di fferences. Moreover, they did not vary as nuch as cross-
state observations, hence they did not provide as rich an
opportunity to infer the effect of changes in executions on
hom ci des. Forst’'s analysis, according to Hans Zeisel, was
superior to Ehrlich’s and it led to a conclusion that went
beyond that of Klein. "The findings" observed Forst "give no
support to the hypothesis that capital punishnent deters
hom ci de" and added: "our finding that capital punishnent
does not deter homicide is remarkably robust with respect to
a wide range of alternative constructions.” It will thus be
seen that The validity of Ehrlich’s study which has been
relied upon very strongly by Sarkaria J. in the npjority
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judgrment is considerably eroded by the studies carried out
by | eadi ng crimnol ogi sts such as Passell and Tayl or, Bowers
and Pierce, Klein and his coll eagues and Forst and with the
greatest respect, | do not think that Sarkaria, J. speaking
on behalf of the majority was right in placing reliance on
that study. The validity, design and findings of that study
have been thoroughly discredited by the subsequent studies
nmade by these other econonetricians and particularly by the
very scientific and careful study carried out by Forst. |
may point out that apart fromEhrlich's study there is not
one published econonetric anal ysis which supports Ehrlich's
results.

| may also at this stage refer once again to the
opi nion expressed ed by Professor Sellin. The |earned
Prof essor after a serious and thorough study of the entire
subject in the United States on behalf
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of the American Law Institute stated his conclusion in these
terns:

"Any one who carefully exam nes the above data is

bound to arrive ~at the conclusion that the

death penalty ~as we use it exercises no influence
on the extent or fluctuating rate of capita
crinme. It has failed as a deterrent.

(Enphasi s supplied.)

So also in another part of the world very close to our
country, a Commission of Inquiry on capital punishment was
appointed by late Prinme Mnister Bhandarnai ke of Shri Lanka
and it reported:

"If the experience of  the many countries which
have suspended or abolished capital punishnent is taken
into account, there is in our view cogent evidence of
the unlikelihood of this 'hidden protection’ ...It is,
therefore, our viewthat the statistics of homicide in
Ceylon when related to the social changes since the
suspensi on of the death penalty in Ceylon and when
related to the experience of other countries tend to
di sprove the assunmption of  the wuniquely “deterrent
effect of the death penalty, and that in-deciding on
the question of reintroduction wor_ abolition of the
capi tal punishment reintroduction cannot be justified
on the argument that it is a nore effective deterrent
to potential killers than the alternative or protracted
i mprisonnment. "

It is a strange irony of fate that- Prime Mnister
Bhandar nai ke who suspended the death penalty in Sri Lanka
was hinself nurdered by a fanatic and in the panic that
ensued death penalty was reintroduced in Sri Lanka.

The evidence on whether the threat of death penalty has
a deterrent effect beyond the threat of life sentence is
therefore overwhelningly on one side. Watever  be the
nmeasur enent yardstick adopted and howsoever sharpened nmay be
the analytical instruments they have not been able to
di scover any special deterrent effect. Even regression
anal ysis, the npst sophisticated of these instrunents after
careful application by the scholarly conmunity, has failed
to detect special deterrent effect in death penalty which is
not to be found in life inprisonnment. One answer which the
pr ot agoni st s of
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capital punishment try to offer to conbat the inference
arising from these studies is that one cannot prove that
capital punishment does not deter murder because peopl e who
are deterred by it do not report good news to their police
departments. They argue that there are potential nurderers
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in our mdst who would be deterred fromkilling by the death
penalty, but would not be deterred by life inprisonnent and
there is no possible way of know ng about them since these
persons do not commt rmnurder and hence are not identified.

O to use the words of Sarkaria, J. "Statistics of deterred
potential nurderers are difficult to unravel as they remain
hi dden in the innernost recesses of their mnd." But this
argunent is plainly a unsound and cannot be sustained. It is
li ke saying, for exanple, that we have no way of know ng
about traffic safety because motorists do not report when
they are saved from accidents by traffic safety progranmes
or devices. That however cannot stop us fromevaluating the
ef fectiveness of those programes and devices by studying
their effect on the accident rates where they are used for a
reasonable time. Wiy use a different standard for eval uating
the death penalty, -especially when we can neasure its
ef fecti veness by conparing hom cide rates between countries
with simlar social and econom ¢ conditions in sone of which
capi tal punishment ~has been abolished and in others not or
hom cide rates in the sane country where death penalty has
been abolished or subsequently reintroduced. There is no
doubt that if death penalty has a special deterrent effect
not possessed by life inprisonment, the nunber of those
deterred by capital ‘puni shment woul d appear statistically in
the homcide rates of abolitionist jurisdictions but
according to all the evidence gathered by different studies
made by jurists and crimnologists, this is just not to be
f ound.

The majority speaking through Sarkaria, J. has observed
that "in nmost of the countries of the world including India,
a very large segnent of the  popul ation including noteable
penol ogi sts, Judges, jurists, | egi sl ators and ot her
enl i ghtened peopl e believe that death penalty for murder and
certain other capital offences does serve as a deterrent and
a greater deterrent than life inmprisonment.” | do not 'think
this statement represents the correct factual position. It
is of course true that there are sone penol ogi sts, judges,
jurists, legislators and ot her people who believe that death
penalty acts as a greater deterrent but it would not be
correct to say that they form a large segnment ~of the
popul ati on. The enlightened opinion in the world,

329

as pointed out by nme, is definitely veering round in favour
of A abolition of death penalty. Mreover, it is not a
rati onal conviction but nmerely an unreasoned belief which is
entertained by some people including a few penologists,
judges, jurists and legislators that death penalty has a
uni quely deterrent effect. Wen you ask these persons as to
what is the reason why they entertain this belief, they wll
not be able to give any convincing answer beyond stating
that basically every hunan bei ng dreads death and therefore
death would naturally act as a greater deterrent than life
i mprisonnent. That is the same argument advanced by Sir
James Fitz Janes Stephen, the draftsman of the Indian Penal
Code in support of the deterrent effect of capita
puni shnment. That great Judge and author said in his Essay on
Capi tal Puni shrent:

"No other punishnment deters men so effectually
fromcomtting crinmes as the punishment of death. This
is one of those propositions which it is difficult to
prove sinply because they are in thenselves nore
obvi ous than any proof can make them It is possible to
di splay ingenuity in arguing against it, but that is
all. The whole experience of mankind is in the other
direction. The threat of instant death is the one to
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which resort has always been made when there was an
absol ute necessity of producing sone results.... No one
goes to certain inevitable death except by compul sion

Put the matter the other way, was there ever yet a
crimnal who when sentenced to death and brought out to
die would refuse the offer of a commutation of a
sentence for a severest secondary punishnent ? Surely
not. Why is this ? 1t can only be because 'all that a

man has wll be given for his life'. In any secondary
puni shment, however terrible, there is hope, but death
is death; its terrors - cannot be described nore
forcibly.™"

The Law Commissionin its thirty-fifth report also
relied largely on this argunment for taking the view that
“capital punishnent does act as a deterrent." It set out the
main points that weighed with it in arriving at this
concl usion and the firstand forenpst anmpongst them was that:
"Basi cally every  human being dreads death", suggesting that
death penalty  has therefore a greater deterrent effect than
any other. punishnent. But this argunent is not valid and a

l[ittle scrutiny wll reveal that it is wholly unfounded. In
the first place,
330

even Sir Janes Fitz James Stephen concedes that the
proposition that death penalty has a 'uniquely deterrent
ef fect not possessed by any other punishnent, is one which
is difficult to prove, though according to-himit is Self-
evident. Secondly, there is a great fallacy underlying the
argunent of Sir James Stephen and the Law Conmi ssion. This
argunent makes no distinction between a threat of certain
and i mm nent puni shnent which  faces the convicted nurderer
and the threat of a different problematic puni shnment which
may or nmay not influence a potential nurderer Murder nmay be
unprenedi tated under the stress of sone sudden outburst of
enotion or it may be preneditated after planning and
del i beration. Where the nurder is unpreneditated, 'as for
exanple, where it is the outconme of a sudden argunent or
quarrel or provocation leading to uncontrollable  anger or
temporary inbal ance of the mnd-and nost nmurders fall wthin
this category-any thought of possibility of — punishnent is
obliterated by deep enptional disturbance and the penalty of
death can no nore deter than any other penalty. Where nurder
is preneditated it may either be the result of  |ust,
passion, jealousy hatred frenzy of frustration or it may be
a cold cal cul at ed nmur der for nonet ary or ot her
consi deration. The forner category of nurder woul d concl ude
any possibility of deliberation or a - weighing of
consequences, the thought of the likelihood of execution
after capture, trial and sentence would hardly enter’ the
mnd of the killer. So far as the latter category of nurder
is concerned, several considerations make it unlikely that
the death penalty would play any significant part  in his
thought. Since both the penalties for nurder, death as well
as life sentence, are so severe as to destroy the future of
any one subjected to them the crine would not be commtted
by a rational man unless he thinks that there is little
chance of detection. What would weigh wth him in such a
case 1is the wuncertainty of detection and consequent
puni shment rather than the nature of punishment. It is not
the harshness or severity of death penalty which acts as a
deterrent. A life sentence of twenty years would act as an
equal ly strong deterrent against crine as death penalty,
provided the killer feels that the crime would not go
unpuni shed. More than the severity of the sentence, it is
the certainty of detection and punishnent that acts as a
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deterrent. The Advi sory Counci | on the Treatnment of

of fenders appointed by the Government of Geat Britain

stated in its report in 1960 "We were inpressed by the

argunent that the greatest deterrent to crine is not the

fear of punishment but the
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certainty O detection." Professor Hart enphasized the sane

point, refuting the argunment of Sir James Fitz Janes Stephen

in these words:

"This (Stephen’s) estimate of the paramount place

in human notivation of the fear of death reads
i mpressively but surely contains a suggestio falsi and
once this is detected its cogency as an argunent in
favour of the death penalty for nurder vani shes for
there is really no parallel between the situation of a
convi cted nurderer over the alternative of life
i mprisonnent in the shadow of the gallows and the
situation of the murderer contenplating his crine. The
certainty of death is one thing, perhaps for nornal
people nothing can be conpared with it. But the
exi stence of the death penalty does not nean for the
murderer certainty of death now. It neans not very high
probability of death in the future. And, futurity and
uncertainty, the hope of an escape, rational or
irrational, vastly dimnishes the /difference between
death and inprisonment as , deterrent and may di m nish
to vanishing point... The way in - which the convicted
nmurderer may vi ew the i mredi ate prospect of the gallows
after he has been caught, nust be a poor guide to the
ef fect of this prospect upon him~ when he is
contenpl ating commtting his crinme."

It is also a circunstance of no | ess significance bearing on

the question of detection effect of  death penalty, that,

even after detection and arrest, the likelihood of execution

for the murderer is alnobst nil: Inthe first place, the
machi nery of investigation of offences being what it is and
the crimnal Ilaw of our country having a tilt in favour of

the accused, the killer and look forward to a chance of
acquittal at the trial. Secondly, even if the trial results
ina conviction, it would not, in -all probability, be
foll owed by a sentence of ... , death. Watever may have
been the position prior to the enactnent of the Code of
Crimnal Procedure, 1973, it is now clear that under section
354 sub-section (3), life sentence is therule and it is
only in exceptional cases for special reasons-that ~death
sentence may be awarded. The entire drift of the |egislation
is against infliction of death penalty and the courts are
nost reluctant to inpose it save in the rarest of  rare
cases. It is interesting to note that in the last 2 years,
al nost every case where death penalty is confirnmed by the
Hi gh Court has cone up before this Court by way of petition
for
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speci al leave, and, barring the case of Ranga and Billa, |
do not think there is a single case in which death penalty
has been affirned by this Court. There have been nunerous
cases where even after special |eave petitions against
sentence of death were disnmissed, review petitions have been
entertained and death sentence commuted by this Court. Then
there is also the clenmency power of the President under
Article 72 and of the Governor wunder Article 161 of the
Constitution and in exercise of this power, death sentence
has been comuted by the President or the Governor, as the
case may be, in a nunber of cases. The chances of inposition
of death sentence following upon a conviction for the
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of fence of nurder are therefore extrenely slender. This is
al so evident fromthe figures supplied to a us by the
CGovernment of India for the years 1974 to 1978 pursuant to
the inquiry made by us. During the course of the hearing, we
called upon the Governnent of India to furnish wus
statistical information in regard to following three
matters, nanmely, (i) the nunber of cases in which and the
nunber of persons on whom death sentence was inposed and
whose death sentence was confirmed by various High Courts in
India; (ii) the nunber of cases in which death sentence was
executed in the wvarious States and the various Union
Territories; and (iii) the number of cases in which death
sentence was comuted by the President of India under
Article 72 or by the Governors under Article 161 of the
Constitution. The statistical information sought by us was
supplied by the Government of India and our attention was
also drawn to the figures showing the total nunber of
of fences of nurder commtted inter alia during the years
1974-77. These figures showed that on an average about
17,000 offences of nurder were committed in India every year
during the period 1974 to 1977, and if we calculate on the
basis of this average, the total nunber of offences of
murder during the period of five years from 1974 to 1978
woul d come to about 85, 000. Now, according to the
statistical information supplied by the Governnent of India,
out of these approxinately 85,000 case of nurder, there were
only 288 in which death sentence was inposed by the sessions
court and confirned by the Hi gh Courts and out of them in
12 cases death sentence was comuted by the President and in
40 cases, by the Governors and death sentence was executed

inonly 29 cases. It will thus be seenthat during the
period of five years from 1974 to 1978, “there was an
infinitesingly small nunber of cases, only 29 out ' of an

aggregat e nunber of approxi mately 85,000 cases of murder, in
whi ch death sentence was executed. O course, the figures
supplied by the
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CGovernment of India did not include the figures” fromthe
States of A Bihar, Jammu and Kashmir, West Bengal and Del h

Admini stration but the figures fromthese three States and
fromthe Union Territory of Delhi —would not - make any
appreciable difference. It is obvious therefore that even
after conviction in a trial, there is high degree of
probability that death sentence nay not be inposed by the
sessions court and even If death sentence is inposed by the
sessions court, it may not be confirmed by the H-gh Court
and even after confirmation by the High Court;, it may not be
affirmed by this Court and lastly, even if affirmed by this
Court, it may be commuted by the President of India under
Article 72 or by the Governor under Article 161  of the
Constitution in exercise of the power of clenmency. The
possibility of execution pursuant to a sentence of death is
therefore al npst negligi bl e, particul arly after t he
enactment of section 354 sub-section (3) of the Code  of
Crimnal Procedure 1973 and it is difficult to see howin
these circunstances death penalty can ever act as a
deterrent. The know edge that . death penalty is rarely
i nposed and alnost certainly, it will not be inposed takes
away what ever deterrent value death penalty m ght otherw se
have. The expectation, bordering alnpst on certainty, that
death sentence is, extrenely wunlikely to be inposed is a
factor that would condition the behaviour of the offender
and death penalty cannot in such a situation have any
deterrent effect. The risk of death penalty being renmpte and
i nprovable, it cannot operate as a (greater deterrent than
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the threat of life inprisonment. Justice Brennan and Justice
Wi te have al so expressed the sanme view in Furman v. Georgia
(supra), nanely, that, when infrequently and arbitrarily
i mposed, death penalty is not a greater deterrent to nurder
than is life inprisonnent.

The majority speaking through Sarkaria, J. has referred
to a fewdecisions of this Court in which, according to
majority Judges, the deterrent value of death penalty has
been judicially recognised. But | do not think any reliance
can be placed on the observations in these decisions in
support of the view that death penalty has a uniquely
deterrent effect. The | earned Judges who nmade these
observations did not have any socio-legal data before them
on the basis of which they could logically cone to the
conclusion that death penalty serves as a deterrent. They
nerely proceeded upon an -inpressionistic in viewwhich is
entertained by quite a few |lawers, judges and | egislators
wi t hout any scientific investigation or enpiri-
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cal research to support it. It appears to have been assuned
by these learned judges that death penalty has an additiona

deterrent effect which life ‘sentence does not possess. In
fact, the | earned judges were-not concerned in these
deci sions to enquire and determ ne whether death penalty has
any special deterrent effect and therefore if they proceeded
on any such assunption, it cannot be said that by doing so
they judicially recognised the deterrent value of death
penalty. It is true that in Jagnohan’s case (supra) Pal ekar
J. speaking on behalf of the court did take the view that
death penalty has a uniquely deterrent effect but | do Dot
think that beyond a nere traditional belief the validity of
whi ch cannot be denobnstrated either by |logic or by reason

there is any cogent and valid argunent put forward by the
| earned Judge in support of the view that death sentence has
greater deterrent effect than life sentence. The mgjority
judges have relied on sone of the observations of Krishna
lyer, J. but it nmust not be forgotten that Krishna 'lyer, J.
has been one of the strongest opponents of death penalty and
he has pl eaded w th passionate conviction for /' death
sentence on death sentence’. In Dalbir Singh & Ors. v. State
of Punjab (supra) he enphatically rejected the claim of
deterrence in nost unequivocal ternms: ".. the hunmanity of
our Constitution historically viewed (does not) subscribe to
the hysterical assunption or facile illusion that a crine
free society wll dawn if hangnen and firing -“squads were
kept feverishly busy." It would not be right torely on
stray or casual observations of Krishna lyer, J. in support
of the thesis that death penalty has a uniquely deterrent
effect. It would be doing grave injustice to himand to the
i deol ogy for which he stands. In fact, the entire basis of
the judgnent of Krishna Iyer, J. in Rajendra Prasad's is
that death penalty has not deterrent value and that is only
where the killer is found to be a social nonster or a beast
i ncapable of reformation that he can be |iquidated out of
exi stence. Chi nnappa Reddy, J. has also in Bishnu Deo Shaw s
case (supra) taken the viewthat "there is no positive
i ndication that the death penalty has been deterrent” or in
other words, "the efficacy of the death penalty as a
deterrent is unproven.”

Then reliance has been placed by Sarkaria, J. speaking
on behalf of the majority on the observations of Stewart, J.
in Furman v. CGeorgia (supra) where the |earned Judge took
the view that death penalty serves a deterrent as well as
retributive purpose. |In his view, certain crinnal conduct
is so atrocious that society’'s interest in deterrence and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 134 of 159

retribution wholly outwei ghs any considerations
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of reform or rehabilitation of the perpetrator and that,
despite the on conclusive enpirical evidence, only penalty
of death wll provide maximumdeterrence. It has al so been
poi nted out by Sarkaria, J. that in Gegg v. Georgia (supra)
Stewart, J. reiterated the same view in regard to the
deterrent and retributive effect of death penalty. But the
view taken by Stewart, J. cannot be regarded as decisive of
the present question as to the deterrent effect of death
penalty. It is just one view like any other and its validity
has to be tested on the touchstone of |ogic and reason. It
cannot be accepted nerely because it is the view of an
em nent judge, | find that as against the view taken by him
there is a contrary view taken by at |east two judges of the
United States Supreme Court, nanely. Brennan J. and Marshal
J. who were convinced in Gegg Vv. Georgia (supra) that
"capital punishpent is not necessary as a deterrent to crime
in our society." It is natural differing judicia
observati'ons supporting one view or the other that these
shoul d be particularly on~ a sensitive issue like this, but
what is necessary is to exam ne objectively and critically
the logic and rationale behind these observations and to
determ ne for ourselves which observations represent the
correct view that/ should find acceptance with us. The
maj ority Judges speaking through Sarkaria, J. have relied
upon the observations of Stewart,  J. as also on the
observati ons made by various other Judges and authors for
the purpose of concluding that when so nany em nent persons
have expressed the viewthat capital punishment is necessary
for the protection of society, howcan it be said that it is
arbitrary and unreasonable and does not serve any rationa
penol ogi cal purpose. |t has been observed by Sarkaria, J:
"It is sufficient to say that the very fact that persons of
reason, learning and light are rationally and deeply divided
intheir opinion on this issue, s a ground anong others,
for rejecting the petitioners’  argunent that retention of
death penalty in the inmpugned provision, is totally devoid
of reason and purpose. |If, notw thstanding the view of the
Abolitionists to the contrary, a wvery large segnent of
people, the world over, including sociologists |egislators,

jurists, judges and administrators still firmy believe in
the worth and necessity of capital punishnment for the
protection of society...... it is not possible to hold that

the provision of death penalty as an alternative punishnment
for murder is unreasonable and not in the public interest. |
find it difficult to accept this argunent which proceeds
upon the hypothesis that nmerely because sone | awyers, judges
and jurists are of the opinion that death penalty

336

sub-serves a penological goal and is therefore in public
interest, the court nust shut its eyes in respectfu

deference to the views expressed by these scholars and
refuse to exam ne whether their views are correct or not. It
is difficult to understand how the court, when called upon
to determine a vital issue of fact, can surrender its
judgrment to the views of a few lawers, judges and jurists
and hold that because such em nent persons have expressed
these views, there nmust be some substance in what they say
and the provision of death penalty as an alternative
puni shnment for nmurder cannot therefore be regarded as
arbitrary and unreasonable. It 1is to nmy mnd inconceivable
that a properly informed judiciary concerned to uphold
Fundanental Rights should decline to cone to its own
determ nation of a factual dispute relevant to the issue
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whet her death penalty serves a legitimte penologica
purpose and rest its decision only on the circunstance that
there are sociologists, legislators, judges and jurists who
firmy believe in the worth and necessity of capita
puni shment. The court nust on the material before it find
whet her the views expressed by | awers, judges, jurists and
crimnol ogists on one side or the other are well founded in
logic and reason and accept those which appear to it to be
correct and sound. The Court nust al ways renenber that it is
charged by the Constitution to act as a sentinel on the qu
vive guarding the fundamental rights guaranteed by the
Constitution and it cannot shirk its responsibility by
observing that since there are strong divergent views on the
subj ect, the court need not express any categorical opinion
one way or the other as to which of these two views is
correct. Hence it is that, in the discharge of ny
constitutional duty of protecting and upholding the right to
life which is perhaps the nost basic of all human rights, |
have exam'ned  the rival views and conme to the p conclusion
for reasons which | have already discussed, that death
penalty has no uniquely deterrent effect and does not serve
a penol ogi cal purpose. ~But even if we proceed on the
hypot hesis that the opinion in regard to the deterrent
effect of death penalty i's divided and it is not possible to
say which opinion i's right and which opinion is wong, it is
obvious that, in this state of affairs, it cannot be said to
be proved that death penalty has an additional deterrent
ef fect not possessed by life sentenceand if that be so, the
| egi sl ative provision. for inposition of death penalty as
alternative punishment for nurder fail, since, as already
poi nted out above, the burden of show ng that death penalty
has a wuniquely deterrent effect and therefore serves a
penol ogi cal goal is on the State and
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if the State fails to discharge this burden which |lies upon
it, death penalty as alternative punishment for nurder nust
be held to be arbitrary and unreasonabl e.

The majority Judges have, in.the Judgnment of Sarkaria,
J. placed considerable reliance on the 35th Report of the
Law Commission and | nust therefore briefly refer to that
Report before | part with this point. The Law Conmi ssion set
out in their Report the follow ng main points that weighed
with them in arriving at the conclusion that capital
puni shnment does act as a deterrent:

(a) Basically, every human being dreads death.

(b) Death, as a penalty, stands on a totally different
| evel from inprisonment for life or ~any other
puni shment. The difference is one of quality, and
not merely of degree.

(c) Those who are specifically qualified to express an
opi nion on the subject, including particularly the
majority of the replies received from State
Covernments, Judges, Menbers of Parlianent and
| egi sl atures and Menbers of the Bar and police
officers-are definitely of the view that the
deterrent object of capital punishnment is achieved
ina fair neasure in India.

(d) As to conduct of prisoners released from jai
(after under going inprisonment for life), it
would be difficult lo come to a conclusion
wi t hout studies extending over a long period of
years.

(e) Whet her any ot her punishment can possess all the
advant ages of capital punishment is a natter of
doubt .
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(f) Statistics of other countries are inconclusive on
the subject. |If they are not regarded as proving
the deterrent effect, neither can they be regarded
as conclusively disproving it.

So far as the first argument set out in clause (a) is

concerned, | have already shown that the circunstance that
every human bei ng dreads
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death cannot lead to the inference that death penalty act as
a deterrent. The statenent nmade in clause (b) is perfectly
correct and | agree with they Law Conmi ssion that death as a
penalty stands on a totally different level from life
i mprisonnent and the difference between them is one of
quality and not nerely of degree, but | fail to see how from
this circunmstance an inference can necessarily follow that
death penalty has a uniquely deterrent effect. Cause (c)
sets out that those who are specially qualified to express
an opinion on the subject have in their replies to the
guestionnaire stated their definite view that the deterrent
ef fect of  _capital punishnent” is achieved in a fair neasure
inlIndia. It may be that a |arge nunber of persons who sent
replies to the questionnaire  issued by the Law Conmi ssion
m ght have expressed the view that death penalty does act as
a deterrent in our  country, but mere expression of opinion
inreply to the /questionnaire, unsupported by reasons,
cannot have any evidenciary value. There are quite a nunber
of people in this country who  still nurture the
superstitions and ‘irrational belief, ingrained in their
mnds by a century old practice of inposition of capita

puni shment and fostered, though not consciously, by the
instinct for retribution, that death penalty alone can act
as an effective deterrent against the crinme of nurder. |

have already denonstrated how this belief” entertained by

| awyers, judges, legislators and police officers is a myth
and it has no basis in logic or reason. In fact, the
statistical research to which | have referred conpletely

falsifies this belief. Then, there are the argunments in
clauses (d) and (e) but these ‘argunents even according to
the Law Commission itself are inconclusive -and /it s
difficult to see how they can be relied upon-to support the
thesis that capital punishment acts as a deterrent. The Law
Comm ssion states in clause (f) that statistics of other
countries are inconclusive on the subject. | do not agree.
have already dealt with this argument and shown that the
statistical studies carried out by various jurists and
crimnologists clearly disclose That there is no evidence at
all to suggest that death penalty acts as a deterrent and it
must therefore be held on the basis of the available
material that death penalty does not act as a deterrent. But
even if we accept the proposition that the statistica
studies are inconclusive and they cannot be regarded as
proving that death penalty has no deterrent effect, it is
clear that at the same time they al so do not establish that
death penalty has a wuniquely deterrent effect and in this
situation, the burden of establishing that death penalty has
an additional deterrent effect which |ife sentence does not
have and therefore serves a penol ogi cal purpose
339
being on the State, it nmust held that the State has fail ed
to discharge the burden which rests wupon it and death
penalty nmnust therefore be held to be arbitrary and
unr easonabl e.

There was also one other argunment put forward by the
Law Commission in its 35th Report and that argunent was that
having regard to the conditions in India to the variety of
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social up-bringing of its inhabitants, to the disparity in
the level of norality and education in the country, to the
vastness of its area, to the diversity of its popul ation and
to the paranmount Deed to maintain law and order in the
country at the present juncture, India cannot risk the
experiment of abolition of capital punishnment. This argunent
does not comrend itself to nme as it is based nore on fear
psychosis than on reason. It is difficult to see how any of
the factors referred to by the Law Conmi ssion, barring the
factor relating to the need to maintain | aw and order, can
have any relevance to the question of deterrent effect of
capital punishment. | cannot subscribe to the opinion that,
because the social upbringing of the people varies from
place to place or from class to class or there are
denographic diversities and variations, they tend to
i ncrease the incidence of ~ homicide and even if they do, |
fail to see how death penalty can counter act the effect of
these factors. It is true that the | evel of education in our
country is |ow, because our devel opmental process started
only after ~we becanme politically free, but it would be
grossly unjust- to say that uneducated people are nore prone

to crime than the educated ones. | also cannot agree that
the level of norality which prevails anbngst our people is
low | firmy hold the view that the "|large bulk of the

people in our country, barring only 'a few who occupy
positions of political, administrative  or economc power,
are actuated by a high sense of noral and ethical values. In
fact, if we conpare'the rate of homicide in India with that
inthe United States, where there is greater honogeneity in
popul ation and the level of education is fairly high, we
find that India conpares very favourably with the United
States. The rate of homicide for the year 1952 was 4.7 in
the United States as against the rate of only 2.9.in India
per 1,00,000 population and the figures for the year 1960
show that the rate of honmicide in the United States was 5.1
as against the rate of only 2.5 “in India per 1,00,000
popul ation. The conparative figures for the year 1967 al so
confirmthat the rate of hom cide per 1, 00,000 population in
the United States was definitely higher than that in India
because in the United States it was 6.1
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while in Indiait was only 2.6. It is therefore obvious
that, despite the existence of the factors referred to by
the Law Commission, the conditions in India, inso far as
the rate of homicide is concerned, are definitely  better
than in the United States and | do not see how these factors
can possibly justify an apprehension that it may be risky to
abolish capital punishnment. There is in fact [ statistica
evidence to show that the attenuation of the area in which
death penalty nmay be inposed and the renoteness and
i nfrequency of abolition of death penalty have not resulted
inincrease in the rate of homicide. The figures which were
pl aced before us on behalf of the Union clearly show that
there was no increase in the rate of hom cide even though
death sentence was nade awardable only in exceptional cases
under section 354 sub-section (3) of the new Code of
Criminal Procedure 1973. | nust therefore express ny
respectful dissent fromthe view taken by the Law Conmi ssi on
that the experinent of abolition of capital punishnent,
woul d involve a certain element of risk to the | aw and order
situation.

It will thus be seen that death penalty as provided
under section 302 of the Indian Penal Code read with section
354 sub-section (3) of the Code of Criminal Procedure, 1973
does not subserve any legitimte end of punishnent, since by
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killing the nurderer it totally rejects the reformative
purpose and it has no additional deterrent effect which life
sentence does not possess and it is therefore not justified
by the deterrence theory of punishnent. Though retribution
or denunciation is regarded by sone as a proper end of

puni shment. | do not think, for reasons | have already
di scussed, that it can have any legitimate place in an
enl i ghtened phil osophy of punishnent. It nust therefore be

held that death penalty has no rational nexus wth any
legiti mate penol ogical goal or any rational penologica
purpose and it is arbitrary and irrational and hence
violative of Articles 14 and 21 of the Constitution

I must now turn to consider the attack against the
constitutional validity of. death penalty provided under
section 302 of the |Indian Penal Code read with section 354
sub-section (3) of the Code of Criminal Procedure, 1973 on
the ground that these “sections confer an unguided and
st andardl ess discretion on the court whether to |liquidate an
accused out of existence or to'let himcontinue to |live and
the vesting of such discretionin the court renders the
death penalty arbitrary and freakish. This ground of
challenge is in nmy opinion well founded and it furnishes one
addi ti onal reason
341
why the death penalty  nust be struck down as violative of
Articles A 14 and 21. It is obvious on a plain reading of
section 302 of the Indian Penal Code which provides death
penalty as alternative punishment for murder that it |eaves
it entirely to the discretion of ~Court whether to inpose
death sentence or to award only Ilife inprisonnent to an
accused convicted of the offence of nurder. This section
does not lay down any standards or principles to guide the
di scretion of the Court in the matter of inposition of death
penalty. The «critical choice between physical |iquidation
and life long incarceration is left to the discretion of the
court and no legislative light is shed as to how this deadly
discretion is to be exercised. The court is left free to
navigate in an uncharted sea wthout any com pass or
directional guidance. The respondents sought to find sone
gui dance in section 354 sub-section (3) of the Code of
Crimnal Procedure 1973 but | fail to see how that section
can be of any help at all in providing guidance in-the
exercise of discretion. On the contrary it nmkes the
exerci se of discretion nore difficult and uncertain. Section
354 sub-section (3) provides that in case of ~offence of
murder, life sentence shall be the rule and it is only in
exceptional cases for special reasons that death penalty may
be awarded. But what are the special reasons for which the
court may award death penalty is a matter on which section
354 sub-section (3) is silent nor is any guidance in that
behal f provi ded by any other provision of law It is left to
the Judge to grope in the dark for hinmself and 'in the
exercise of his unguided and unfettered discretion decide
what reasons may be considered as ’'special reasons’
justifying award of death penalty and whether in a given
case any such special reasons exist which should persuade
the court to depart fromthe nornmal rule and inflict death
penalty on the accused. There being no | egislative policy or
principle to guide the court in exercising its discretion in
this delicate and sensitive area of |ife and death, the
exercise of discretion of the Court is bound to vary from
judge to judge. What nmy appear as special reasons to one
judge may not so appear to another and the decision in a
given case whether to inpose the death sentence or to |et
off the offender only wth life inprisonnent would, to a
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| arge extent, depend upon who is the judge called upon to
nake the decision. The reason for this uncertainty in the
sentencing process is tw-fold. Firstly, the nature of the
sentencing process is such that it involves a highly
delicate task <calling for skills and talents very nuch
different from those ordinarily expected of |awers. This
was pointed out clearly
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and enphatically by M. Justice Frankfurter in the course of
the evidence he gave before the Royal Conm ssion on Capita
Puni shmrent :
"I nyself think that the bench-we | awers who be
cone Judges-are not very conpetent, are not qualified
by experience, to inpose sentence where any di scretion

is to be exercised. | do not think it is in the domain
of the training of lawers to know what to do with a
fellow after you find out he is a thief. I do not think

| egal. training has given you any special conpetence. |
nysel'f, hope that one of these days, and before |ong,
we wi I~ divide the functions of criminal justice.
think the |awers are people who are conpetent to
ascertain whether —or not a crime has been committed.
The whol e scheme of comon |aw judicial machinery-the
rul e of evidence, the ascertainnent of what is rel evant
and what is irrelevant and what is fair, the whole
guestion of whether you can introduce prior crines in

order to prove intent-1 think l'awers  are peculiarly
fitted for that ‘task. But all the questions that follow
upon ascertainnment of guilt, ~I- think require very

different and nuch nore diversified talents than the

| awyers and judges are nornally likely to possess.™
Even if considerations relevant to capital sentencing were
provided by the legislature, it would be a difficult
exercise for the judges to decide whether to inmpose the
death penalty or to award the life sentence. But w thout any
such guidelines given By the legislature, the task of the
judges beconmes much nore arbitrary and the sentencing
decision is bound to vary with each judge. Secondly, when
ungui ded discretion is conferred —upon the Court to choose
between Iife and death, by providing a totally vague and
indefinite criterion of 'special reasons’ wthout |aying
down any principles or guidelines for —determning what
shoul d be considered To be 'special reasons’, the choice is
bound to be influenced by the subjective philosophy of the
judge called wupon to pass the sentence and on his value
system and soci al philosophy will depend whether the accused
shall live or die. No doubt the judge wll have to give
"special reasons’ if he opts in favour of inflicting the
death penalty, Hbut that does not elimnate arbitrariness
and caprice, firstly because there being no guidelines
provi ded by the | egislature, the reasons
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whi ch may appeal to one judge as ’'special reasons’ nmay not
appeal to another, and secondly, because reasons can always
be found for a conclusion that the judge instinctively
wi shes to reach and the judge can bonafi de and
conscientiously find such reason to be ’special reasons’. It
is now recognised on all hands that judicial conscience is
not a fixed conscience; it varies fromjudge to judge depen-
ding upon his attitudes and approaches, his predilections-
and prejudices, his habits of m nd and thought and in short
all that goes with the expression "social philosophy". W
| awyers and judges like to cling to the nyth that every
deci sion which we nake in the exercise of our judicia
di scretion is guided exclusively by |legal principles and we
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refuse to adnmit the subjective elenent in judicial decision
nmaking. But that nyth now stands exploded and it is
acknow edged by jurists that the social philosophy of the
judge plays a not inconsiderable part in noulding his
judicial decision and particularly the exercise of judicia
di scretion. There is nothing |ike conplete objectivity in
the decision making process and especially so, when this
process involves naking of decision in the exercise of
judicial discretion. Every judgnment necessarily bears the
i mpact of the attitude and approach of the judge and his
soci al value system It would be pertinent here to quote
Justice Cardozo's analysis of the mind of a Judge in his
famous | ectures on "Nature of Judicial Process":

"W are reminded by WIlliamJanmes in a telling
page of his lectures on Pragmati smthat every one of us
has in truth an underlying philosophy of life, even
those of us to whomthe ~nanes and the notions of
phil osophy are unknown or anathema. There is in each of
us a  streamof y tendency, whether you choose to cal
it 'phi'l osophy or not, which gives coherence and
directionto thought-and ~ t —-action. Judges cannot
escape that current any nore than other nortals. A
their lives, forces which they do not recognize and
cannot nane, have -been tugging at them inherited
instincts, traditional beliefs, acquired convictions; -
and the resultant is an outlook on life, a conception

of ' social needs, a sense inJane’'s  phrase of 'the
total push and pressure of the  cosnops,’” which when
reasons are nicely balanced, nust determ ne where
choice shall fall. In this nental background every

problemfinds its setting. W | nay try to see things

as objectively as we pl ease. None-
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thel ess, we can never see themwi th any eyes except our
own. "
It may be noted that the human mind, even at infancy, is no
bl ank sheet of paper. W are born with predi sposition and
the process of education, formal and informal, and, our own
subj ective experiences create attitudes which effect us in
judging situations and coning to decisions. Jerome Frank

says in his book; "Law and the Mdern Mnd", in _an
observation with which I find nyself in entire agreenment:
"Wthout acquired ’'slants’ preconceptions, Ilife

could not go on. Every habit constitutes a pre-
j udgrment; were those pre-judgnents which we call habits
absent in any person, were he obliged to treat every
event as an unprecedented crisis presenting a wholly
new problem he would go mad. Interests,| points of
view, preferences, are the essence of living.  Only
death vyields conpl ete dispassionateness, for / such
di spassi onateness signifies wutter indifference.. An
"open mind’ in the sense of a mnd containing no pre-
conceptions whatever, would be a nind incapable of
| ear ni ng anyt hing, would be that of an utterly enotion-
| ess human being."
It nust be remenbered that "a Judge does not shed the
attributes of common hurmanity when be assunes the ermne."
The ordinary human nind is a nass of pre-conceptions
i nherited and acquired, often unr ecogni sed by their
possessor. "Few minds are as neutral as a sheet of plain
glass and indeed a mind of that quality may actually fail in
judicial- efficiency, for the warnmer tints of inagination
and synpathy are needed to tenper the cold |ight of reason
if human justice is to be done." It is, therefore, obvious
that when a Judge is called upon to exercise his discretion
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as to whether the accused shall be killed or shall be
permtted to live, his conclusion would depend to a |arge
extent on his approach and attitude, his predilections and
pre-conceptions, his value systemand social phil osophy and
his response to the evolving norns of decency and newy
devel opi ng concepts and ideas in penol ogical jurisprudence.
One Judge mmy have faith in the Upanishad doctrine that
every human being is an enbodi rent of the Divine and he may
believe with Mhatma Gandhi that every offender can be
recl ai med
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and transforned by love and it is imoral and unethical to
kill him while another  Judge nay believe that it is
necessary for social defence that the offender should be put
out of way and that no nmercy should be shown to himwho did
not show nercy to another. One Judge may feel that the
Naxal ites, though guilty of rmurders, . are dedicated souls
totally different from ordinary crimnals as they are
notivated not ~ by any self-interest but by a burning desire
to bring " about a revolution by elimnating vested interests
and should not therefore ~be put out of corporeal existence
whil e another Judge may take the viewthat the Naxalities
being guilty of cold  preneditated nurders are a nmenace to
the society and to  innocent men and wonmen and therefore
deserve to be liquidated. The views of Judges as to what may
be regarded as 'special reasons’ are bound to differ from
Judge to Judge depending upon his value system and socia

phil osophy with the result that whether a person shall Iive
or die depends very much upon the conposition of the bench

which tries his case and this renders the  inposition of
death penalty arbitrary and caprici ous.

Now this conclusion reached by ne is not based nerely
on theoretical or a priori considerations. On an analysis of
deci sions given over a period of years we find that in fact
there is no uniform pattern of judicial behaviour in the
imposition of death penalty and the judicial practice does
not disclose any coherent guidelines for ' the award of
capital punishnent. The Judges ‘have been awarding death
penalty or refusing to award it according to their own scale
of values and social philosophy and it is not possible to
di scern any consistent approach to the problem in the
judicial decisions. It is p apparent froma study of the
judicial decisions that sone Judges are readily and
regularly inclined to sustain death sentences, other are
simlarly disinclined and the renaining waver from case to
case. Even in the Supreme Court there are divergent
attitudes and opinions in regard to the imposition of
capital punishnent. |[If a case conmes before one Bench
consi sting of Judges who believe in the social efficacy of
capital punishnent, the death sentence would in al
probability be confirmed but if the sanme case conmes before
anot her Bench consisting of Judges who are norally and
ethically against the death penalty, the death sentence
would nost likely be comuted to life inprisonnent. The
former would find and | say this not in any derogatory or
di sparagi ng sense, but as a consequence of psychol ogi cal and
attitudinal factors operating on the
346
m nds of the Judges constituting the Bench-’special reasons’
inthe caseto justify award of death penalty while the
latter would reject any such reasons as special reasons. It
is also quite possible that one Bench nay, having regard to
its perceptions, think that there are special reasons in the
case for which death penalty shoul d be awarded whil e anot her
Bench may bonafide and conscientiously take a different view
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and hold that there are no special reasons and that only
life sentence should be inposed and it nay not be possible
to assert objectively and logically as to who is right and
who is wong, because the exercise of discretion in a case
of this kind, where no broad standards or guidelines are
supplied by the legislature, is bound to be influenced by
the subjective attitude and approach of the Judges
constituting the Bench, their value system individual tone
of their mnmind, the colour of their experience and the
character and variety of their interests and their
predi spositions. This arbitrariness in the inposition of
death penalty is considerably accentuated by the fragnented
bench structure of our 'Courts where benches are inevitably
formed with different pernutations and conbinations from
time to tine and cases relating to the offence of mnurder
cone up for hearing sonetines before one Bench, sometines
bef ore anot her soneti nes before a third and so on. Prof.

Bl ackshield has “in his Article on ’'Capital Punishnent in
India published in Volunme 21 of the Journal of the Indian
Law Institute pointed out” how the practice of bench
formati on-contributes to arbitrariness in the inposition of
death penalty. It is well-known that so far as the Suprene
Court is concerned, while the number of Judges has increased
over the years, the nunber of Judges on Benches which hear
capi tal punishnment / cases has actually decreased. Mst cases
are now heard by two judge Benches. Prof. Bl ackshield has
abstracted 70 cases in which the Suprene Court had to choose
between Iife and death while sentencing an accused for the
of fence of murder and analysing these 70 cases he has
poi nted out that during the period 28th April 1972 to 8th
March 1976 only el even Judges of the Suprene Court
participated in 10%or nore of the cases. He has |listed
these el even Judges in an ascendi ng order of |eniency based
on the proportion for each Judge of plus votes (i.e. votes
for the death sentence) to total votes and pointed out that
these statistics show how the judicial response to the
question of |life and death varies for judge to judge." It is
significant to note that out of 70 cases anal ysed by Prof.
Bl ackshield, 37 related to the period subsequent to the
conming into force of section 354 sub-section (3) of the Code
of Crimnal Procedure 1973. If a simlar
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exercise is performed with reference to cases decided by the
Supreme A Court after 8th March 1976, that being the date
upto which the survey carried out by Prof. Blackshield was

l[imted, the analysis will x reveal the same pattern of
i ncoherence and arbitrariness, the decisionto kill or not
to kill being guided to a |large extent by the com position

of the Bench. Take for exanple Rajendra Prasad' s / case
(supra) decided on 9th February 1979. 1In this case, the
death sentence inposed on Rajendra Prasad was comuted to
l[ife inprisonment by a majority consisting of Krishna Iyer,
J. and Desai, J.A P. Sen, J. dissented and was of the view
that the death sentence should be confirmed. Simlarly in
one of the cases before us, nanely, Bachan Singh v. State of
Punj ab, (I) when it was first heard by a Bench consisting of
Kai l asam and Sarkaria, JJ., Kailasam J. was definitely of
the view that the majority decision in . Rajendra Prasad’ s
case was wong and that is why 'he referred that case to
the Constitution Bench. So also in Dalbir Singh v. State of
Punjab (supra), the majority consisting of Krishna lyer, J.
and Desai, J. took the view that the death sentence inposed
on Dal bir Singh should be comuted to Ilife inprisonment
while AAP. Sen, J. struck to the original view taken by him
in Rajendra Prasad’ s case and was inclined to confirmthe
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death sentence. It will thus be seen that the exercise of
di scretion whether to inflict death penalty or not depends
to a considerable extent on the value system and socia
phi | osophy of the Judges constituting the Bench

The nost striking exanple of freakishness in inposition
of death penalty is provided by a recent case which invol ved
three accused, nanely, Jeeta Singh, Kashmira Singh and
Har bans Singh. These three persons were sentenced to death
by the Allahabad H gh Court by a judgnment and order dated
20th October 1975 for ©playing an equal part in jointly
murdering a famly of four persons. Each of these three
persons preferred a separate petition in the Suprene Court
for special I|eave to appeal against the conmmon judgnent
sentencing them all to death penalty. The special |eave
petition of Jeeta Singh cane up for hearing before a bench
consi sting of Chandrachud, J. (as he then was) Krishna |lyer,
J. and N.L. Untwalia, J: and it was dismnmissed on 15th Apri
1976. Then came the -special |eave petition preferred by
Kashmra Singh fromjail and this petition was placed for
heari ng before anot her bench consisting of Fazal Ali, J. and
nysel f. We granted | eave to Kashmira Singh linmted to
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the question of sentence ~and by an order dated 10th Apri
1977 we allowed his appeal and conmmuted his sentence of
death into one of inmprisonment for life. The result was that
whil e Kashmira Singh's death sentence was commuted to life
i mprisonnent by one Bench, - the death sentence inposed on
Jeeta Singh was confirmed by another bench and he was
executed on 6th Cctober 1981, though both had played equa
part in the murder of the famly and there was nothing to
di stingui sh the case of one from that of the other. The
special leave petition of Harbans Singh then cane up for
hearing and this tine, it was still another bench which
heard his special |leave petition. The Bench consisted of
Sarkaria and Singhal, JJ. and they rejected the specia
| eave petition of Harbans Singh on 1 6th OCctober, 1978.
Harbans Singh applied for review of this decision, but the
review petition was dismssed by Sarkaria, J. and A P. Sen
J. On 9th May 1980. It appears that though the registry of
this court had nentioned in its office report that Kashmira
Singh’s death sentence was already commuted, that fact was
not brought to the notice of the court specifically when the
special leave petition of Harbans Singh and his review
petition were di smssed. Now since his special |eave
petition as also his review petition were dismssed by this
Court, Harbans Singh woul d have been executed on 6th Cct ober
1981 along with Jeeta Singh, but fortunately for him he
filed a wit petition in this Court and on that wit
petition, the court passed an order staying the execution of
his death sentence. Wen this wit petition cane up for
hearing before a still anot her bench consisting of
Chandrachud, C.J., D. A Desai and AN. Sen. JJ., it was
pointed out to the court that the death sentence inmposed on
Kashmra Singh had been commuted by a bench consisting of
Fazal Ali, J. and nyself and when this fact was pointed out,
the Bench directed that the case be sent back to the
President for reconsideration of the clenency petition filed

by Harbans Singh. This is a classic case which illustrates
the judicial vagaries in the inmposition O death penalty and
denonstrates vividly, in all its cruel and stark reality,

how the infliction of death penalty is influenced by the
conposition of the bench, even in cases governed by section
354 sub-section (3) of the Code of Criminal Procedure 1973.
The question nmay well be asked by the accused: Am1 to live
or die depending upon the way in which the Benches are
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violative of the fundanental guarantees enshrined in

Articles 14 and 21 ?
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If we study the judicial decisions given by the courts
over a nunber of vyears, we find Judges resorting to a w de
variety of factors in justification of confirnmation or
comut ati on of death sentence and these factors when
anal ysed fail to reveal any coherent pattern. This is the
i nevitabl e consequence of the failure of the legislature to
supply broad standards or guidelines which would structure
and channelise the discretion of the court in the matter of
i mposition of death penalty. O course, | may nmake it clear
that when | say this | do not wish to suggest that if broad
standards or guidelines are  supplied by the |egislature,
they would necessarily cure death penalty of the vice of
arbitrariness or freakishness.-M. Justice Harlan pointed
out in M Gautha v. California(l) the difficulty of
fornul ati ng standards or guidelines for channelising or
regul ating the discretion of the court in these words ":

"Those who have conme to grips with the hard task
of actually attenpting to draft means of channeling
capital sentencing discretion have confirmed the | esson
taught by history...To identify before the fact those
characteristics of crimnal homcides and their
perpetrators which call for the death penalty, and to
express these characteristics in language which can be
fairly understood and applied by the sentencing
authority, appear to be tasks which are beyond present
human ability."

But whet her adequat e - st andar ds or guidelines can be
fornulated or not which woul d cure the aspects of
arbitrariness and capriciousness, the fact remains that no
such standards or guidelines are provided by the |egislature
in the present case, wth the “result that the court has
ungui ded and untrammelled discretion in choosing  between
death and life inprisonment as penalty for the crine of
murder and this has led to considerable arbitrariness and
uncertainty. This is evident froma study of -the decided
cases which clearly shows that the reasons for confirmation
or comrutation of death sentence relied upon by the court in
different cases defy coherent analysis. Dr. Raizada has, in
his nonurent al doct or al st udy entitled "Tr ends in
sentencing; a study of the inportant penal statutes -and
judicial pronouncenents of the Hi gh Courts andthe Suprene
Court" identified a large nunmber of decisions of this Court
wher e inconsi s-
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tent awards of puni shnent have been made and the judges have
frequently articulated their inability to prescribe or
follow consistently any standards or guidelines. - He has
classified cases upto 1976 in terns of the reasons given by
the court for awarding or refusing to award death sentence.
The analysis made by him is quite rewar di ng and
illum nating.

(i) one of the reasons given by the courts in a nunber

of cases for inposing death penalty is that the

murder is "brutal", "cold bl ooded", "deliberate",
"unpr ovoked", "fatal ", "gruesone”, "wi cked",
"cal | ous", "heinous" or "violent". But the use of

these labels for describing the nature of the
nmurder is indicative only of the degree of the
court’s aversion for the nature or the manner of
comm ssion of the crine and it is possible that
different judges may react differently to these
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(i)

situations and noreover, sone judges may not
regard this factor as having any rel evance to the
i nposition of death penalty and nmay therefore
decline to accord to it the status of "specia
reasons”. In fact, there are nunerous cases, where
despite the murder being one falling within these
categories, the court has refused to award death
sentence. For exanple, Janardharan whose appea
was decided along with the appeal of Rajendra
Prasad had killed his innocent wife and children
in the secrecy of night and the nurder was
del i berate and cold bl ooded, attended as it was
with considerable brutality, and yet the najority
consisting of Krishna lyer, J. and D. A Desai, J.
comuted his ~death sentence to life inprisonment.
So al so Dube had committed triple murder and stil
his death sent ence was conmut ed to life
i mprisonnment” by the same two |earned Judges,
nanely, Krishna Iyer, J. and D. A Desai, J. It is
therefore clear that the epithets nentioned above
do not i ndi cate any clearcut well def i ned
cat egories but are nmerely expressive of the
intensity of judicial reaction to the nurder
whi ch may not be uniformin all Judges and even if
the nmurder falls within one of these categories,
that factor has been regarded by sone judges as
rel evant. and by others, as irrelevant and it has
not been uniformy appliedas a salient factor in
det er mi ni ng whet her or not death penalty should be
i mposed.

There have been cases where death  sentence has
been A . . awarded on the basis of constructive or
joint liability arising under sections 34 and 149.
Vide: Babu v. State of U P.,(1) Mikhtiar Singh v.
State of Punjab,(2) Masalt v. State of U P.,(3)
@Qurcharan Singh v. State - of Punjab.(4) But,
there are equally a |arge nunber of cases whether
death sentence has not been awarded -because the
crimnal liability of the accused was only . under
section 34 or Section 149. There are no establi-
shed criteria for awarding or refusing to award
death sentence to an accused who hinself did not
give the fatal blow but was involved in the
conmi ssion of - murder along with other assailants
under section 34 or section 149.

(iii)The position as regards mtigating factors also

shows the sane incoherence. One nmitigating factor
which -, has often been relied upon for/ the
purpose of com muting the death sentence to life
i mprisonnent is the youth of the offender. But
this too has been quite arbitrarily applied by the
Supreme Court. There are . cases such as State of
U P. v. Suman Das, (5) Raghubir Singh v. Sate of
Haryana(6) and Gurudas Singh V. State of
Raj ast han(7) where the Suprenme Court took into
account the young age of the appellant and refused
to anard death sentence to him Equally there are
- cases such as Bhagwan Swarup v. State of U P.(")
and Raghomani v. State of UP.(9) where the
Supr ene Court took the view that youth is no
ground for extenuation of sentence. Mreover there
is also divergence of opinion as to what shoul d be
the age at which an offender may be regarded as a
young man deserving i of conmutation. The result
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(iv)
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is that as pointed out

by Dr. Raizada, in sonme situations young of fenders who
have committed multiple murders get reduction in life
sentence whereas in others, "where neither the | oss of
as many human lives nor of higher valued properly” is
i nvol ved, the accused are awarded death sentence.

one other mtigating factor which is often taken into
account is delay in final sentencing. This factor of
delay after sentence received great enphasis in Ediga
Annamma v. State of Andhra Pradesh, (1) Chawa v. State
of Haryana, (2) Raghubir Singh v. State of Haryana
(supra) Bhur Singhwv. State of Punjab,(3) State of
Punjab v Hari Singh(4) and Gurudas Singh v. State of
Raj ast han(5) and in these cases delay was taken into
account for the purpose of awarding the |esser
puni shrent of ~ life inmprisonnent. |In fact, in Raghubir
Singh v. State of Haryana (supra) the fact that for 20
nmonths the spectre of death penalty nmust have been
tornenting his soul was held sufficient to entitle the
accused to reduction in sentence. But equally there are
a large nunber of cases where death sentences have been
confirmed, even when two or nore years were taken in
finally disposing of the appeal; Vide: Rishdeo v. State
of U P.,(6) Bharmal Mapa v. State of Bonbay(7) and
other cases given by Dr. Raizada in foot-note 186 to
chapter Il1l. | These decided cases show that there is no
way of predicting. the exact period of prolonged
proceedi ng whi ch may favour an accused. Wether any im
portance should be given'to the factor of delay and if
so to what extent are matters entirely w thin the dis-
cretion of the court and it is not possible to assert
with any definitiveness that a particular period of
delay after sentencing wll~ earn for the @ accused
i munity

fromdeath penalty. It follows as a necessary
corrolary from these vagaries in sentencing
arising from the factor of delay, that the
i mposition of capital punishnment becones nore or
| ess a kind of cruel judicial lottery. If the case
of the accused is handled expeditiously by the
prosecution, defence |awer, sessions court, High
Court and the Suprene Court, then this mtigating
factor of delay is not available to him for
reduction to life sentence. If, on the other hand,
there has been |ack of despatch, engineered or
natural, then the accused may escape the gall ows,
subj ect of course to the judicial vagaries arising
from other causes. |In other words, the nore
efficient the proceeding, the nore certain the
deat h sentence and vi ce-versa

(v) The enbroilment of the accused in an innora
rel ati onship has been condoned and in effect,
treated as an extenuating factor in Raghubir Singh
v. State of Haryana (supra) and Basant Laxnan More
v. State of Maharashtra(l) while in Lajar Masih v.
State of U P.,(2) it has been condened and in
effect treated as an aggravating factor. There is
thus no wuniformty | - of approach even so far as
this factor is concerned.

Al these facors singly and cumulatively indicate not

nerely that there is an enornmous potential of arbitrary
award of . death penalty by the H gh Courts and the Supremne
Court but that, .; in fact, death sentences have been
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awarded arbitrarily and freakishly. Vide: Dr. Upendra Baxi’'s
note on "Arbitrariness of Judicial Inmposition of Capita
Puni shment .

Prof essor Blackshield has also in his article on
"Capital Punishnent in India" comented on the arbitrary and
capricious nature of imposition of death penalty and
denonstrated forcibly and al nost concl usi vel y, t hat
arbitrariness and uneven incidence are inherent and
inevitable in a system of capital punishnment. He has taken
the decision of this Court in Ediga Anamma v. State of
Andhra Pradesh (supra) as the dividing line and exam ned the
judicial decisions given by this Court subsequent to the
deci sion in Ediga
354
Ananmme’ s case, where this Court had to choose between life
and death wunder section 302 of the Indian Renal Code. The
cases sub sequent to the decision in Ediga Anamm’s case
have been chosen for ~ study and  anal ysis presunbly because
that was 'the-decision in which the court for the first time
set down " sonme working formula whereby a synthesis could be
reached between death sentence and'life inprisonment and
Krishna lyer, J. speaking on behalf of the court, formulated
various grounds which in “his opinion, mght warrant death
sentence as an exceptional nmeasure. But, despite this
attenpt nmade in Ediga Anamma’'s case to evolve sone broad
standards or guidelines for inposition of death penalty, the
subsequent deci si ons, as poi nt ed out by Pr of essor
Bl ackshield, display the sane pattern of conf usi on,
contradictions and ‘aberrations as the decisions before that
case. The |I|earned author has taken 45 reported  decisions
given after Ediga Anamm’s case and shown that it is not
possible to discern any coherent pattern in these decisions
and they reveal con tradictions and inconsistencies in the
matter of inposition of death penalty.  This is how the
| earned author has sumred up~ his conclusion after an
exam nation of these judicial decisions:

"But where life and death are at st ake,

i nconsi stenci es which are understandable may not be

acceptabl e. The hard evidence of the acconpanying "kit

of cases" compels the conclusion that, —at least in
contemporary India, M. Justice Douglas’ argument .in

Furman v. Georgia is correct: that —arbitrariness and

uneven incidence are inherent and inevitable in _a

systemof capital punishment and that therefore-in

I ndian constitutional terms, and in spite of Jagnohan

Singh- the retention of such a system necessarily

violates Article 14's guarantee of "equality before the

| aw'.
It is clear from a study of the decisions of  the higher
courts on the life-or-death choice that judicial adhocismor
judicial inpressionismdom nates the sentencing exercise and
the infliction of death penalty suffers fromthe \vice of
arbitrariness and caprice.

| may point out that Krishna lyer, J. has also cone to
the the sane conclusion on the basis of his |ong experience
of the sentencing process. He has analysed the different
factors which have prevailed wth the Judges fromtine to
time in awarding or refusing
355
to award death penalty and shown how some factors have
weighed A with one Judge, sone with another, sone with a
third and so on, resulting in chaotic arbitrariness in the
i mposition of death penalty. | can do no better than quote
his own words in Rajendra Prasad s case (supra):

"Law must be honest to itself. Is it not true that
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sone judges count the nunber of fatal wounds, sonme the
nature of the weapon used, others count the corpses or
the degree of horror and yet others | ook into the age
or sex of the offendar and even the Ilapse of tine
between the trial Court’s award of death sentence and
the final disposal. O the appeal ? Wth sone judges,
notives, provocations, primary or constructive guilt,
nental disturbance and old feuds, the savagery of the
mur derous nonent or the plan which has preceded the

killing; the social nilieu, the sublimted class
conpl ex and other odd factors enter the sentencing
cal cul as. Stranger still, a good sentence of death by

the trial Court is sonetines upset by the Suprene Court
- |; because of law s delays. Courts have been directed
execution of nurderers who are nental cases, who do not
fall within the MNaghten rules, because of the insane
fury - of the slaughter. ‘A big margin of subjectivism
a preference for old English precedents, theories of

nmodern penol ogy, behavi or al enphasi s or soci a
ant ecedent s, j udi ci al hubri s or human rights
per spectives, crimnological literacy -. or fanatica

reverence for outworn social philosophers burried in

the debris of time except as part of history-this h

plurality of forces plays a part. in swnging the

pendul um of sentencing justice erratically."
Thi s passage fromthe judgnent of the | earned Judge exposes,
in |anguage remarkable for its succinctness as well as
el oquence, the vagarious nature of the inposition of death
penalty and highlights a few of the causes responsible for
its erratic operation. | find nyself totally in agreenent
with these observations of the | earned - Judge.

But when it was contended that sentencing discretion is
i nherent in our legal system and, infact, it is desirable,
because no two cases or crimnals areidentical and if no
di scretion is left to the

356
court and sentencing is to be done according to/a rigid
predeterm ned fornula | eaving « no room for judicia

di scretion, the sentencing process would cease 'to be
judicial and would de-generate into a bed of procrustean
cruelty. The argunent was that having regard to the nature
of the sentencing process, it is inpossible to |lay down any
standards or guidelines which wll provide for the endless
and often unforeseeable variations in fact situations - and
sentencing discretion his necessarily to be left to the
court and the vesting of such discretion in the court, even
if no standards or gui delines are provided by the
| egi slature for structuring or challenging such discretion

cannot be regarded as arbitrary or unreasonable.”  This
argunent, plausible though it nay seem is in ny opinion not
well a founded and nust be rejected. It is true that
crimnal cases do not fall into set behaviouristic patterns
and it is almpst inpossible to find two cases which are
exactly identical. There are, as pointed out by Sarkaria, J.
in the majority judgnment, "countless pernutations -and
conbi nati ons which are beyond the anticipatory capacity of
the human cal culus". Each case presents its own distinctive
features, its peculiar conbinations of events and its unique
configuration of facts. That is why, in the interest of
i ndividualised justice, it is necessary to vest sentencing
discretion in the court so that appropriate sentence nmay be
i nposed by the court in the exercise of its judicia

di scretion, having regard to the peculiar facts and
circunstances of a given case, or else the. sentencing
process would cease to be just and rational and justice
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woul d be sacrificed at the altar of blind uniformty. But at
the sane tinme, the sentencing discretion conferred upon the
court cannot be altogether wuncontrolled or unfettered. The
strategemwhich is therefore followed by the |egislatures
while creating and defining offences is to prescribe the
maxi mum puni shment and in sonme cases, even the m ni mum and
leave it to the discretion of the court to decide upon the
actual term of inprisonment. This cannot be regarded as
arbitrary or unreasonable since the discretion that is |eft
to the court is to choose an appropriate term of punishnent
between the I|imts laid down by the legislature, having
regard to the distinctive features and the peculiar facts
and circunstances of the case. The confernent of such
sentencing discretion is plainly and indubitably essentia
for rendering i ndi vidualised justice. But where the
di scretion granted to the court is to choose between life
and death wi thout any standards or guidelines provided by
the legislature, the death penalty does becone arbitrary and
unr easonabl e. “The death penalty is
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qualitatively different froma sentence of inprisonnment.
Whet her | a sentence of inprisonment is for two years or five

years or for life, it is qualitatively the sane, namely, a
sentence of inprisonnent, but the death penalty is totally
different. It is /irreversible; it is beyond recall or

reparation; it extinguishes life. It is the choice between -
life and death which the court is required to nake and this
isleft toits sole discretion unaided and ungui ded by any
| egi slative yardstick to determine the choice. The only
yardstick which may  be said to have been provided by the
legislature is that Iife sentence shall be therule and it
is only in exceptional cases for special reasons that death
penalty may be awarded. but it is nowhere indicated by
legislature as to what should be regarded as f !specia

reasons’ justifying inposition of death penalty. The awesomne
and fearful discretion whether tokill a man or to let him
live is vested in the court and the court is called upon to
exercise . this discretion guided only by its own perception
of what may be regarded as ’'special reasons’ wthout any
i ght shed by the legislature. It is difficult to appreciate
how a |aw which confers such wunguided discretion on the
court without any standards or guidelines on so vital an
issue as the choice between |life and death can be regarded
as constitutionally wvalid. If | may quote the words  of
Harl an, J.:

"our schene of ordered liberty is based, 1ike the
conmmon | aw, on enlightened and uniformy applied | ega
principles, not on ad hoc notions of what is right or
wong in a particular case"

There nust be standards or principles to guide the court in
maki ng the choice between I|ife and death and it “cannot be
left to the court to decide upon the choice on an ad hoc
notion of what it conceives to be "special reasons’ in a
particul ar case. That is exactly what we nean when we say
that the governnent should be of |aws and not y of nen and
it makes no difference in the application of this princi-
pl e, whether ’'nen’ belong to the administration or to the
judiciary. It is a basic requirenent of the equality clause
contained in Article 14 that the exercise of discretion nust
al ways be guided by standards or norns so that it does not
degenerate into arbitrariness and operate unequally on
persons simlarly situate. Wiere unguided and unfettered
di scretion is conferred on any authority, whether it be the
executive or the judiciary, it can be exercised arbitrarily
or
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capriciously by such authority, because there would be no
standards k or principles provided by the legislature with
reference to which the exercise of the discretion can be
tested. Every formof arbitrariness, whether it be executive

waywar dness or judicial adhocism is anathema in our
constitutional scheme. There can be no equal protection
wi t hout equal principles in exerci se of di scretion.

Therefore. the equality clause of the Constitution obligate
that whenever death sentence is inposed it nust be a
principled sentence, a sentence based on sone standard or
principle and not arbitrary or indignant capital punishrment
It has been said that "a Judge untethered by a text is a
dangerous instrunment, and | nmay well add that Judge power,
uncanal i sed by clear principles, nmay be equally dangerous
when the consequence of the  exercise of discretion nmay
result in the hanging of 'a human being It is obvious that if
judicial discretion is not guided by any standard or norns,
it would 'degenerate into judicial caprice, which, as is
evident from the foregoing discussion, has in fact happened
and in such a situation, unregulated and un-principled
sentencing discretion in a highly sensitive area involving a

guestion of life and death would clearly be arbitrary and
hence violative of the equal protection clause contained in
Article 14. It would also mlitate against Article 21 as

interpreted in Maneka Gandhi’'s case (supra) because no
procedure for depriving a person of his - life can be regarded
as reasonable, fair and just, if it -vests uncontrolled and
unregul ated discretion in the court whether to award death
sentence or to inflict  only the punishment of Ilife im
prisonment. The need for well recognised principles to
govern the ’'deadly’ discretion is so interlaced with fair
procedure that unregul ated power not structured or guided by
any standards or principles would fall foul of Article 21.
The respondents however contendent that the absence of
any standards or guidelines in the Ilegislation did not
affect the constitutional validity of the death /penalty,
since the sentencing discretion being vested in the court,
standards or principles for regulating the exercise of such
di scretion could always be evolved by the court ~and the
court could by a judicial fiat |ay down standards or norirs
whi ch woul d guide the Judge in exercising his discretion to
award the death penalty. Now it is true that there are cases
where the court lays down principles and standards for
gui dance in the exercise of the discretion conferred upon it
by a statute, but that is done by the court only in those
cases where
359
the principles or standards are gatherable from the
provi sions of the statute Where a statute confers discretion
upon a court, the statute may |ay down the broad standards
or principles which should guide the court in the exercise
of such discretion or such standards or principles my be
di scovered from the object and purpose of the statute, its
underlying policy and the schene of its provisions and sone
times, even fromthe surrounding circunstances. Wen the
court lays down standards or principles which should guide
it in the exercise of its discretion, the court does not
evol ve any new standards or principles of its own but nerely
di scovers themfromthe statute. The standards or principles
laid down by the court in such a case are not standards or
principles created or evolved by |’ the court but they are
standards or principles enunciated by the legislature in the
statute and are nerely discovered by the court as a matter
of statutory interpretation. It is not legitimate for the
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court to create or evolve any standards or principles which
are not found in the statute, because enunciation of such
standards or principles is a legislative function which
bel ongs to the legislative and not to the judicia
department. Moreover, it is difficult to see how any
standards or principles which would adequately guide the -
exercise of discretion in the matter of inposition of death
penalty can be evolved by the court. Sarkaria, J. hinself
has |l amented the inpossibility of fornulating standards or
guidelines in this highly ' sensitive area and pointed out
in the majority judgnent:
" there is little agreenment anong penol ogists
and jurists as to what information about the crine and
crimnal is relevant and what is not relevant for
fixing the dose of puni shnent for a person convicted of
a particular offence. According to Cessare Beccaria,
who is supposed to be the intellectual progenitor of
today’s fixed sentencing novement, ’'crinme are only to
be measured by the injury done to society.” But the
20t h_Century soci ol ogi sts do not wholly agree with this
view. I n-the opinion of Von Hirsch, the "seriousness of
a crime depends both on the harm done (or risked) by
the act and degree of actor’s culpability." But howis
the degree of ‘that culpability to be nmeasured. Can any
thernonet er be devised to neasure its degree ?
This passage fromthe nmjority judgnent provides a nost
conplete and conclusive answer to the contention of the
respon-
360
dents that the court —may evolve its own standards or
principles for guiding the exercise of its discretion. This
is not a function which can be satisfactorily and adequately
performed by the court nore particularly when the judicia
perception of what may be regarded as proper and rel evant
standards or guidelines is ‘bound to vary fromjudge having
regards to his attitude and approach, his predilections and
prejudi ces and his scale of values and social phil osophy.

| am fortified in this view by the decision of the
Supreme Court of the United States in Furman v. Georgia
(supra). The question which was brought before the court for
consideration in that Case was whether the inposition and
execution of death penalty constituted "cruel and unusua
puni shnent" within the nmeaning of the Eighth Anendnent as
applied to the States by the Fourteenth. The court, by a
majority of five against four, held that the death penalty
as t hen admi ni stered in t he United St ates was
unconstitutional, because it was being used in an arbitrary
manner and such arbitrariness in capital punishnment was a
viol ation of the Ei ghth Anmendnent prohibition agai nst "crue
and unusual puni shment" which was nade applicable to the
States by the Fourteenth Amendnent. Brennan J. and Marshall
J. took the view that the death - penalty was per se
unconstitutional as violative of the prohibition of the
Ei ght h Amendnent. Brennan, J. held that the death penalty
constituted cruel and unusual punishnment as it did not
conport with human dignity and it was a denial of human
dignity for a State arbitrarily to subject a person to an
unusual |y severe punishnent which society indicated that it
did not regard as acceptabl e and which could not be shown to
serve any penal pur pose nor e effectively t han a
significantly less drastic punishnment. Marshall, J. stated
that the death penalty violated the Ei ghth Amendnment because
it was an excessive and unnecessary punishnment and also
because it was nmorally unacceptable to the people of the
United States. The other three |earned Judges nanely,
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Douglas, J. Stewart, J. and Wiite, J. did not subscribe to
the view that the death penalty was per se unconstitutiona
inall circunstances but rested their judgnent on the
l[imted ground that the death penalty as applied in the
United States was unconstitutional. Douglas, J. argued that
"we deal wth a systemof |law and of justice that |eaves to
the uncontrolled di scretion of judges or juries the
det erm nati on whether defendants commtting these crines
should die or be inprisoned. Under these | aws no standards
govern the selection of the penalty. People live or die
dependent on the whimof one man or of twelve,"
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Stewart, J. also voiced his concern about the ungui ded and
unregul ated discretion in the sentencing process and
observed: "...the Eighth and Fourteenth Anendnents cannot

tolerate the infliction of a sentence of death under |ega

systens that pernit this unique penalty to be so wantonly
and so ~freakishly inposed." The renmmining four Judges,
nanely, Burger, C.J. Blackmun, J. Powell, J. and Rehnqui st,
J. took ‘the opposite view and upheld the constitutiona

validity of the death penalty in its entirety. It will thus
be seen that the view taken by the majority decision in this
case was that a |awwhich gives uncontrolled and ungui ded
discretion to the Judge (or the jury) to choose arbitrarily
bet ween death sentence and I|ife inprisonnent for a capita

of fence violates the Eighth Amendnment which inhibits crue

and unusual puni shnent. Now Sarkaria, J. speaking on behal f
of the majority, 'has brushed -aside this  decision as
i napplicable in India on the ground that we "do not have in
our Constitution any provision |like the E ghth Amendnment nor
are we at liberty to apply the test of reasonableness with
the freedom with which the Judges of the Suprene Court of
America are accustoned to apply the 'due process’ clause." |
amunable to agree wth this reasoning put forward in the
majority judgnent. | have already pointed out that though
there is no explicit provision in our Constitution
prohi biting cruel and unusual punishment, this Court has in
Francis Mullin's case (supra) held that inmmnity against
torture or cruel and wunusual punishnent or treatnment is
implicit in Article 21 and therefore, if any punishment is
cruel and wunusual, it would be violative of basic human
dignity which 1is guaranteed under Article 21. Mreover, in
Maneka Gandhi’'s case (supra) this court has by a process of
judicial interpretation brought in the procedural due
process clause of the American Constitution by reading in
Article 21 the requirenent that the procedure by which a
person may be deprived of his |life or personal liberty nust
be reasonable, fair and just. Douglas, J. has al so pointed
out in Furman’s case (supra) that "there is . increasing
recognition of the fact that the basic thene of /equa

protection is inplicit in 'cruel and unusual’ punishnment. A
penalty ....should be considered 'unusually’ inmposed. if it
is adm nistered arbitrarily or discrimnatorily" and  thus
brought in the equal protection clause for invalidating the
death penalty. It is also significant to note that despite
the absence of provisions like the Anmerican Due Process
Cl ause and the Ei ghth Anendnent, this Court speaking through
Desai, J. said in
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Suni|l Batra v. Del hi Adm nistration. (1)

"Treatnment of a human being which offends human
dignity, inposes avoidable torture and reduces the man
to the level of a beast would certainly be arbitrary
and can be questioned under Article 14.. ." Krishna
lyer, J. was nore enphatic and he observed in the sane
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case.

"True, our Constitution has no ’'due process’
clause or the VIII Amendrment; but, in this branch of
| aw, after Cooper.. and Maneka Gandhi........... t he
consequence s the same. For what is punitively
out r ageous, scandal i zi ng unusual or cruel or

rehabilitatively counter productive is unar guabl y

unreasonabl e and arbitrary and is shot down by Article

14 and 19 "
It should be clear fromthese observations in Sunil Batra’'s
case to which Cbandrachud, C.J. was also a party, that
Sarkaria, J. speaking on behalf of the majority Judges, was
inerror inrelying on the absence of the American due
process clause and the Eighth Amendnment for distinguishing
the decision in Furman’s case (supra) and uphol di ng death
penalty. The decision in Furnan’s case cannot, therefore, be
rejected as inapplicable in India. This decision clearly
supports the view that where uncontrolled and unregul ated
di scretion is - conferred on the court wthout any standards
or guidelines provided by the legislature, so as to permt
arbitrary-and —uneven inposition of death penalty, it would
be violative of both Articles 14 and 21

It may be pointed out that subsequent to the decision
in Furman’s case (supra) and as a reaction to it the
| egi sl atures of several States in the United States passed
statutes limting or controlling the exercise of discretion
by means of explicit standards to be followed in the
sentenci ng process. These ' guided  discretion” statutes
provi ded standards typically “in the form of specific
aggravating and mtigating circunstances that mnmust be taken
into account before death sentence can be handed down. They
al so provided for separate phases of the trial to determne
guilt and punishment (1) Al.R 1978 SC 1675.
363
and for automatic appellate review of death sentences. The
constitutional validity of some of these ’'guided discretion
statutes was challenged in Gegg v. Georgia (supra) and
conpani on cases and the Supreme Court of the United States
uphel d these statutes on the ground that providing specific
sentencing guidelines to be followed in a -separate post
conviction phase of the trial would free the -sentencing
decision of arbitrariness and discrimnation. There is
consi derabl e doubt expressed by leading jurists .in the
United States in regard to correctness of this -decision
because in their view the guide Ilines provided by these
statutes in the form of specific aggravating and/or
mtigating circunstances are too broad and too vague to
serve as an effective guide to discretion. In fact, while
dealing with the challenge to the constitutional validity of
a 'guided discretion’ statute enacted by the Legislature of
Massachusettes, the Suprene Court of Massachusettes by a
majority held in District Attorney for the Suffolk District
v. Watson (1) that the statute providing for inposition of
death penalty was unconstitutional on the ground that it was
violative of Article 26 of the Declaration of R ghts of the
Massachusettes Constitution which prohibits infliction of
cruel or unusual punishnment. Henneseey, C.J. pointed out
that in enacting the inpugned statute the Legislature of
Massachusettes had clearly attenpted to follow the mandate
of the Furman opinion and its progeny by promul gating a | aw
of guided and channelled jury discretion, but even so it
transgressed the prohi bition of Article 26 of t he
Decl aration of Rights of the State Constitution. The | earned
Chi ef Justice observed: " it follows that we accept the
wi sdom of Furman that arbitrary and capricious infliction of
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death penalty is unconstitutional. However, we add that such
arbitrariness and discrimnation, which inevitably persists
even under a statute which neets the demands of Furman

offends Article 26 of the Massachusettes Declaration of
Rights.” But we are not concerned here with the question as
to whether the decision in Gegg' s case represents the
correct law or the decision of the Massachusettes Suprene
Court in Watson’s case. That controversy does not arise here
because adnittedly neither the Indian Penal Code nor any
ot her provision of law sets out any aggravating or
mtigating circunstance or any other considerations which
must be taken into account in determning whether death
sent ence shoul d be
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awarded or not. Here the sentencing discretion conferred
upon the court is totally uncontrolled and unregul ated or if
| may borrow an expression from Furman’s decision, it is
'standardless’ and unprincipl ed’

It is true that there are certain safeguards provided
in the Code of Crimnal Procedure, 1973 which are desi gned
to obviate errors in the exercise of judicial discretion in
the matter of inposition of death penalty. Section 235 sub
section (2) bifurcates the trial by providing two hearings
one at the pre-conviction stage and another at the pre-
sentence stage so/that at the second stage foll ow ng upon
conviction, the court can gather relevant information
bearing on the question of punishnment —and decide, on the
basis of such information, what woul'd be the appropriate
puni shment to be inposed on the offender. Section 366 sub-
section (1) requires.the court passing a sentence of death
to submt the proceedings to the High Court and when such
reference is nmade to the Hi gh Court for confirmation of the
death sentence, the H gh Court may under section 367 direct
further inquiry to be nmade or additional evidence to be
taken and under section 368, confirmthe sentence of death
or pass any other sentence warranted by law or annual or
alter the conviction or order a’ newtrial or acquit the
accused. Section 369 enjoins that in every reference so
made, the confirmation of the sentence or any new sentence
or order passed by the H gh Court, shall, when such court
consists of two or nore judges, be made, passed-and signed
by at least two of them Then there is also a proviso in
section 379 which says that when the H gh Court on appea
reverses an order of acquittal and convicts the accused and
sentences him to death, the accused shall have a right to
appeal to the Suprene Court. Lastly there is an over-riding
power conferred on the Supreme Court under Article 136 to
grant, in its discretion, special leave to appeal to an
accused who has been sentenced to death. . These are
undoubt edl y sone saf eguards provi ded by the | egislature, but
in the absence of any standards or principles provided by
the legislature to guide the exercise of the sentencing
di scretion and in view of the fragnented bench structure of
the Hgh Courts and the Supreme Court, these safeguards
cannot be of any help in elimnating arbitrariness -and
freaki shness in inposition of death penalty. Judicial ad
hoci smor waywardliness would continue to characterise the
exerci se of sentencing discretion whether the Bench be of
two judges of the H gh Court or of two or three judges of
the Supreme Court and arbitrary and uneven incidence of
deat h
365
penalty would continue to afflict the sentencing process
despite these procedural safeguards. The reason is that
these safeguards are nerely peripheral and do not attack the
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main problem which stens from lack of standards or
principles to guide the exerci se of the sentencing
di scretion. Stewart, J. pointed out in Gregg s case (supra),
"...the concerns expressed in Furman that the penalty of
death not be inposed in an arbitrary or capricious nanner
can be met by a carefully drafted statute that ensures that
the sentencing authority is given adequate information and
gui dance. As a general proposition these concerns are best
nmet by a systemthat provides for a bifurcated proceedi ng at
which the sentencing authority is apprised of t he
information relevant to the inposition of sentence and
provided wth standards to guide its use of the
information." The first requirenment that there should be a
bi furcated proceeding at which the sentencing authority is
apprised of the information relevant to the inposition of
sentence is met by the enactrment of section 235 sub-section
(2), but the second requirenment that the sentencing
aut hority shoul d be provided with standards to guide its use
of the informationis not satisfied and the inposition of
death penalty under section 302 of the Indian Penal "ode
read with section 354 sub-section  (3) of the Code of
Crimnal Procedure, 1973 nust therefore be held to be
arbitrary and capricious and hence violative of Articles 14
and 21.

There is also one other characteristic of death
penalty that is revealed by a study of the deci ded cases and
it is that death sentence has a certain class conpl exion or
class bias in as 'nuch as it is largely the poor and the
down-trodden who are the victinms of this extrene penalty. W
woul d hardly find a rich or —affluent person going to the
gal l ows. Capital punishment, as pointed out by Warden Duffy
is "a privilege of the poor." Justice Douglas also observed
in a fanmbus death penalty case "Forner Attorney Pansey C ark
has said: 'it is the poor, the sick, “the ignorant, the
power| ess and the hated who are executed' . "So al so Governor
Disalle of Chio State speaking from his personal experience
with the death penalty said:

"During my experience as Governor of Chio, | found
the men in death row had one thing in conmon; they were
pennil ess. There were other conmon denom nators, | ow
mental capacity, little or no education, few friends,
br oken
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hones-but the fact that they had no npbney was a
principal factor in their being condemmed to death..."
The sane point was stressed by Krishna Iyer, J. in-Rajendra
Prasad’ s case (supra) with his usual punch and vigour and in
hard hitting | anguage distinctive of his inimtable style:
"Who, by and large, are the nmen whomthe gall ows
swal l ow. The white-collar crimnals and the corporate
crimnals whose wilful economic and environmenta
crines inflict mass deaths or who hire assassins and
mur der by renote control? Rarely. Wth a. few
exceptions, they hardly fear the halter. The feuding
villager, heady with country |liquor, the striking
wor kers desperate wth defeat, the political dissenter
and sacrificing liberator intent on changing the socia
order from satanic misrule, the waifs and strays whom
soci ety has hardened by neglect into street toughs, or
the poor househol der-husband or wife-driven by dire
necessity or burst of tantruns-it is this person who is
the norning neal of the nacabre executioner."
"Hi storically speaking, capital sentence perhaps
has a class bias and col our bar, even as crimnal |aw
barks at both but bites the proletariat to defend the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 156 of 159

proprietariat a reason which, incidentally, explains
why corporate crimnals including top executives whom
by subtle processes, account for slow or sudden killing

of large nmenbers by adulteration, snuggling, cornering,
pol lution and other invisible operations, are not on
the wanted list and their offending operations which
directly derive profit from mafia and white-collar
crimes are not visited with death penalty, while
relatively | esser delinquencies have, in statutory and
forensic rhetoric, deserved the extrene penalty."
There can be no doubt that death penalty in its actua
operation is discrimnatory, for it strikes nostly against
the poor and deprived sections of the conmunity and the rich
and the affluent usually escape from its clutches. This
circunstance also adds to ‘the arbitrary and capricious
nature of the death penalty and renders it unconstitutiona
as being violative of Articles 14 and 21
367

Before | part with this topic | may point out that only
way in which the vice of arbitrariness in the inposition of
death penalty can be renpved is by the |Iaw providing that in
every case where the death sentence is confirmed by the High
Court there shall be an automatic review of the death
sentence by the Suprene Court sitting ~as a whole and the
death sentence shall not be affirmed or  inposed by the
Supreme Court wunless it is approved unaninously by the
entire court sitting enbanc and the only exceptional cases
i n which death sentence may be affirned or inposed should be
legislatively limted to those ~where the offender is found
to be so depraved that it is not possible to reform him by
any curative or rehabilitative therapy and even after his
rel ease he would be a serious nenaceto the society and
therefore in the interest of the society he is required to
be elimnated. O course, for ~reasons | have | already
di scussed such exceptional cases would be practically ni
because it is alnost inpossible to predicate of any person
that he is beyond reformation or redenption and therefore,
froma practical point of view death penalty woul d be al npost
nor-exi stent But theoretically it nmay be possible to say
that if the State is in a position to establish positively
that the offender is such a social nobnster that even after
suffering life inprisonment and undergoing reformative and
rehabilitative therapy, he can never be reclained for the
society, then he may be awarded death penalty. If this test
is legislatively adopted and applied by following the
procedure nmentioned above, the inposition of death penalty
may be rescued from the vice of arbitrariness and caprice.
But that is not so under the law as it stands to-day.

This view taken by nme in regard to the constitutiona
validity of the death penalty under Articles 14 and 21
renders it unnecessary for me to consider the “challenge
under Article 19 and | do not therefore propose to express
any opinion on that question. But since certain observations
have been made in the mpjority judgment of Sarkaria, J.
whi ch seem to run counter to the decisions of this Court in
R C Cooper v. Union of India (1) and Maneka Gandhi’'s case
(supra). | amconstrained to add a few words voicing ny
respectful dissent fromthose observations. Sarkaria, J.
speaking on behalf of the mpjority judges has observed in
the present case that the ’'form and object test or '"pith and
subst ance rul e’ adopted by
368
Kania, C J. and Fazal A, J. in AK . Gopalan v. State of
Madras (supra) is the sane as the ’'test of direct and
inevitable effect’” enunciated in R C. Cooper’s case and
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Maneka Gandhi’s case and it has not been discarded or
jettisoned by these two decisions. | cannot |ook wth
equimanity on this attenpt to resucitate the obsolute 'form
and object test’ or ’'pith and substance rule’ which was
evolved in A R Gopalan's case and which for a considerable
nunber of years dwarfed the growmh and developnent of
fundanental rights and cut down their operational anplitude.
This view proceeded on the assunption that certain articles
inthe Constitution exclusively deal with specific matters
and where the requirement of an Article dealing with a
particular matter in question is satisfied and there is no
i nfringement of the fundanental right guaranteed by that
Article, no recourse can be had to a fundanental right
conferred by another Article and furthernore, in order to
determ ne which is the fundanental right violated, the court
must consider the pith and substance of the |egislation and
ask the question: what is the object of the legislature in
enacting the |egislation; what i's the subject matter of the
legislation and to which fundanental right does it relate.
But this doctrine of exclusivity of fundanmental rights was
clearly and unequivocally over-ruled in R C. Cooper’s case
by a mjority of the Full Court, Ray, J. alone dissenting
and so was the ’'object and formtest’ or 'pith and substance
rule’ laid down in A K Gopalan's case. Shah, J. speaking on
behal f of the majority Judges said in R C  Copper’'s case
(supra)

".. it is not the object of the authority nmaking
the law inpairing the right of a citizen, nor the form
of action that determi nes the protection he can claim
it is the effect of the law and of the- action upon the
right which attract the jurisdiction of the Court to
grant relief. If this be the true view, and we think it
is, in deternmning the inpact of State action upon
constitutional guarantees which are fundanental, it
follows that the extent of protection agai nst
i mpai rment of a fundanmental right is determ ned not by
the object of the Legislature nor by the formaof the
action, but by its di rect operation upon the
i ndividual’s rights."

"W are of the viewthat the theory that the
object and formof the State action deternmne the
extent of pro-
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tection which the aggrieved party may claim is not
consistent with the constitutional schene...."

“I'n our judgnent, the assunption in A K Gopalan’'s
case that certain articles in the Constitution
excl usively deal with specific matters and in
determ ni ng whet her there is infringement of the
i ndividual's guaranteed rights, the object and the form
of the State action al one need be considered and effect
of the laws on fundamental rights of the individuals in
general will be ignored cannot be accepted as correct."

This view taken in R C Cooper’s case has since then been
consistently followed in several decisions of which | my
nmention only a few, nanely, Shanbhu Nath Sarkar v. State of
West Bengal (1); Haradhan Saha v. State of West Bengal ; (2)
Khudi ram Das v. State of Wst Bengal (3) and Maneka Gandhi’s
case (supra). | cannot therefore assent to the proposition
inthe mjority judgnent that R C. Cooper’s case and Maneka
Gandhi ' s case have not given a conplete go by to the test of
direct and indirect effect, some times described as 'form
and object test’ or ’'pith and substance rule’ evolved by
Kania, C J. and Fazal Ali, J. in A K Copalan’s case and
that the ’'pith and substance rule’ still remains a valid
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rule for resolving the question of the constitutionality of
a law assailed on the ground of its being violative of a
fundanental right. Nor can | agree wth the majority
judgrment when it says that it is Article 21 which deals with
the right to life and not Article 19 and section 302 of the
I ndian Penal Code is therefore not required to be tested on
the touchstone of any one or nore of the clauses of Article
19. This approach of the mgjority judgnent not only runs
counter to the decision in R C  Cooper’'s case and other
subsequent decisions of this Court including Maneka Gandhi’s
case but is also fraught with grave danger inasmuch as it
seeks to put the clock back and reverse the direction in
which the lawis noving towards realisation of the ful
potential of fundanental rights as laid dow in RC
Cooper’s ease and Maneka Gandhi’'s case. It is significant to
note that the doctrine of exclusi-
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vity enunciated in A-K. Gopalan’'s case led to the property
rights under Article 19(1)(f) and 31 being treated as
di stinct ‘and different rights traversing separate grounds,
but this —viewwas over turned in Kochune's case (1) where
this Court by a mpjority held that a | aw seeking to deprive
a person of his property under Article 31 nmust be a valid
law and it nmust therefore meet the challenge of other
fundanental rights/ including Article 19(1)(f). This Court
over ruled the proposition laid down in State of Bonbay v.
Bhanji Minji(2) that Article 19(1)(f) read with clause (5)
postul ates the existence of property which ‘can be enjoyed
and therefore if the owner is deprived of his property by a
valid law under Article 31, there can be no question of
exercising any rights’ —under Article 19(1)(f) in respect of
such property. The court ruled that even io a | aw seeks to
deprive a person of his property under Article 31, it nust
still, in order to be valid, satisfy the requirement of
Article 19 (1)(f) read with clause (5). If this be the true
position in regard to the inter-relation between Article 19
(1) (f) and Article 31, it is difficult to see why a |law
aut horising deprivation of the right to life under Article
21 should not have to nmeet the test of other fundanmenta
rights including those set out in the different clauses of
Article 19. But even if section 302 in so far as it provides
for inposition of death penalty as alternative punishnment
has to neet the challenge of Article 19. the question would
still remain whether the 'direct and inevitable consequence
of that provisionis to affect any of the rights guaranteed
under the Article. That is a question on which | do not w sh
to express any definite opinion. It is sufficient for ne to
state that the "object and form test’ or the ’'pith and
substance rule’ has been conpletely discarded by the
decision in R C Cooper’s case and Maneka Gandhi’'s case and
it is now settled law that in order to locate the
fundanmental right violated by a statute, the court nust
consider what is the direct and inevitable consequence of
the statute. The inpugned statute may in its direct —and
i nevitabl e effect invade nore than one fundanental right and
nerely because it satisfies the requirenent of one
fundanental right, it is not freed fromthe obligation to
neet the chall enge of another applicable fundanental right.
These are the reasons for which | rmade nmy order dated
May 9, 1980 declaring the death penalty provided under
section 302 of the
371
I ndian Penal Code read wth section 354 sub-section (3) of
the Code of Crininal Procedure, 1973 is unconstitutional and
void as being 5 violative of Articles 14 and 21. | nust




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 159 of

159

express nmy profound regret at the long delay in delivering
this judgnent but. the reason is that there was a
consi derabl e mass of material which had to be collected from
various sources and then exam ned and anal ysed and this took
a large ambunt of tine. B

S R Appeal dism ssed.
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