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ACT:

Transfer of Property Act, Section 53A-Scope of

HEADNOTE:

The appel | ant nortgagor took a |oan by nortgaging his
house property to the respondent nortgagee. The nortgage was
a nortgage with possession. According to the nortgagee
sonmetine thereafter the nortgagor agreed to sell the
property to him and that pursuant to this agreenent
requisite stanps were purchased and a draft sale deed was
drawn up. The sal e deed was however not registered.

A few days later the nortgagor sold the property to
anot her person and the nortgagor and the  subsequent
purchaser filed a suit against the nortgagee for a decree
for redenption.

In the witten statenent the nortgagee clainmed -that
even though the sale deed was not registered, since he was
in possession of the property in part performance of the
contract of sale and continued to be in possession and did
several acts attributable to the contract, the nortgagor was
debarred from enforcing any right against himin respect of
the property. It was also clainmed that since the nortgagor
hinself had no subsisting title to the property on the date
of sale, he could not have transferred the property to the
subsequent purchaser.

The trial court held that though the sale deed was
executed but since it was not registered the transaction of
sale was not conplete. The Court further held that benefit
of section 53 Ais not available to the nortgagor defendant
because the nortgage being a nortgage with possession
continued possession of the nortgagee after the date of
contract would not be in part perfornmance of the contract,
and al so the payment made for the purchase of stanps and for
expenses of registration could not be said to be in
furtherance of the contract because that anpbunt was paid
bef ore the execution of the contract.

In the nortgagee’'s appeal the High Court held that he
was entitled to the benefit of section 53A against the
nort gagor and the subsequent purchaser for the reason that
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he was in possession of the property and paid Rs. 1000 in
furtherance of the contract.

The appellant in Cvil Appeal No. 1145 of 1969 filed a
suit against the nortgagor for recovery of a debt owed to
hi m and obt ai ned attachnent of the
187
suit property before judgnent. The suit eventually ended in
a decree in his favour, In the auction of the suit property
since there were no bidders the decree holder’'s bid was
accepted with the permission of the Court.

The Hi gh Court allowed the decree holder to be
i npl eaded as a respondent in the nortgagee’ s appeal which
was then pending in the Hgh Court.

It was contended on behalf the nortgagor that the
decree hol der could not naintain an application under order
XXI'l, Rule 10 of the Code of Civil Procedure because he
could not be saidto be claimng under the nortgagor. (Rule
10 of ,order XXII' CPCprovides for continuance of any action
by or 'against a person who acquires any interest either by
assi gnment, creation or devolution during the pendency of
the suit with the | eave of ‘the Court.)

N

HELD: To qualify for the protection of the doctrine of
part performance it nust be shown that there is a contract
to transfer imovable property for consideration and the
contract is evidenced by a witing signed by the person
sought to be bound by it and fromwhich the terns necessary
to constitute the' transfer can be ascertained with
reasonabl e certainty. After est abl i shing t hese
circunstances, it nust be further shown that a transferee
had in part performance of the contract either taken
possession of the property or any part thereof or the
transferee being already in possessi on, continued in
possession in part perfornmance of the contract and had done
some act in furtherance of the contract. The acts clained to
be in part performance nmust be wunequivocally referable to
the pre-existing contract and the acts of part perfornmance
nmust unequivocally point in the direction of the existence
of contract and evidencing inplenentation or performance of
contract. There nust be a real nexus between the contract
and the acts done in pursuance of the contract or _in
furtherance of the contract and nust —be unequivocally
referable to the contract. Wen series of acts are done in
part performance one such nay be paynment of consideration.
Any one act by itself may or may not be of such a conclusive
nature as to conclude the point one way or the other but
when taken with many others, paynent or . part of the
consi deration or the whole of the consideration may as well
be shown to be in furtherance of the contract. [209 D-H

The view of the House of Lords that one nmust not first
ook at the oral contract and then see whether the alleged
acts of part performance are consistent with it but that one
must | ook at the alleged acts of part performance and see
whet her they prove that there nmust have been a contract and
that it is only if they do so prove that one can bring in
the oral contract may not be wholly applicable to the
situation in India because an oral contract is not envisaged
by section 53A. Even for invoking the equitable doctrine of
part performance there has to be a contract in witing from
which the ternms necessary to constitute the transfer can be
ascertained with reasonable certainty. The correct view
would be to look at that witing that is offered as a
contract for transfer for consideration of any inmmovable
property, exanine the acts said to have been done in
furtherance of the contract and find out wether there is a
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real nexus between the contract and the acts pleaded as in
part performance so that to refuse relief would be
perpetuating the fraud of the party who, after having taken
advantage or benefit of the contract, backs out and pl eads
non-regi stration as defence. [210A-D

Foxcroft v. Lester, 2 Vern. P. 456; Elizabeth Meddi son
v. John Alderson, Lord Selborne (1882-1183) 8 A.C  467;
Cinan & Anr. v. Cooke & Ors. 1775-1802
188
All. ER (Reprint) 16; Chapronierse v. Lanbert 1916-17 All.
E.R (Reprint) 1889; Steadman v. Steadman [1974] 2 All. E. R
977, referred to.

In short, acts prelimnary to the contract would be
hardly of any assistance in ascertaining whether they were
in furtherance of the contract. Anything done in furtherance
of the contract postul ates the pre-existing contract and the
acts done in furtherance thereof. Therefore, the acts
anterior to the contract or merely identical to the contract
woul d hardly -provide any evidence of part perfornance [210

Al t hough the nortgagee’s clai mregardi ng paynment of Rs.
1000 to the nortgagor for the purchase of stanps and for
expenses incidential to registration was not in dispute,
there is no evidence on record to show that there was an
oral contract anterior to the unregistered sale deed, nor
was there a draft agreenent prior to the drawing up of the
sale deed. CQut of the sumof Rs. 1000 a sum of Rs. 700 was
paid prior to the agreenent. It was not subsequently clai ned
that the balance of "Rs. 300 was paid in furtherance of the
contract.

The High Court was in error in holding that the act
envi saged by the phrase "in furtherance of the contract”
shoul d be in pursuance of the contract and not ‘that it
should either precede or follow the agreement or the
contract. If a witten contract is a sine qua non for the
application of the equitable doctrine of part performance
any act preceding the contract coul d never be in furtherance
of that contract which was yet to materialise. Negotiations
for a contract and a concluded <contract stand  apart from
each other. Anything at the negotiating stage cannot be
clained as a contract wunless the contract is - concluded
between the parties, that is the parties-are ad idem  The
contract should be a witten contract from which the
necessary ingredients constituting the transfer could  be
ascertained with reasonable certainty.

[ 203 A-B]

There is no material on record to substantiate the
nortgagee’s claim that out of the total consideration
payable to the nortgagor he had retained in deposit with him
a sum of Rs. 17000 odd for being paid to other creditors of
the nortgagee and that out of this amobunt a sum of Rs. 541
due to him had been adjusted. Assunming that he | could
rei mburse hinmself there is no evidence to show that he gave
di scharge or gave credit in his books of account to this
sum Also there is nothing to show that the nortgagor had in
his possession a list of the nortgagees creditors or that he
had made any attenpt to procure the list or that he issued a
public notice inviting the creditors of the nortgagor to
claimpaynent fromhim to the extent of the consideration
retained by him Neither did he pay any creditor nor did he
nmake any attenpt to pay any creditor including those whose
nanes were known to him [211 @

I nduction into possession of an i nmmovabl e property for
the first tine subsequent to the contract touching the
property, may be decisive of the plea of part perfornance.
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But nmere possession ceases to be of assistance when the
person claimng benefit of part performance is already in
possession prior to the contract and continues to retain
possession. There is an understandable and noteworthy
difference in the probative val ue of entering into
possession for the first time and continuing in possession
coupled with a claimof change in character. Were a person
claimng benefit of part perfornance of a contract was
al ready in posses-

189

sion prior to the contract, the Court woul d expect sonething
i ndependent of the nere retention of possession to evidence
part performance. Mere retention of possession, quite |ega
and valid, if nortgage w th possession is not discharged,
could hardly be said to be an act in part performance
unequi vocal ly referable to the contract of sale. [213 D E
215 E-F]

In‘the instant case retention of possession is of no
consequence because  the nortgage was not di scharged and was
subsi sting and the nortgage being a nort gage with
possessi on, the nortgagee was entitled to retain possession
The fact that i mediately a sale deed was executed in favour
of the subsequent purchaser by the nortgagor woul d show t hat
he was not willing to accept the contract as offered by the
nortgagor. The subsequent purchaser had taken a conditiona
sale and this reinforces the stand of the nortgagor. The
exi stence of the dispute, about -~ the nature of the
transaction, is not in dispute. Therefore the conduct of the
nortgagor is consistent with his case. [217 D F]

The nortgagee had failed to prove that he did any act
in furtherance of the contract, continued retention of
possessi on being a circunstance of neutral character in the
facts and circunstances of the case and-it being further
established that the nortgagee was not~ willing to perform
his part of the contract, heis not entitled to the benefit
of the equitable doctrine of part performance. [217 H|

(2) A perusal at the chronol ogical events of 'the case
woul d clearly show that the decree holder had nore than a
mere senblance of title. Even if the application would not
fall under order 22 Rule 10 CPC section 146 of the Code
enables him to maintain the application. Snt. Saila Bala
Desai v. Smt. Nurmala Sundari Dassi and —another, [1958]
S.C. R 1287 at 1291, referred to. [221-D E

The decree holder did not acquire under the sale
certificate the equity of redenption of +the nortgage. The
suit property was sold subject to subsisting nortgage in
favour of the nortgagee. At a Court auction what is sold is
right, title and interest of the judgment debtor who in this
case was the nortgagor. Subject to other conditions, his
right is the right to redeemthe nortgage. Miuch before the
proclamation of sale was issued the equity of redenption
held by the nortgagor was sold by him to the subsequent
purchaser. Therefore, even on the date of decree as also on
the date of filing of the execution application the
nortgagor had no subsisting interest in the property which
could be sold at the Court auction. [222 A-B]

The object behind the order levying an attachment
before judgment is to give an assurance to the plaintiff
that his decree, if made, would be satisfied. Were an
attachment has been made, any private transfer or delivery
of the property attached woul d be void as against all clainms
enf orceabl e under t he attachnent. What is cl ai med
enforceable is claim for which the decree is made. A
di smissal of the suit may terminate the attachnent and woul d
not be revived even if the suit is restored As a corollary,
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if attachment before judgnent is obtained in a suit which
ends in a decree but if in appeal the decree is set aside,
the attachnment of necessity nmust fall. It at an internediate
stage pursuant to the decree of the trial Court the attached
property is sold at a Court auction and where an appeal is
preferred, an attenpt should be nade to obtain stay of the
execution of the decree of the trial court. If the execution
proceeds and the property is

190

sold at a court auction before the appeal is disposed of,
the equity in favour of a person as a auction purchaser my
cone into existence. In such a case if the auction purchaser
is an outsider and if the execution of the decree was not
stayed, the auction purchaser would be protected even if the
decree in execution of which the auction sale had been held
is set aside because the-equity in favour of the stranger
shoul d be protected. [223 C E]

I[f-on the other ~hand the ‘auction purchaser is the
decree hol'der ~ hinself, he should not be entitled to any
protection because when he proceeds with the execution he
was aware that an appeal against the original decree was
pending and that if the appeal was allowed the decree which
he sought to execute m ght be set aside. He could force the
pl ace by executing the -decree, taking advantage of the
econom c disability of ‘the judgnent debtor in a noney decree
by making the situation irreversible. Therefore, where the
auction purchaser  was none other than the decree hol der who
purchased the property for a meagre sum this results in an
atrocious situation, ‘but yet by atechnicality he wants to
protect hinself. To such an auction purchaser, who is not a
stranger and who is none other than the decree holder, the
Court should not lend its assistance. [224 G H]

Janak Raj v. Curdial Singh & Anr [1967] 2 S.C.R 77 at
86, followed.

In the instant case the H.gh Court was right in hol ding
that the auction purchaser decree holder was entitled to
recover only the decretal ampbunt and proportionate costs.
[225 DO

But yet the conduct of the nortgagor, the subsequent
purchaser and the nortgagee in not paying a-snall debt and
all owi ng the property to be auctioned and forcing the decree
hol der to fight a never ending litigation was iniquitous in
the facts and circunstances of this case. Taking into
consi deration the conduct of the parties the decree holder
should be paid a sumof Rs. 7,000 inclusive of decreta
amount, interest, proportionate costs and costs of
l[itigation so far. [225 E-F]

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal Nos. 1144-
1145 of 1969.

Fromthe judgnment and decree dated the 5th March, 1964
of the Madhya Pradesh High Court in First Appeal No. 14 of

S.S. Ray, GS. Solanki, S. Kachwah and K. J. John for
the Appellant in C A 1144/69 and for Respondent Nos. 2 and
3 in C A 1145/69.

G L. Sanghi. A G Ratnaparkhi and K K Gupta, for the
Appellant in C A 1145/69 and for Respondent No. 2 in C A
1144 of 1969.
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V.S. Desai and Dr. Y.S. Chitale. Raneshwar Nath, K A
Chitale and Ms. S. Ramachandran for Respondent No. 1 in
both the Appeals.
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The Judgrment of the Court was delivered by

DESAI, J. . Wat constitutes part performance within
the nmeaning of the expression in Section 53-A of the
Transfer of Property Act (' Act’ for short) so as to clothe a
nortgagee in possession with the title of ownership which
would defeat the suit of the erstwhile nortgagor for
redenption, is the question canvassed in these two appeal s
by common certificate.

Facts first Sardar Covindrao Mahadi k original plaintiff
1 (now deceased prosecuting these appeals through his | ega

representatives) and Gyarsi |l al ori gi nal plaintiff 2
(appellant 2) filed Cvil Suit No. 14151 in the Court of the
District Judge, Indore, for redenption of a nortgage in

respect of house No. 41 nore particularly described in
pl ai nt paragraph 1, dated February 22, 1951. A |l oan of Rs.
10,000 was secured by the nortgage. The noprtgage was
nortgage with possession. Plaintiff | was the nortgagor and
the sole defendant Devi Sahai was the nortgagee. Plaintiff 2
is a purchaser of “the nortgaged property fromplaintiff |
under a ‘registered sale deed Ex. P-I, dated October 14,
1950. Plaintiff | will be referred to as nortgagor Defendant
Devi Sahai as a nortgagee and plaintiff 2 Gyarsilal as
subsequent purchaser in this judgment. Even though the
nortgage was nortgage with possession, it was not a
usufructuory nortgage ~but an anonal ous nortgage in that the
nortgagor had agreed to pay interest at the rate of 12% and
the nortgagee was liable to account for the inconme of the
property earned as rent and if  the nortgagee hinself
occupi ed the same he was bound to account for the rent at
the rate of Rs. 515 per annum- Mortgagor served notice dated
Cctober 5, 1945, calling upon the nortgagee to render true
and full account of the nobrtgage transacti on. The nortgagee
failed to conply with the notice. Subsequently it appears
that there were sone negotiati ons between the nortgagor and
the nmortgagee which according to the nortgagee, cul ninated
in a sale of the nortgaged property in favour of nortgagee
for Rs. 50,000. Account of the nobrtgage transacti on 'was nade
and the consideration of

192

Rs. 50,000 for the sale of the house which would nean sale
of equity of redenption was worked out as under

Rs. 25, 000 Princi pal nortgage noney plus the anpunt
found due as interest on taking accounts of
nor t gage.

Rs. 17,735 G ven credit for the ambunts taken fromtine

to time by the nortgagor fromthe nortgagee s
for donestic expenses. This is disputed as
incorrect and it was suggested that the entry
be read as anpbunt retained to pay off other
creditors of the nortgagor

Rs. 1,000 Taken in advance for purchasi ng stanps and
incurring registration expenses.
Rs. 6,265 To be paid in cash at the tine of

regi stration before the Sub-Registrar

Requi site stanps were purchased and the draft sal e deed was
drawn up on Cctober 10, 1950, but it was never registered.
On Cctober 14, 1950, Ist plaintiff nortgagor sold the suit
house by a . registered sale deed to plaintiff 2 Gyarsila
for Rs. 50,000 with an agreenent for resale. Thereafter the
nort gagor and the subsequent purchaser as plaintiffs 1 and 2
respectively filed a suit on February 22, 1951 against
nort gagee defendant Devi Sahai for taking accounts of the
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nortgage transaction and for a decree for redenption.

The nortgagee Devi Sahai defended the suit on diverse
grounds but the principal and the only defence canvassed was
one under section 53A of the Act, nanely, that even though
the sale deed purporting to sell equity of redenption having
not been registered would not clothe the nprtgagee wth
title of owner to the nortgaged property, vyet he could
defend hi s possession as transferee owner under the doctrine
of part perfornance in as much as not only is the nortgagee
in possession in part performance of the contract of sale
but has continued in possession in part perfor-

193

mance of the contract and has done sever al acts
unequi vocal ly referable or attributable to the contract and
that the nortgage as transferee has not only perforned but
is willing to perform his part of the contract and,
therefore, the nortgagor is debarred from enforcing against
the nortgagee any ~right in ‘respect of the nortgaged
property. 'As ~a necessary corollary, it was also contended
that plaintiff 2 has acquired no right, title or interest in
the nortgaged property under the alleged sale deed dated
Oct ober 14, 1950, in view of the fact that the transferor
viz., original nortgagor had no subsisting title to the
property on the date of the sale which he could have
transferred to the ' 2nd plaintiff.

Arising from the pleadings of the parties, trial court
framed five issues. The trial court held that plaintiff I
executed a sale deed of the nortgaged property in favour of
the defendant nortgagee but as the sale deed was not
regi stered the transaction of sale is riot conplete on the
i ssue of protection of section 53A clained by the defendant
nortgagee the trial court held against him It was held that
the nortgage being nortgage wth possession, continued
possession of the nortgagee after the date of the contract
dated Cctober 10, 1950, would not be - in part performance of
the con tract. The trial court further held that no paynent
was nmade could renptely be said to be in part performance of
the contract. Wth regard to the paynent of Rs. 1,000 for
purchase of stanps and expenses of registration, it was held
that the sane was paid before the execution of the contract,
and therefore, could not be said to be.in furtherance of the
contract. On these findings the trial —court held that
section 53A of the Act was not attracted and the nortgage
was accordingly held to be subsisting and a prelimnary
decree for taking accounts was passed. A Conmi'ssioner was
appoi nted for taking accounts.

Def endant nortgagee Devi Sahai preferred Gvil First
Appeal No. 14/66 to the Indore Bench of the Madhya Pradesh
Hi gh Court. Wen this appeal was pending, appellant Mtila
in cognate Civil No 1145/69 applied under order 22, rule 10,
Code of Civil Procedure, for being joined as a party to the
appeal claimng that under s the sale certificate | dated
March 25, 1953, issued by the Additional Cty Cvil Judge
First d ass, Indore, he had purchased the equity  of
redenption in respect of the nortgaged property and that he
has a subsisting interest in the property involved in the
di spute and, therefore, he would contest the rights of the
plaintiffs as well as of the nortgagee defendant to claim
any right, title or interest in the
194
property. In his application Mtilal alleged that he had
filed Cvil Suit No. 243/47 dated Novenber 3,1947 for
recovering a certain amunt against the 1st plaintiff
nort gagor and had secured attachnent before judgnent of the
nort gaged property on Novenber 6, 1947. H s suit was decreed
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to the extent of Rs. 2500 by the trial court. He filed
execution application No. 216/51 and in this proceeding the
nortgaged property was sold subject to nortgage and he
purchased the same for Rs. 300. The auction sale was
confirmed on Septenmber 25, 1953. It may al so be nentioned
that the nortgagor 1st plaintiff had preferred appea
against the decree of the trial <court and the appellate
court by its judgnment dated March 27, 1953, allowed the
appeal and disnmssed the suit of Mtilal in entirety.
Agai nst the appellate decree Mtilal filed Second Appeal No.
78/53 in the High Court and by its judgment dated Septenber
4, 1958, Mdtilal’s claimto the tune of Rs. 500 against the
Ist plaintiff nortgagor along wth proportionate interest
and costs was decreed. The application of Mtilal for being
i npl eaded as a party was contested by the Ist and the 2nd
plaintiffs as well as by the defendant nortgagee. The Hi gh
Court allowed the application of Mtilal for being joined as
party to the appeal and exam ned the contentions advanced on
hi s behal f on nerits.

The ‘'onl'y contention canvassed by the nortgagee in his
appeal in the H gh Court-was that he is entitled to the
protection conferred by Section 53A of the Act. In order to
attract section 53A it was urged that Rs. 1,000 advanced to
nortgagor for purchase of stanps etc. was in furtherance of
the contract. The /only such act pleaded was paynment of Rs.
1,000 and no other act or circunstance was relied upon. The
Hi gh Court was of the opinion that original nortgagee Devi
Sahai was entitled to the benefit~ of the doctrine of part
performance as agai nst the Ist plaintiff nortgagor CGovindrao
Mahadi k and his subsequent transferee Gyarsilal because he
was i n possession and continued to be in possession and paid
Rs. 1,000 in furtherance of the contract. Wile so hol ding
the Hgh Court inposed a condition that the nortgagee nust
pay or deposit in the court an anmount of Rs. 24,000 with
interest at the rate of 4% per annum from the date of
delivery of possession to himas vendee till the date of
paynment or deposit on the footing that was the bal ance
consi deration promised but not ‘paid by the nortgagee. The
deposit was directed to be nmade in the trial court wthin
three nonths fromthe date of the judgnment of the H gh Court
for payment to the 2nd respondent whi ch woul d enabl e
195
the nortgagee to retain possession of the nortgaged
property. The Hi gh Court gave a further direction that if
the paynment or deposit as directed in the judgnent was not
made, the appeal of the nortgagee woul d stand di smissed and
if the ampunt directed in the judgnent of the Hi gh Court was
paid or deposited in the trial court within the stipul ated
time the appeal of the nortgagee would stand allowed and in
that event the suit of the nortgagor would stand disnissed.
In respect of Mtilal’s claimthe H gh Court directed that
in either event he shall be entitled to recover the bal ance
of his decretal ampunt and interest at the rate of 4% per
annumfrom the date of the auction sale till the date of
realisation and to the extent of that anpunt there shall be
a charge on the nortgaged property enforceable at the
instance of Mdtilal. In the circunstances of the case the
H gh Court did not award costs to either side.

Both the original plaintiffs and Motilal nmade separate
applications for certificate under Article 133 (l) (a) and
(b) of the Constitution which were granted. Hence these two
appeal s.

The Appeal (CA 1144/69) preferred by the origina
plaintiffs-plaintiff 1 being the nortgagor, may be dealt
with first. In this appeal |Ist defendant (nortgagee) seeks
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to non-suit the plaintiff on the only ground that he is
entitled to the benefit of equitable doctrine of part
performance as enacted in section 53A of the Act. According
to the defendant-nortgagee the nortgagor agreed to sell the
nort gaged property to the nortgagee for consideration of Rs.
50,000 nade wup in the manner set out in the sale deed Ex. 1
dated Cctober 10, 1950 and pursuant to the agreenent he has
given Rs. 1,000 being part of the consideration for
pur chasi ng stanps and for expenses of registration and after
stanps were purchased, sale deed Ex. 1 was drawn up and
executed and since then he being in possession retained the
same as a vendee and accordingly he is entitled to the
protection of section 53A of the Act.

This necessitates focussing of the attention on the
requi renments what constitutes part performance as enacted in
section 53A. Even though at the hearing of the appeal s what
was the state of lTaw prior to the introduction of section
53A in the Act by the Transfer of Property (Amendnment) Act,
1929, was canvassed at |length, we would |like to steer clear
of this ‘confusing mass of legal squabble and, proceed to
anal yse the contents of section 53A; subsequently referring
to legislative cumlegal history so far as it is
196
rel evant for interpretation of the section. Section 53A
reads as under:

"53A. Where any person contracts to transfer for
consi deration any inmovable property by witing signed
by him or on his behalf fromwhich the terms necessary
to constitute ‘the transfer ~ can be ascertained wth
reasonabl e certainty, and the transferee has, in part
performance of the contract, taken possession of the
property or any part there of, or the transferee being
already in possession continues  in possession in part
performance of the contract -and has done sonme act in
furtherance of the contract and the transferee has
performed or is willing to perform his part  of the
contract.

then, not wthstanding that the contract, though
required to be registered, has not been registered, or
where there is an instrument of transfer, that the
transfer has not been conpleted in the nmanner
prescribed therefor by the law for the tine being in
force the transferor or any per son claimng under him
shal |l be debarred from enforcing against t he
transferred and persons clai mng under-himany right in
respect of the property of which the transferee has
taken or continues in possession, other than a right
expressly provided by the ternms of the contract;

Provided that nothing in this section shall affect
the rights of a transferee for considerati on who has no
notice of the contract or of the part performance
t hereof . "

In order to qualify for the protection conferred by the
equi tabl e doctrine of part perfornmance as enacted in section
53A, the following facts will have to be established:

(1) That the transferor has contracted to transfer for
consi deration any immovable property by witing
signed by himor on his behalf from which the
terns necessary to constitute the transfer can be
ascertained with reasonabl e certainty;

(2) That the transferee has in part-performance of the
contract taken possession of the property or any
part thereof. O the transferee. being already in
possessi on,

197
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continues in possession in part performance of the

contract:

(3) That the transferee has done sonme act in
furtherance of the contract: and

(4) That the transferee has already or is willing to

performhis part of the contract." (see Nathula
v. Phool Chand.
There was no dispute that the aforenentioned conditions have
to be satisfied to nake good the defence of part
performance. The controversy is on their application to the
facts of the case.

The High Court which accepted the defence of part
performance as canvassed on behalf of the nortgagee who
clained to have purchased the property under a sale deed
Ext. D 1 dated OCctober 10, 1950, found that paynent of Rs.
1,000 for purchase of stanps was an unequivocal act in
furtherance of the contract. The defendant nortgagee did not
invite the H gh Court to consider any other act as having
been done by him under the contract or furtherance of the
contract, or unequi vocal ly referable to the contract.
However, when the matter ~was heard in this Court, M. V S
Desai, |earned counsel appearing for the r espondent
nort gagee urged the following acts as having been done by
the nmortgagee in furtherance of the contract which would
constitute part performance;

(a) paynment of’ Rs. 1,000 as agreed to under the
contract for purchase of stanps for drawi ng up and
regi steriing the sale deed;

(b) di scharge of a debt of Rs. 541 which was incl uded
in the armount of Rs. 17,735 retained by the
nortgagee fromthe total consideration payable for
di schargi ng other debts;

(c) nortgagee agreed to discharge the nortgage
subsisting on the property in his favour on
settl enent of accounts;

198

(d) all dues owed by the nortgagor to the nortgagee
may have to be taken as cleared on conpletion of
t he

(e) nature and character of - possession changed as
recited in the contract;

A few nore circunmstances were relied upon to show that the
nortgagee was willing to performhis part of the contract
and the omssions pointed out are not fatal to his case.
They are:

(f) failure to offer the anount agreed to be paid
before the Registrar and/or not discharging debts
agreed to be discharged as having (been given
credit in the consideration for the sale woul d not
detract frompart performance because they have to
be evaluated in the facts and circunmstances of the
case;

(9) conduct of the 1st plaintiff nortgagor in
executing and registering a sale deed in respect
of the nortgaged property in favour of the 2nd
plaintiff Gyarsilal and thereby frustrating the
contract of sale in favour of the defendant
nort gagee evidence t hat the 1st pl aintiff
nort gagor was aware of the contract in favour of
the defendant nortgagee and he was retaining
possession in furtherance of the contract:

(h) def endant nortgagee nmde all attenpts to get the
deed regi stered by approachi ng the Sub-Regi strar

(i) the def endant nortgagee initiated crimna
proceedi ngs against the 1st plaintiff nortgagor
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for msusing the stamp papers.

Odinarily this Court would be loath to examne
contentions of facts based on evaluation of evidence
advanced for the first tine before this Court wthout any
attenpt at inviting the adjudication of the sane by the Hi gh
Court. However, as all the contentions arise fromthe record
and proceedings, we propose to exanmine themon nerits nore
so because we do not propose to rest this judgnent on a
techni cal around and al so because we are inclined to reverse
the decision of The H gh Court which is in favour of 1st
def endant nort gagee.

199

Section 4 of the Statute of Frauds, 1677 of United
Ki ngdom provided that no person shall be charged upon any
contract for sale of Jlands or any interest in land etc.
unl ess the agreenment or sone nmenorandum or some note thereof
shall be in witing and signed by the party to be charged
thereunder or some other person there unto by himlawfully
aut horised. This provision has been substantially re-enacted
in section 40 (i) of the Lawof Property Act, 1925 with this
departure that sub-section 2 specifically provides that the
substantive provision in sub-section | does not effect the
law relating to part-performance or sales by the court. As
no action could be brought on oral agreement the doctrine of
part performance was devised by the Chancery Court with a
viewto mtigating the hardship arising out of an advantage
taken by a person under an oral contract -and failure to
enforce it would pernit such personto retain the undeserved
advantage by the Equity Court enforcing the contract. The
situation must be such that not to enforce the contract in
face of the defence of Statute of Frauds after taking
advantage of oral contract woul d perpetuate the fraud which
the statute sought to prevent The party who altered its
position under the contract nust have ~done some act' under
the contract and it would anbunt to fraud in the opposite
party to take advantage of the -contract not being in
witing. Such a situation arose where one of the parties to
the oral agreenment altered its position and when specific
performance was sought after taking advantage under ora
contract, set up the defence avail able under the Statute of
Frauds. The Chancery Court while granting relief of specific
performance wanted to be wholly satisfied that the pl eaded
oral contract exists and is established to its ~utnost
satisfaction and in order to ascertain the existence of the
oral contract before granting a relief of specific
performance the court wanted to be satisfied that some such
act has been done whi ch woul d be unequivocally referable to
the oral contract as would prove the existence beyond
suspi cion, neaning part performance of the contract. The
departure under our law is that when giving its statutory
formin section 53A of the Act the existence of ‘a witten
contract has been nade sine qua non and simultaneously the
statute al so insists upon proof of some act having been done
in furtherance of the contract. The act relied upon  as
evi dencing part performance nust be of such nature -and
character that its existence would establish the contract
and its inplantation. Each and every act subsequent to
contract by itself nmay not be sufficient to establish part
performance. The act nust be of such a character as being
200
One unequivocally referable to the contract and havi ng been
per. formed in performance of the contract. In Lady Thynne
v. Earl of dengall it was observed that: "part perfornmance
to take the case out of the Statute of Frauds, always
supposes a conpleted agreenent. There can be no part
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performance where there is no conpleted agreenment in
exi stence. It nust be obligatory, and what is done nust be
under the terns of the agreenent and by force of the
agreenment." This approach would necessitate that the act
relied upon as being in the part-performance of the contract
was such as by its owmn force would show the very sane
contract as is alleged by the person seeking the protection
of part-perfornmance.

In the fact situation as it wunfolds itself in this
case, continued possession of the nortgagee hardly offers
any clue to the question of part performance. Defendant
nortgagee was in possession of the nortgaged property.
Theref ore, physical possession having not changed hands, it
would be for the nortgagee to show that he continued to
retain possession in part perfornmance of the contract and
has done sone act in furtherance of the contract. \Where
physi cal and actual possession. was already with the person
claimng the benefit of the doctrine of part performance its
continued retention by itself ~without anything nore would
hardly be indicative of an-act unequivocally referable to
part performance of the contract. He nmust further establish
that he has done sone act in furtherance of the contract.
This was not di sputed and, therefore, the nortgagee
def endant urged before the H gh Court and reiterated before
us that, paynent /of “Rs. 1,000 inter alia to the |Ist
plaintiff nortgagor for purchase of stanps and for expenses
incidental to registration was an act unequivocally done in
furtherance of the contract.

Bef ore evaluating the submission a few relevant facts
may be noticed. By letter Ext.  P-3 dated Cctober 9, 1950,
Ist plaintiff wote to defendant nortgagee portion of which
nmay be extracted as it has sone bearing on the question
under consideration

".. It is requested that we ~have entered into a
contract with you for the sale-condition of our house

No. 12 situated in Kalai Mhalla. Therefore to buy

stanps etc. for the sale you should pay Rs. 1,000

(Rupees one thousand
201

only) to our Mikhtiar Shri Mdhavraoji — Vi shnu Joshi

82, Ada Bazar, Indorewale, | agree for the sanme and

shal | deduct the anpbunt at the tinme of registration."

Pursuant to this letter defendant nortgagee paid Rs:
700 to the Muktiar and an endorsement to that effect is
found as Ext. P-4. On the next day that is Qctober 10, 1950,
a further anobunt of Rs. 300 was given and stanps were
purchased and on the sane day sale deed Ext. 1 was drawn up
VWhile reciting the consideration for the sale deed a credit
was given for Rs. 1,000 paid by the nortgagee for purchase
of stamp. So far there is no dispute. The grievance is that
according to the Ist plaintiff nortgagor he had agreed to
sell the house to the nortgagee but the sale was to be a
conditional sale with a right to repurchase and that was
agreed to between the parties. Subsequently when the sale
deed Ext. D-1 was drawn up he found that it was an absolute
sale in breach of the agreenent and therefore he did not
conpl ete the transaction and sold the house subsequently on
Cctober 14, 1950 to the 2nd plaintiff, under Ext. P-1 which
is a conditional sale with a right to repurchase

It would thus transpire that paynment of Rs. 1,000
consisting of two separate paynents-one of Rs. 700 on
October 9, 1950, and an anpbunt of Rs. 300 on Cctober 10,
1950, by the defendant nortgagee to Ist plaintiff nortgagor
for purchasing stanps for execution of a sale deed is not in
di spute. What is in dispute is whether the paynent was made
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towards some contract anterior to the letter Ext. P-3 dated
Cctober 9,195, or it was in pursuance to the contract dated
Cct ober 10, 1950, as reflected in the wunregistered sale
deed. In this connection the stand taken by the nortgagee
defendant is both equivocal and fluctuating. In the witten
statenment filed on his behalf on April 10, 1951, there is no
specific, clear and unanbiguous plea of part performance.
Under the heading ’'additional plea’ in para 9 it is
contended that the sale deed having been executed in favour
of the nortgagee in settlement of nortgage transaction
mutual |y between the parties and that the nortgaged property
has been given to the nortgagee as an owner, the nortgage
transaction does not subsi st in law. This has been
understood to nean a plea for the protection of the doctrine
of part perfornmance. Be that as it may, it is not suggested
that there was any oral contract anterior to the one as
found in the unregistered sale deed Ext. D-I. Nor is there
any suggestion of any draft agreenent prior to the draw ng
up of the sale deed Ext. D-1. What transpires from
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the diverse recital is that there was some oral discussion
between the parties prior to the letter Ext. P-3 dated
Cctober 9, 1950, at ~which the understandi ng was that there
was to be a conditional sale with a right of repurchase by
the nortgagor and that becones evident fromthe recital in
Ext. P-3, "sale condition" which is contenporaneous evidence
having its intrinsic worth and a stanp of truthful ness
because at that tine no dispute had arisen and the nortgagor
was seeking tc work out and inplement the agreement by
seeking a loan of Rs. 1,000 for purchase of stamps and for
expenses incidental to registration so as to-conplete the
transaction. But there was no witten contract. It nust be
stated that there was di spute about the nature of
transaction is also borne out by the parol evidence.
Mort gagee Devi Sahai DW 1 ‘has deposed in para 6 that
nortgagor in Chit Ex. P. 3 proposed a conditional sale to
which he did not agree whereupon nortgagor agreed to give
absolute sale. This establishes that there was a dispute as
to the nature of the transaction. Section 53A postulates a
witten contract from which the terns necessary to
constitute the transfer can be ascertained with reasonable
certainty. There was no concluded contract prior to Ext. D
. The only witten contract which is relied on is the
unregi stered sale deed Ex. DI of Cctober 10, 1950. On the
adnmi ssion of the nortgagee hinself it is crystal clear that
out of Rs. 1,000 an anmount of Rs. 700 was pai d on Cctober 9,
1950, and that was prior to the agreenent. As for the
payment of Rs. 300 it is not specifically claimed that was
payment in furtherance of the contract. In any event, ‘stanps
were purchased prior to the drawing up of Ext. D | which is
the contract relied upon for the purposes of section 53A
And it nust be shown that the act has been done in
furtherance of the contract, i.e. subsequent to the contract
or at best sinultaneously wth the contract but —un-
equi vocal ly attributable or referable to the contract. It
nust follow that acts anterior to and done previous to the
agreenment cannot be presunmed to be done in pursuance of it
and cannot, therefore, be <considered as acts of part
performance (See Witeread v. Brockhunt quoted by White and
Tudor, |eading cases on Equity at p. 416).

The High Court while evaluating the probative val ue of
the circunstances of paynent of Rs. 1,000 started on a w ong
prem se when it observed that the act envisaged by the
phrase in furtherance of the contract” in section 53A should
be in pursuance of the contract and not that it should
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agreenment or the contract. |If a witten contract is a sine

gua non for seeking coverage of the wunbrella of the
equi tabl e doctrine of part perfornmance any act preceding the
contract could conceivably never be in furtherance of that
contract which was yet to naterialise. Negotiations for a
contract and a concluded contract stand apart from each
other. Anything at the negotiating stage cannot be cl ai nmed
as contract unless the contract is concluded between the
parties, i.e. the parties are ad idem Coupled with this is
the further requirenent that it should be a witten contract
in that the contract which would purport to transfer for
consi deration the inmovable property nust be by witing and
the witing nust be such that the necessary ingredients
constitute the transfer can be ascertained with reasonabl e
certainty. The Hi gh Court overlooking the very inportant
fact situation that the only contract relied upon by the
nort gagee def endant~ was one contained in the unregistered
sale deed Ext. D1 dated October 10, 1950, committed an
error in ~holding that the paynent ~of Rs. 1,000 prior to
Cct ober 10, 1950 woul d undoubtedly be an act in pursuance of
the contract which is evidenced by the witing Ext. D-1 duly
signed by the Ist ‘respondent. This approach overlooks a
vital dispute between'the parties and the H gh Court could
not have wutilised this circunmstance without resolving the
dispute in as nuch as unquestionably there were sone
negoti ati ons between the parties either on Cctober 9, 1950,
or some tine prior thereto but there was no concluded
contract because the very letter Ext. P-3 which the Ist
plaintiff nortgagor sought — a loan of Rs. 1,000 for
purchasing the stanps etc. was pursuant to a conditiona
sale and that is totally denied and repudiated by the
nortgagee as shown herei nabove. Accordingly when the anmount
of Rs. 1,000 was paid it was the stage of negotiations and
not a concluded contract. And when the contract was drawn up
as evidenced by Ext. D1 being ‘the unregistered sale deed
dated Cctober 10, 1950, the parties were not ‘ad /idem
because the nortgagor declined to agree to registration of
the sale deed as it was contrary. to the understanding
arrived at between the parties though no doubt he had
executed the sale deed. The contention therefore that the
amount of Rs. 1,000 was paid in furtherance of the contract
does not bear scrutiny.

However, assunming that the finding of fact recorded by
the High Court that the anmobunt of Rs. 1,000 was  paid in
furtherance of the contract, is a finding of fact recorded
on appreciation and evaluation of evidence and ordinarily
not interfered with by this Court wunless shown to be
perverse, the alternative contention that
204
paynment of part or even whole of the consideration could not
be said to be in furtherance of the contract and, therefore,
not sufficient to constitute part performance, may now be
exam ned.

How far paynment of part or even whole of the
consi deration would constitute part perfornance so as to
take the case out of section 4 of the Statute of Frauds may
now be examined with reference first to the English
deci si ons because section 53A enacts with sonme nodification
the English equitable doctrine of part performance.

In order to mitigate the hardship arising out of the
rigorous provisions of the Statute of Frauds equitable
doctrine of part performance was divised by the Court of
Chancery. Conmmenting upon section 4 of the Statute of Frauds
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1677, Lord Redesdal e observed in Foxcroft v. Lester,(l)
(quoted in White & Tudor’'s Leading cases on Equity, 8th
Edn., p. 413) as under:

"The Statute of Frauds says that no action or suit
shall be nmaintained on an agreenent relating to |ands,
which is not in witing, signed by the party to be
charged with it; and yet the Court is inthe daily
habit of relieving, where the party seeking relief has
been put into a situation which makes it against
conscience in the other party to insist on the want of
witing so signed, as a bar to his relief. The first
case (apparently) of this kind was Foxcroft v. Lyster
(1), which was decided on a principle acted wupon in
Courts of law, but  not applicable to the particular
case. It was agai nst conscience to suffer the party who
had entered and expended his noney on the faith of a
parol agreenent to be treated as a trespasser, and the
other party  to enjoy the advantage of the noney he had
lai d out.™
The ‘question often arises whether paynent of part or

even whole —of the consideration  can be unequivocally
attributed to the contract. At 416 the authors observe :

"Paynent of ‘part or even of all the purchase-noney
will not be considered an act of part performance to
t ake
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a parol contract out of the Statute of Frauds. Nor will

paynment of the auction duty."

The paynent of a part or even a whole of the
consi deration was not  treated  unequivocalr act of part
performance because it was believed that noney can be repaid
or can be reclainmed and, therefore, it i's not-an unequivoca
act evidencing an act in furtherance of the contract (See
Hanbury & Maudsley, Mdern Qity, 10th Edn., p.. 37).
Simlarly, Story’'s FEquity Jurisprudence 14th Edn., para
1045, p. 424, neatly sets out the history of the approach to
paynment of noney as evidence of part perfornmance. It may be
extract ed:

“.. It seens fornerly to have been thought that a
deposit, or security, or paynent of the purchase noney,
or of a part of it, or at |east of a considerable part
of it, was such a part performance as took the case out
of the statute. But that doctrine was open to nuch
controversy, and is now finally overthrown Indeedthe
distinction taken in some of the cases between the
payment of a snall part and the paynent of a
consi derabl e part of the purchase-noney seens quite too
refined and subtle, for independently of the difficulty
of saying what shall be deened a snmall and what a
consi derabl e part of the purchase noney, each /nust,
upon principle, stand upon the sane reason, - nanely,
that it is a part performance in both cases, or not in
either. One ground why part paynent is not now deemed a
part performance, sufficient to take a case out of the
statute, is that the nobney can be recovered back again
at law, and therefore the case admts of full and
di rect conpensation."

Equity by G M Keeton and L.A Sheridan, 2nd Edn., p.
366 sets out chronologically the approach of the Court to
payment of mnoney as evidencing part performance. Attitude to
the paynment of nbney as an act of part perfornance had
varied from tinme to time. In Elizabeth Meddison v. John
Al derson, (1) Lord Sel borne, L.C pointed out:

".. the payment of noney is an equivocal act not
(in
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206
itself) unless connection is established by paro
testinony indicative of a contract consisting of land."
In Snell’s principles of Equity, 20th Edn., p. 587,
under the heading 'Insufficient Acts to bring the case out

of the doctrine of part performance’, it is noted that
paynment of a part of the purchase-noney, or even apparently
the whole, is not sufficient for part performance of a
contract for the sale of land for the paynment of noney is an
equi vocal act (not in itself), wuntil the connection is
established by parol testinmony, indicative of a contract

concerning land. Maddison v. Aldersonis relied wupon in
support of this statenent.

A few cases to which our attention was drawn nay now be
referred to. In Cinan-and Anr. v. Cooke and Ors., (1) Cooke
inserted an advertisenment in_  the public papers inviting
offers to let a piece and parcel of land for the period set
out in the advertisenment. In response to this advertisenent
the plaintiffs applied to Edmund Meagher to whom the
applicationwas to be addressed and entered into a treaty
with him for lease of land. A nmenorandum of agreenment was
entered into between the parties and the intending tenant
deposited 50 guineas which the advertiser received in
consi deration of the |ease on the recomrendati on of Meagher
who al so appeared /'to have received a sum of 20 guineas from
the plaintiffs for which no receipt was given Subsequently
M. Cooke refused to performthe agreenent and he granted a
new term of |ease to the defendants who entered into the
same wth the know edge of -~ the agreement with the
plaintiffs. An action was brought by the plain tiffs for
specific performance. Declining to grant that relief Lord
Redesdal e hel d as under

"But I think this is not ~a case in which part
performance appears. The only circunstance that can be
consi dered as anounting to part  performance is the
payment of the sum of fifty -guineas to M. Cooke. It
has al ways been consi dered that the paynent of ‘noney is
not to be deened part performance to take a case out of
the statute.”

In Maddison’s case Earl of Sel bor ne, L. C. in
unequi vocal terns observed that it may be taken as new
settled that part paynent of purchase noney is not enough
and judges of high authority
207
have said the same even of payment in full.-dinan v. Cooke,
(supra) Hughes v. Morris(1l) and Britain v. Rossiter(2) were
relied upon in support of this. Again at p. 484 Lord O Hagan
taking note of the conflict of decisions | pertinently
observed as under:

"l confess | have found it hard to follow the
reasoning of the judges in sone of the cases to which
the Lord Chancellor has referred to reconcile the
rulings, in others of themand to regard as entirely
satisfactory the state of the law in which the taking
of possession or receipts of rent is dealt with as an
act of part performance, and the giving and acceptance
of any amount of purchase noney, confessedly in
pursuance and affirmance of a contract of sale, is not.
As to some of the judgnents pronpted no doubt by a
desire to defeat fraud and acconplish justice, I am
inclined to concur with the present Master of the Rolls
in Britain v. Rossiter (1), when he called then bold
deci sions."

It may be noted that in that case an intestate induced a
worman to serve him as his house-keeper wi thout wages for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 17 of 30

many years and to give up other prospects of establishnent
inlife by a verbal promise to nake a wll |eaving her a
life estate in land and afterwards signed a will, not duly
attested, by which he left her the |life estate. It was
contended on behalf of the woman who worked as house- keeper
that she had wholly performed her part by serving the
i ntestate as house-keeper till the intestate’s death w thout
wages yet the Court inits equity jurisdiction declined to
hold such an act as referable to any contract and was not
such a part performance as to take the case out of the
operation of section 4 of the Statute of Frauds. This case
is being referred to show how firstly established and
entrenched the view was that paynment is not enough. Ofer to
work without wages was treated as evidencing sone paynent
not enough to sustain the plea of part perfornmance. The
equity should take such-a  view of hunman service and
sacrifice is difficult to appreciate. Mdern notions of
equity, fairplay and just approach would stand rudely shaken
by the view taken in that case & and quoting the case is not
to be interpreted to nean sharing the view.
208

In Chaproniere v. Lanbert,(1) the Court of Appea
reinforced the view which held the field till then that the
nmere paynent of rent is not such part performance to take
the case out of the statute and even paynent of whole of the
purchase noney has been held not to be sufficient to take
the case out of the statute. In so doing it reiterated the
vi ew taken in Miuddison v. Anderson, (supra).

In Enland the law took a ~sharp U-turn in Steadman v.
St eadrman, (2) Lord Sinon of Caisdale under the heading
" Payment of noney’ observed as under:

"It has sonetines been said that paynent of noney
can never be a sufficient act ~of part performance to
raise the required equity in favour of the plaintiff
or, nore narrowy, that paynment of part or even the
whol e of the purchase price for an interest in land is
not a sufficient act of part performance. But neither
of the reasons put forward for the rule justifies it as
framed so absolutely. The first was that a plaintiff
seeking to enforce an oral agreenent to which the
statute relates needs the aid of equity; and equity
would not lend its aid if there was an adequate renedy
at law. It was argued that a payment could be recovered
at law, so there was no call for the intervention of
equity. But the payee might not be able to re pay the
noney (he might have gone bankrupt), or the | and night
have a particular significance for the plaintiff (of
the equitable order for specific delivery of a chatte
of particular value to the owner: (Duke of Sonerset v.
Cookson) or it might have greatly risen in value since
the paynent, or noney may have | ost sone of its val ue.
So, it was sought to justify the rule, alternatively,
on the ground that paynment of nmoney is always an
equi vocal act, it need not imply a pre-existing
contract, but 1is equally consistent with nmany other
hypot heses. This may be so in many cases, but it is not
soin all cases. Oral testinmony nay not be given to
connect the paynment with a contract; but circunstances
establ i shed by adm ssible evidence (other acts of part
performance, for case, for exanple, what was said (i.e.
done) in the magistrates’ court in part

209
performance of the agreement nwakes it plain that the
paynment of the 108 was also in part performance of the
agreement and not a spontaneous act of generosity or
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di scharge of a legal obligation or attributable to any

ot her hypot hesis."

To sone extent, therefore the statenent of law in
Maddi son’s case that it nay be taken as well settled that
payment of part of purchase noney or even the whole of the
consideration is not sufficient act of part perfornmance can
be taken to have been shaken considerably from its
f oundati on.

While text book witers and English decisions my shed
some light to illumnate the blurred areas as to whether
part paynent of purchase noney or even the whole of the
consi deration would not be sufficient act of part
performance, it 1is necessary that this aspect nmay be
examined in the background of statutory requirenment as
enacted in section 53A. To qualify for the protection of the
doctrine of part performance it nust be shown that there is
a contract to transfer for consideration inmovable property
and the contract is -evidenced by a witing signed by the
person sought ~to be bound by r it and fromwhich the terns
necessary to constitute the transfer can be ascertained with
reasonable certainty. These are pre-requisites to invoke the
equi tabl e doctrine of part performance. After establishing
the aforementi oned circunstances it must be further shown
that a transferee had in part performance of the contract
ei ther taken possession of the property or any part thereof
or the transferee being already in possession continues in
possession in part perfornance of the contract and has done
sone act in furtherance of the contract. The acts clained to
be in part performance nmust be unequivocally referable to
the pre-existing contract and the acts of part performance
nmust unequivocally point in the direction of the existence
of contract and evidencing inplenentation or performance of
contract. There nust be a real nexus between the contract
and the acts done in pursuance of the contract or in
furtherance of tho contract —and nust be unequivocally
referable to the contract. Wen series of acts are done in
part performance, one such may be paynment of consideration
Any one act by itself may or nay not be of such a conclusive
nature as to conclude the point one way or the other but
when taken with many others paynment of part ~of the
consi deration or the whole of the consideration my as well
be shown to be in furtherance of contract.  The correct
approach woul d be what Lord Reid said in Steadnan’s case
210
that one must not first took at the oral contract and then
see whether the alleged acts of part ©performance are
consistent with it. One nust first ook at the alleged acts
of part performance and see whether they prove that there
nmust have been a contract and it is only if they do so prove
that one <can bring in the oral contract. This view nay not
be wholly applicable to the situation in India because an
oral contract is not envisaged by section 53A. Even for
i nvoki ng the equitable doctrine of part perfornmance there
has to be a contract in witing from which the terns
necessary to constitute the transfer can be ascertained with
reasonabl e certainty. Therefore, the <correct viewin India
woul d be, look at that witing that is offered as a contract
for transfer for consideration of any i movable property and
then exam ne the acts said to have been done in furtherance
of the contract and find out whether there is a real nexus
between the contract and the acts pleaded as in part
performance so that to refuse relief would be perpetuating
the fraud of the party who after having taken advantage or
benefit of the contract backs out and pl eads non
regi stration as defence, a defence anal ogous to section 4 of
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the Statute of Frauds.

W nmay recall here that the acts prelimnary to the
contract would be hardly of any assistance in ascertaining
whether they were in furtherance of the contract. Anything
done in furtherance of the contract postulates the pre-
exi sting contract and the acts done in furtherance thereof.
Therefore, the acts interior to the contract or nerely
incidental to the contract would hardly provide any evi dence
of part perfornmance.

The contention of M. Desai that paynent of Rs. 1,000
for purchase of stanps in an act of part perfornmance
unequi vocal ly attributable to the contract dated Cctober 10,
1950, cannot be accepted for two reasons, one being that Rs.
700 out of the amount of " Rs. 1,000 was paid on Cctober 9,
1950, that is prior to the date of contract. Then there is a
serious dispute as to the nature of contract which was
negotiated on Cctober 9, 1950, the day on which paynment of
Rs. 700 was nade. Mortgagor was insisting upon a conditiona
sale and def endant nortgagee declined to accept the
conditional sale and that is borne out by his evidence al so.
There was thus no concluded contract on October 9, 1950,
and, therefore, the payment of Rs. 700 out of Rs. 1,000 in
any case could not be said to be part performance and the
sane reasons would nmutatis nmutandis apply to the paynent of
Rs. 300 also. In /thefacts of this case this paynment woul d
not be an act of part perfornmance. In
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our opinion, therefore, the H gh Court recorded an utterly
unsust ai nabl e finding wi t hout ~ m nutely exam ni ng t he
rel evant evidence coupled with the requirenments of |aw and
erred in holding that the payment of Rs. 1,000 was in
furtherance of the contract. W wouldalso add that in the
facts and circunstances of the case paynment of Rs. 1,000 was
not such an act of part performance which would help
def endant nortgagee in any manner

M. Desai next contended that the nortgagee di scharged
a debt of Rs. 541 which was included in the amount of Rs.
17,735 retained by t he nort gagee from the tota
consi deration payable for discharging other debts and that
this paynent was in furtherance of the contract. This
contention is being put forward for the first time in this
Court and should be negatived on that account al one. Even
apart from this there is no sufficient evidence to uphold
this contention. |In fact, the defendant nortgagee hinself
has to sonme extent prevaricated on the question of retention
of Rs. 17,735 out of the total consideration for the sale
transaction agreed at Rs. 50,000. Consideration of Rs.
50,000 was nmde up, inter alia, by retaining Rs. 17,735 in
di scharge of debts owed by nortgagor to nortgagee by
borrowi ng | oans on different occasions for donestic
expenses. It is so stated in Ext. D1 which “had been
extracted earlier.

Mortgagee in his evidence gave a go bye to this recita
and deposed that the anount of Rs, 17,735 fromthe total
consi deration payable by him was retained by the nortgagee
for paynment of other creditors of the nortgagor. Even apart
fromthis he has not stated a word that out of the amount of
Rs. 17,735 he paid Rs. 541 to any particular creditor. In
his witten statenent he has stated that the amount of Rs.
17,735 was kept in deposit for paynent to other creditor of
the nortgagor. One such creditor was to be paid a sumof Rs.
541. This creditor is none other than the nortgagee hinself.
This would nean that he hinself was creditor to whom he paid
Rs. 541. Assuming that he could have reinmbursed hinself,
there is nothing to show that he gave a discharge or that he
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gave credit in his books of accounts. Further, there is no
statement in his evidence to that effect. That aspect was
never canvassed before the trial court as well as the H gh
Court and we find no material evidence to substantiate this
contention. The contention, has, therefore, to be negatived.

The third act of part performance pl eaded on behal f of
the nortgagee is that the nortgagee agreed to discharge the
nor t gage
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subsisting on the property in his favour on settlenent of
accounts. The nortgage deed admittedly was not returned to
the nortgagor even after the nortgagor executed Ext. D-1 the
sale deed which was not wultimately registered. But that is
not enough. The nortgage admitted in his evidence that even
after Ext. D1 was executed he nmintained the accounts of
nortgage and in that account he debited Rs. 1,000 paid to
the nmortgagor for purchase of stanps. Could it be said that
he had ~discharged or agreed to discharge the nortgage
subsisting on- the property? There is however a piece of
evi dence which conpletely belies the claimand denonstrably
establishes that nortgagee never clainmed to regard hinsel f
as owner from Cctober 10, 1950 the date of contract but till
a later date continued to regard hinself as a nortgagee
wi th subsisting mnortgage. Myrtgagee made an application on
June 23, 1952 nearly two years after the contract of sale in
the execution proceedings filed by Mtilal seeking to bring
nortgage property to court auction for - realising his
decretal anopunt, which decree he had obtained against the
nortgagor. In this application dated June 23, 1952 nortgagee
has stated that till that date Rs. 27792/2/3 were due under
the nortgage fromthe nortgagor and that fact nust be noted
in the sale proclamation and thereafter property should be
sold. Now if on October 10, 1950 accounts were. made,
nortgage was satisfied and nortgage debt was di scharged, how
isit that on June 23, 1952 he retained the nortgage
account, worked out the anount due and sought its nmention in
the sale proclamation. This conduct of nortgagee is
sufficient to negative this contention. In any event nere
oral agreement to discharge a nortgage could hardly be said
to be an act of part performance unless in fact such an act
was done and that coul d have been only done by a-di scharged
nort gage deed being returned to the nortgagor-

The next act of part performance pleaded by the

nortgagee is that all dues owed by the nortgagor to the
nort gagee have be taken as cleared on conpletion of the
contract Now, even here his stand is equivocal. In the

witten statenent it was stated that at the tinme of filing
the witten statement a sumof Rs. 29,000 was found to be
due fromthe nortgagor. If on Cctober 10, 1950, all accounts
were made up, how could he continue a nortgage account which
nortgage according to himcanme to be satisfied when he took
the sale deed and continued in possession in part
performance of the contract ? Therefore, the subm ssion is
wi t hout nerits.
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The next act of part performance pleaded by the
nortgagee is that the nature and character of possession
changed as recited in the contract. Mrtgagee was in
possessi on as nortgagee. Now according to himsince the date
of execution of the sale deed the nature of possession
changed. For this he relies upon a statenment in the sale
deed Ext. D-1 wherein it is stated that he is being put in
possession as owner. This nere recital is hardly indicative
of the change in the nature of possession. There is no
evi dence to show that he noved the authorities that he woul d
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be liable to pay taxes as owner. There is no overt act on
his part to so assert possession as owner. A nere recital in
the disputed sale deed is of dubious evidentary val ue and
when it would be pointed out that he was never willing to
performhis part of the contract which is a pre-requisite
for claimng protection of the doctrine of part perfornmance
it will be shown that he believed hinself to be a nortgagee
and acted as such even at a date nuch |ater than Cctober 10,
1950, fromwhich date he clainms to be the owner.

I nduction into possession of an immovabl e property for
the first tine subsequent to the contract touching the
property, may be decisive of the plea of part perfornance.
Mere possession ceases to be of assistance when as in this
case the person claimng benefit of part perfornmance is
already in possession, prior to the contract and continues
to retain possession. However a reference to a statenent of
law in Hal sbury’s-Laws ~of England, 3rd Edition, Vol. 36,
para 418 woul d be instructive. It reads as under

"Where possession is given to a "tenant" before a
tenancy agreenent has been concl uded and the possession
is retained after the conclusion of the agreenent, the
possessi on, i f unequivocal ly referable to t he
agreement, is a sufficient part perfornmance but subject
to this, acts done prior to, or preparatory to, the
contract will 'not suffice."

If a person claimng benefit of part performance is inducted
into possession for the first time pursuant to the contract
it would be strong evidence of the contract and possession

changi ng hands pursuant to the contract. in_ Hedson v.
Heuland (1) it was held that although the entry into
possessi on was ant ecedent to the contract, yet the
subsequent conti nuance in possession being, under the

ci rcunst ances, unequivocally referable to the contract,
constituted a

214

part performance sufficient to take the case out  of the
Statute of Frauds.

In Nathulal’'s case, the fact that Nathulal parted with
possession after receiving part paynment of  the sale
consi derati on was hel d sufficient to constitute part
performance. This Court observed that j,, part performance
of contract Phool chand has taken possession of the property
and he had in pursuance thereof paid a part of the
consideration and thereby the first three conditions tor
maki ng good the defence of part perfornance had  been
satisfactorily shown to exist. But greater enphasis was |aid
on the decision of Somath lyer, Acting CJ: in Babu
Murlidhar v. Soudagar Mhammad Abdul Bashir and Anr. (1) In
that case an unregistered agreenent of sal e executed by the
nortgagor in favour of the nortgagee in possession recited
that after the date of the agreenent the nortgagee who had
been in possession as such would becone the owner of the
property and that he could get his name nutated into
mutation register of the nunicipality and in inplenmentation
of this agreenent of sale, the nortgagor hinself nmade an
application for nutation to the nmunicipal authorities and
the nane of the nortgagee was nutated as owner of the
property, it was held sufficient to clothe the nortgagee
with the protection of section 53A in a suit for redenption
of the nortgage and the nortgagor’s suit was dism ssed. The
Court attached considerable inportance to the provision in
the unregistered agreenment for nutation in favour of the
nortgagee as owner and the subsequent conduct of the
nortgagor in rmaking an application for nmutation was held to
be the «clearest indication which is essential for invoking
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the doctrine of part perfornmance. The decision can be said
to depend nore or less on the facts of the case. However in
this connection a reference was also nade to Thota China
Subba Rao and O's. v. Mitapelli Raju and O's(2) That
decision is hardly of any inmportance because an extreme
contention was advanced on behal f of the nobrtgagee resisting
a suit for redenption that he continued to be in possession
in part performance of the agreenent which argument was
repelled by the Court on the observation that the nortgagee
had never been in possession and the contention that he was
al ways in constructive possession could hardly assist him
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In Jahangir Begumv. QulamAli Ahned, (1) the Court after
hol ding that the defendant was in possession and had put up
a structure on it, cane to the conclusion that he was not
entitled to the benefit of doctrine of part performance
because he was already in possession before the contract to
transfer the property, relied upon by him was entered into,
and, therefore, it-was obligatory upon himto show that he
had done 'sonme act in furtherance of the contract in order to
constitute a part perfornance of the contract. In Kukali wv.
Basantilal (2) the facts found were that A nortgaged with
possession his house with B. Subsequently A sold the house
to in consideration of the nortgage debt and the anount
spent by A on inprovenments and repairs of the house. The
deed was not registered. Subsequently A sold the sane
property to under a regi stered sale deed. sued for
redenption. relied on the -equitable doctrine of part
performance in defence. Negativing the defence of part
performance the Court held that as was already in possession
as a nortgagee, unless he shows that he did some act in
furtherance of the contract, over and above 'being in
possessi on, nere continuance in possessi on would not
constitute part performance. The case is very near to the
facts disclosed in the case under discussion. There'is an
under st andabl e and noteworthy difference in the probative
value of entering into possession for the first /'time and
continuing in possession with a claim of change in
character. Were person claimng benefit of part performance
of a contract was already in possession prior to the
contract, the court would expect something independent of
the nere retention of possession to evi dence part
performance. Therefore nere retention of possessionis not
di scharged, could hardly be said to be an act in part
performance unequi vocally referable to the contract of sale.
Section 53A requires that the person clainming the
benefit of part performance nust always be shown to be ready

and willing to perform his part of the contract. And if it
is showmm that he was not ready and willing to performhis
part of the contract he will not qualify for the protection

of the doctrine of part performance. Reverting to the
consideration recited in Ext. DI the sale deed, even
according to the nortgagee it was agreed that he had
retained an amount  of Rs. 17,735 out of the tota

consideration of Rs. 50,000 for paynment to the other
creditors of the nortgagor. Barring a
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claimmade in the witten statenent that he paid hinself Rs.

541 which was included in the amount of Rs. 17,735 which
allegation itself 1is unconvincing, there has not been the
slightest attenpt on his part to pay up any of the creditors
of the nortgagor. There is nothing to show that he had the
list of all the creditors of the nortgagor or that he made
any attenpt to procure the list or that he issued a public
notice inviting the creditors of the nortgagor to claim
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paynment fromhimto the extent of the consideration retained
by him Not a single creditor has been paid is an admtted
position. But the nore inequitous conduct of the nortgagee
is that he had not nmade the slightest attenpt to contact any
of the creditors of the nortgagor or to pay even the
smal l est sum There is no such statement in the witten
statement but even in his evidence at the trial he has not
been able to show that he has paid any creditor or nade any
attenpt to pay any of the creditors including those whose
nanes were adnmttedly known to him such as Rankaran
Ghasil al, Kajodinal, Motilal Bhagirath and Kanhaiyal a
Chagganl al . Further shifting stand of nortgagee to suit his
convenience is discernible here. In Ext. D1, the entry of
Rs. 17,735 is described as 'have been taken fromyou from
time to tinme for domestic expenses’. In his evidence
nortgagee states that this recital is incorrect and the
correct position according to-himis that the amunt of Rs.
17,735 from total consideration payable by himwas retained
to pay to other creditors of nortgagor. According to himthe
only amount due to himfrom nortgagor outside the nortgage
transaction was a debt of Rs. 541 only. Mortgagee neither
paid hinself nor other creditors and thereby did not perform
his part of the contract. He even did not pay a smal
decretal ampunt of ‘Rs. 500 plus interest and costs to
Motilal in 1952 but allowed the property to be sold. Coupled
with this is the fact according to the recital in Ext. D1
he had agreed to pay the bal ance of the consideration of Rs
6265 to the nortgagor at the time of registration of the
sal e deed. Now, undoubtedly the nortgagor did not agree to
get the sale deed registered because there was a dispute
bet ween the parties as to the nature of the transaction. But
the defendant nortgagee nade wunilateral attenpt to get the
sale deed registered by offering it for registration. Thus
while attenpting to conmplete his title both legally and even
in equity he was under an obligation to pay Rs 6265 to the
nortgagor. This liability is not disputed yet in this behalf
he has not stated anything in his exam nation-in-chief that
he made any attenpt to pay that anmpbunt to the nortgagor. Add
tothis his failure to return the discharged nortgage deed
and his further avernment that he used to maintain the
nmor t gage account
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even after Cctober 10, 1950. Al this would conclusively
show A that the nortgagor hinself was not willing to perform

his part of the contract. In this view of the matter M.
Desai’s contention that failure to pay the amount agreed to
be paid before the Registrar and/or not discharging debts
agreed to be discharged as having been given credit in the
consideration for the sale would not detract  from part
performance because they have to be evaluated in the facts
and circunstances of the case cannot be uphel d.

It was next contended on behalf of the nortgagee that
the conduct of the 1st plaintiff nortgagor in executing and
regi stering a sale deed in respect of the nortgaged property
in favour of 2nd plaintiff Gyarsilal and thereby frustrating
the contract of sale in favour of the defendant nortgagee
evidence that the Ist plaintiff was aware of the contract in
favour of the defendant nortgagee and he was retaining
possession in furtherance of the contract. The submi ssion
does not constitute any independent act on the part of
nortgagee but it is nerely another facet of the fact of
perm ssion being retained by the defendant nortgagee.
Retention of possession is of no consequence in this case
because the nortgage was not di scharged and was subsi sting
and the nortgage being a nortgage wth possession the
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nortgagee was entitled to retain possession. The fact that
imediately a sale deed was executed in favour of 2nd
plaintiff by Ist plaintiff would show that he was unw | ling
to accept the contract as offered by the nortgagee. The
subsequent purchaser Gyarsilal has taken a conditional sale
and this reinforce the stand of the nortgagor. The existence
of the dispute about the nature of the transaction, nanely,
according to the nortgagor he wanted an absolute sale and
this dispute between the parties as on Cctober 10, 1950, is
not in dispute. Therefore the conduct of the nortgagor is
consistent with this case.

It was next contended that defendant nortgagee nade al
attenpts to get the deed registered by approaching the Sub-
Regi strar, and that the defendant nortgagee initiated
crimnal proceedi ngs against the Ist plaintiff nortgagor for
m susing the stanmp papers need not detain us, as they have
no probative val ue:

Havi ng, therefore, examned all t he contentions
canvassed on behal fof the nortgagee we unhesitatingly reach
the conclusion that the nortgagee has failed to prove that
he did any act in furtherance of the contract, continued
retention of possession being a circunmstance of neutra
character in the facts and circunstances of
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the case and it being further established to our
satisfaction that the nortgagee was not willing to perform

his part of the contract, it is clear that the nortgagee is
not entitled to the benefit of the equitable doctrine of
Part Performance.

On the concl usi ons hereby i ndicated the appea
preferred by the plaintiffs (CA 1144/69) nust be all owed and
the judgnent of the H gh Court has to be set aside and the
one rendered by the trial court is restored wth costs
t hr oughout .

That takes us to the second appeal preferred by Mtila
being CA 1145/69. First a synopsis-of the facts relevant to
the dispute raised by appellant Mtilal. Mtilal filed G vi
Suit No. 243/47 on Novenber 3, 1947, for recovering his debt
from nortgagor Covindrao Mahadik.  In this suit he obtained
attachment before judgnent of the suit property on Novenber
6, 1947. The suit of Mdtilal ended in a decree in-the anount
of Rs. 2,500 on March 15, 1951. On March 27, 1951, execution
application No 216 of 1951 was made by Mtilal. On April 3,
1951, the executing court nade an order that as the suit
property of the judgnent debtor has al ready beenattached by
an order of attachment before judgnent, steps should be
taken for drawi ng up a proclamation of sale under order XXl
rule 66, Code of Civil Procedure. The Court directed auction
sale of the suit property to be held on Decenber 9, 1951. It
appears that the auction sale was stayed. There was sone
default on the part of the judgnment debtor to conply with
the conditional stay order and on his failure auction sale
was directed to be held on March 23, 1952. After correcting
the anount due on the nortgage of nortgagee in the
procl amation of sale, a fresh auction was held on August 23,
1952. In the neantine, in the absence of any bidder at the
auction Motilal the decree hol der hi nsel f obt ai ned
perm ssion of the court to bid at the auction and his bid in
the ambunt of Rs. 300 was accepted and the sale in favour of
Motilal was confirnmed on Septenber 23, 1952.

In the nean tinme nortgagor Govi ndrao Mahadi k the judg-
nent debtor in Mdttilal's suit filed Regular Appeal No.
125/ 51 which was all owed by the Additional District Judge as
per his judgnent dated March 27, 1953 and thereby the suit
of Motilal was dismissed in entirety. Mtilal preferred
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Second Appeal No. 78/53 in the H gh Court of Madhya Bhar at
and by its judgnent dated Septenber 1, 1958, Mdtilal’'s
appeal was allowed and a decree in
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his favour in the ampunt of Rs. 500 wth interest and
proportionate costs was passed.

Motilal nmade an application on April 2, 1962 purporting
to be under order XXII, rule 10 of the Code of G vi
Procedure alleging that he canme to know about the suit filed
by the nortgagor for redenption of the nortgage in Decenber,
1961 and as the decision in the suit is likely to have an
impact on his rights and that as he is the purchaser of the
equity of redenption, the nortgagor and the subsequent
purchaser from the nortgagor cannot now naintain the action
for redenption of the suit property and he should be
substituted in place of the plaintiffs and be pernitted to
prosecute; the suit for~ redenption agai nst nortgagee. This
application was ~contested on behalf of the parties to the
suit.

The High Court was not fully satisfied about the
expl anation of delay in making the  application by Mtila
and was not even inclined to accept the suggestion that he
became aware of the -suit in 1961 and that on the ground of
gross delay the application was liable to be dism ssed. The
Hi gh Court ultimtely made on order as under

"Therefore, although ordinarily we mght not be
inclined to allow Mttilal’'s request to be inpleaded in
this Court at the appellate stage, we are of opinion
that it would be desirable to have final decision about
the various points of dispute betweenall the parties
in order to avoid further unnecessary litigation. From
this point of view only, we would allow Mtilal to be

i npl eaded in the present litigation by addition of his

nane, and not by allowing him to  replace both the

plaintiffs."

Havi ng thus directed Motilal to be inpleaded as a party
respondent, the High Court proceeded to ascertain, 'evaluate
and adjudicate the right clainmed by Mtilal and ultinately
held that in any event the auction purchaser Mtilal shal
be entitled to recover the balance of his decretal anmount
and interest at the rate of 4% per annumfromthe date of
his auction sale till the date of realisation or deposit as
the case may be either from the appellant or from the
nortgagor or subsequent purchaser, as the case nmy be, and
that there shall be a charge on the suit-property for the
af orenmenti oned amount whi ch shall be enforceable at the
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instance of Mdtilal by a sale of the property, Mtilal was
held disentitled to costs on account of the delay infiling
the application.

M. Ray, | earned counsel for the Ist “plaintiff
nort gagor contended that the H gh Court was in error in
allowing the application of Mtilal to be inpleaded as a
party because according to M. Ray Mdtilal could not be said
to be claimng under the nortgagor and that, therefore, he

could not nmamintain the application under order XX, rule
10, Code of CGivil Procedure.
Rule 10 of order XXII, provides for continuance by or

against a person of any action who acquires any interest
either by assignnent, creation or devolution during the

pendency of suit, wth the leave of the court. In
ascertaining whether Mtilal can nmaintain the application
his avernents in the application will have to be taken as

the basis for invoking the Court’s jurisdiction under order
XXI'l, rule 10. The question that will have to be posed woul d
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be whether Mbdtilal acquired any interest by assignnment,
creation or devolution during the pendency of the suit and
woul d, therefore, be entitled to continue the suit. The suit
is primarily a suit for redenption of nortgage. A suit for
redenpti on of nortgage can be brought by a person hol ding
the equity of redenption. Mdtilal contends that the suit
property was sold at a court auction wth subsisting
nortgage thereon and the right, title and interest of the
nortgagor was sold at the court auction and on the sale
being confirned and the sale certificate being issued he
acquired the interest either by assignment or devol ution of
the original nortgagor. Now this assertion is controverted
on behalf of the original nortgagor and the subsequent
purchaser contending that nmuch before the confirmation of
the sale on Septenber 23, 1952, the subsequent purchaser had
purchased the equity of redenption by the sale deed Ext. P-1
dated Cctober 17, 1950, and that the original nortgagor had
no subsisting right, title and interest in the suit property
on August / 23, 1952, being the date of the sale in favour of
Motilal. Thi's was countered  on behalf of Mtilal by his
| earned counsel” M. G L. ~Sanghi asserting that Mtilal had
obtai ned an attachment before judgnent of the suit property
by order dated Novenber~ 6, 1947, and that this was

subsisting till March 5, 1951, when the trial court decreed
the suit of Mtilal against the nortgagor in the amunt of
Rs. 2500 and till the application for execution was filed on

March 27, 1951, and no reattachnent was necessary. These
facts are incontrovertible but one aspect of |aw has to be
exam ned as to what is
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the effect of the judgnent of The appellate court in the
appeal filed by original nortgagor Govindrao Mahadik, the

decree obtained by Mtilal, to wit, the appeal was allowed
and Motilal’s suit was dism ssed on March 27, 1953. Between
March 27, 1953, till the High Court allowed the appeal of

Motilal on Septenmber 4, 1958, there was no subsisting
attachment but it nmust be recalled that by Septenber 23,
1952, the sale was confirmed and the sale certificate was
issued on March 25, 1953, that the two days before the
appeal of nortgagor preferred against the decree obtai ned by
Motilal was allowed on March 27, 1953.

The avernments of Mtilal in his own application would
prima facie be sufficient to sustain an application under
order XXII, rule 10. The question whether he has acquired an

interest or not in the property either by assignnent or
devol ution which is the subject matter of dispute in this
appeal would have to be answered on nerits but the narration
of chronol ogical events as delineated hereinabove would
clearly show that Mtilal has nore than a nere senbl ance of
title which this Court will have to investigate. And even if
stricto sensu the application would not fall under @ order
XXI'l, rule 10, CPC, vyet section 146 of the Code of G vi
Procedure would certainly enable Mdtilal to maintain the
application (See Sm. Saila Bala Desai v. Sm. Nirmla
Sundai Dassai and another, at 1291, referred to wth
approval in Shew Bux Mohata & Ors. v. Bengal Breweries Ltd &
O's. Undoubtedly the High Court was reluctant to overl ook
the gross delay in preferring the application but even after
this reluctance the High Court having grant ed t he
application, we would consider it inprudent to reject the
application on the ground of del ay.

Once Motilal becomes a party, two contentions advanced
on his behalf will have to exanined: (a) has he beconeg,
under the sale certificate obtained by him a purchaser of
equity of redenption so as to dissentitle the origina
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nortgagor from bringing the present action; (b) Wuat is the
effect of the attachnment before judgnent secured by himon
Novenber 6, 1947, on the sale of equity of redeption in
favour of the subsequent purcharser under the sale deed Ext.
P-1 dated Cctober 14, 1950.

Looking to the proclamation of sale it is crystal clear
that the property was sold subject to subsisting nortgage in
favour of Devi
222
Sahai, nortgagee. At a court auction what is sold is the
right, title and interest of the judgment debtor. The
judgrment debtor in the decree obtained by Mtilal was
original nortgagor Sardar Govindrao Mahadik. Subject to
ot her conditions, his right, title and interest would be one
of a nortgagor, that is the right to redeemthe nortgage
style as equity of redenption. According to Mtilal this
equity of redenption was sold.at the court auction and it
was purchased by him Subject to the decision on the second
contention so as  to the effect of attachnent before
judgrment, there is no substance in this contention because
much before even the proclamation of sale was issued the
equity of redenption held by the nortgagor was sold by him
under sale deed Ext.  P-1 _dated Cctober 14. 1950, in favour
of 2nd plaintiff Gyarsilal. Therefore, even on the date of
the decree as also on the date of filing of the execution
application nortgagor had no subsisting interest in the
property which could be sold at the court auction. On this
short ground it can' be held that Mtilal did not acquire
under the sale certificate equity of redenption of the
nor t gagee.

But M. Sanghi, learned  counsel for Mtilal contended
that the transfer in favour of subsequent purchaser under
the sale deed Ext. P.1, dated OCctober 14, 1950, by the
nortgagor is void against Mtilal because in the suit filed
by Motilal he had obtained an order of attachnent before
judgrment of the suit property and- this attachnment before
judgrment would cover the right, ‘title and interest of the
nort gagor defendants in that suit and that any private sale
inter vivos of the attached property woul d under section 64
of the Code of Civil Procedure be voi d against the attaching
creditor. Proceeding further along this line it was
contended that as a corollary if the sale in favour of
subsequent purchaser is void against Mtilal then the equity
of redenption continued to remmin vested in the origina
nortgagor and at the court auction the sane was sold and
purchaged by Mdtilal. This necessitates examnmination of the
ef fect of an order of attachnent before judgnent in a suit.

Order XXXVI11, rule 5, enables the Court to |evy
attachment before judgnent at the instance of a plaintiff if
the conditions therein prescribed are satisfied. Wiat is the
nature of attachment levied in this case is not nmade known
save and except saying that the suit property was attached
and the sale proclamation nentioned therein the subsisting
nort gage. Taking the best view in favour of Mtilal
223
One can say that what was attached was the equity of
redenption. The attachnent was levied and continued to
subsist till the date of the decree. It would, therefore
not be necessary to reattach the property.

VWat is the effect of attachment before judgnment ?
Attachment before judgment is |evied where the court on an
application of the plaintiff is satisfied that the
defendant, with intent to obstruct or delay the execution of
any decree that may be passed against him(a) is about to
di spose of the whole or any part of his property. O (b) is
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about to renobve the whole or any part of his property from
the local I|imts of the jurisdiction of the Court. The sole
obj ect behind the order |evying attachnment before judgnent
is to give an assurance to the plaintiff that his decree if
made woul d be satisfied. It is a sort of a guarantee agai nst
decree becoming infructuous for want of property avail able
from which the plaintiff can satisfy the decree. The
provision in section 64 of the Code of Civil Procedure
provi des that where an attachment has been made, any private
transfer or delivery of the property attached or of any
interest therein and any paynment to the judgment debtor of
any debt, dividend or other npbnies contrary to. such
attachment, shall be void as against all clains enforceable
under the attachment. What  is clained enforceable is the
claimfor which the decree is made. Modtilal’s suit was for a
noney claim It finally ended in a decree for Rs. 500 by
Hi gh Court and in~ between the 1st appellate court had
di smssed Motilal’s suit in entirety. There is nothing to
show that / the attachment which would come to an end on the
suit being dism ssed would get revived if a second appeal is
filed which ultinmately succeeds. I n fact, a dism ssal of the
suit may terminate the attachnent and the sanme woul d not be
revived even if the suit “is restored and this becones
mani festly clear fromthe newy added provision in sub rule
(2) of rule 11 A of order XXXIIl, C.P.C 'which provides that
attachment before judgnent in a suit whichis disnissed for
default shall not be revived nerely because by reason of the
fact that the order for the dismissal of ‘the suit for
default has been set aside and the suit has been restored.
As a corollary it would appear that if attachnent before
judgrment is obtained in-a suit which ends in a decree but if
in appeal the decree is set aside the “attachnent of

necessity nust fail. There should be no difficulty in
reaching this concl usion.
The question, however, is what happens if at an

internediate state pursuant to the decree of the trial court
the attached pro-
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perty is sold at a court auction ? How would the rights and
obligations of the auction purchaser be adversely affected
if the appeal is allowed and the suit is dismssed ?
ordinarily where the appeal is preferred an attenpt should
be made to obtain stay of the execution of the decree of the
trial court. However, it is notorious that the -appellate
court is loath or reluctant to grant stay of a noney decree
and the judgment debtor nay not be in a position to deposit
the decretal amount and in this situation nore often the
execution proceeds and before the appeal is disposed of an
equity in favour of a third person as auction purchaser who
purchases the property at a court auction may cone’ into
exi stence. |If afterwards the appeal is allowed and the suit
is dismssed, would the auction purchaser be adversely
affected ? The energing situation in this case clearly
denonstrates the dil emma.

Odinarily, if the aution purchaser is an outsider or a
stranger and if the execution of the decree was not stayed
of which he nay have assured hinself by appropriate enquiry,
the court auction held and sale confirmed and resultant sale
certificate having been issued woul d protect himeven if the
decree in execution of which the auction sale has been held
is set aside. This proceeds on the footing that the equity
in favour of the stranger should be protected and the
situation is occasionally reached on account of default on
the part of the judgnment debtor not obtaining stay of the
execution of the decree during the pendency of the appeal
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But what happens if the auction-purchaser is the decree
hol der hinself ? In our opinion, the situation would
materially alter and this decree hol der-auction purchaser
should not be entitled to any protection. At any rate when
he proceeds wth the execution he is aware of the fact that
an appeal against the original decree is pending. He is
aware of the fact that the resultant situa-nay energe where
the appeal nmay be allowed and the decree which he seeks to
execute may be set aside. He cannot force the pace by
executing the decree taking advantage of the econonic
disability of a judgment debtor in a noney decree and make
the situation irreversible to the utter disadvantage of the
j udgrment debtor who wins  the battle and |oses the war.
Therefore, where the auction-purchaser is none other than
the decree holder who by pointing out that there is no
bi dder at the auction, for a nominal sum purchases the
property, to wt, in this case for a final decree for Rs.
500, Motil al purchased the property for Rs. 300, an
atrocious situation, and yet by a technicality he wants to
protect hinself. To such an
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auction purchaser who is not a stranger and who is none
other than the decree holder, the court should not lend its
assi stance. The view which we are taking is not unknown and
to sone extent it/ wll be borne out by the observations of
this Court in Janak Raj v. @urdial Singh and Anr. This Court
nmade a pertinent observation which may be extracted:

"The policy of the |egislature seens to to be that
unless a stranger auction  purchaser is protected
against the vicissitudes of the fortunes of the suit,
sales in execution would not attract custonmers and it
would be to the detrinment of the interest of the
borrower and the creditor alike if sales were allowed
to be inmpugned nerely because the decree was ultimately
set aside or nodified."

Viewed from this angle, the order of the H gh Court
that the auction-purchaser decree holder Mtilal /‘would be
entitled to recover the decretal amunt of Rs. 500 wth
interest at the rate of 4% per annum and proportionate costs
could be styled as manifestly equitable. However the Court
cannot overlook the <conduct of the nortgagor ~ Govi ndrao
Mahadi k, his subsequent purchaser Gyarsilal and even the
original nortgagee Devi Sahai in not paying a snmall debt and
all owi ng the property to be auctioned and forcing Mditilal to
the logical end of litigation and yet without the slightest
reconpense to go on investing into this bottom ess pit of
unending litigation. And at best his attachnment before
judgnent is a security that his decree woul d be satisfied
fromthe property attached and sale to the extent of
recovery of decretal amount from attached property would be,
agai nst attaching creditor void. |If we assure him paynent of
decretal anmpunt and costs the sale in his favour i's of no
significance. The |ogical course for us would have been to
| eave Motilal to his own remedy which we consider inequitous
in the facts and circunstances of this case. The order nade
by the Hi gh Court would hardly provide him Rs. 1,500 to
recover which he nust have spent at the inflated rate of
[itigation costs. In our opinion, while not granting the
substantial relief claimed by Mtilal and |ooking to the
conduct of all the parties, we direct that Mtilal should be

paid Rs. 7,500 inclusive of decretal amount, interest,
proportionate costs and costs of the litigation till today,
and for this anount there will be a charge on this property

to be cleared by
226
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Govindro Mahadik at the tine of redenption of the property

whi ch amount will have to be paid by Gyarasilal’s heirs in
vi ew of the sale-deed in favour of Gyarsilal.
Accordingly, Gvil Appeal  No. 1144/69 filed by

Govi ndrao Mahadik is allowed and the judgnment and decree of
the Hgh Court are set aside and those of the trial court
are restored with costs throughout.

Cvil Appeal No. 1145/69 preferred by Mtilal is
di sposed of in accordance with direction herein-above
indicated with no order as to costs. CMP 9004/80 and CW
10593/80 for substitution are all owed.
P.B.R Appeal s al | owed.
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