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ACT:

Indian Railway Establishment Code, Rule 1706 (4)-
Rai | way servant di smissed after departrmental enquiry-
di smissal order set aside by court-Fresh charge sheet
i ssued-No fresh order of suspension however issued-Railway
servant eventually dism ssed-Railway servant-Wether deened
to have continued to be under suspension

HEADNOTE

G ause (1) of Rule 1706 ~of the Indian  Railway
Establ i shment Code provides for (a railway servant being
pl aced under suspension where ‘a disciplinary proceeding
against himis contenpl ated or pending.

Cl ause (4) of The sanme Rules provides that where a
penalty of dism ssal, renmoval or conpul sory retirement from
service inposed wupon a railway servant is set aside by a
decision of a Court of Law and the disciplinary authority
decides to hold a further enquiry, the railway servant shal
be deenmed to have been placed under suspension by the
conpetent authority fromthe date of the original order of
di sm ssal, rempoval or conpul sory retirenent.

The Respondent was enployed as an Assistant. Sub
Divisional Clerk in the North Wstern Railway. He was
di scharged from service by an order dated 12.4.44. On the
partition of |India. he mgrated to India and was taken as a
clerk in the Wstern Railway. Wen the fact that the
Respondent had already been di scharged from Railway service
on 12.4.44 cane to light, the Respondent was suspended from
service on 17.2.49 and a charge sheet was issued to himfor
the m sconduct of conceal nent of the order of discharge, and
after an enquiry he was dismssed fromservice on 14 5.59.
The Respondent filed a suit for a declaration That the order
of discharge was void. The High Court in Second Appeal held
that the Respondent was entitled to a declaration that the
order of his dismssal fromservice was illegal on the
ground that there was a breach of the principles of natura
justice and that it was open to the railway administration
to take fresh disciplinary proceedings from the stage at
which the illegality crept in.
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In pursuance to the order of the Hgh Court the
departnment issued a fresh charge sheet against him on
14,11.63 and held an inquiry. No fresh order of
938
suspensi on was however issued to the respondent. The
respondent was even tually dismssed from service by an
order dated 23.12.66 with effect from 14.5.59, the date of
his original dismssal. The respondent’s wit petition
chal | engi ng the order of dism ssal was disnmissed by the Hi gh
Court.

After the disnmissal of the Second Appeal by the Hi gh
Court, the Respondent noved the Paynment of WAges Authority
on 22.2.63 by a petition under section 15 (2) of the Act
claimng wages for the period from 17.2.49, the date of the
original suspension, to 22.2.63 |ess subsistence all owance.
He also filed (seven) petitions once in every six nonths
claimng wages for the period from 1.3.63 to 31.8.66. The
Aut hority held that the Respondent was entitled to wages for
the period from17.2.49 to 14.5.49 but the District Judge in
appeal held  that the Respondent was entitled to wages for a
period of —six nonths prior to 25.6.63 r and also for the
period of six nonths in respect of each one of the seven
petitions filed by him The Hi gh Court, however, dism ssed
the appellant’s Cvil Revision Petition and allowed the
respondent’s revision petition and hel d that the 5
respondent was entitled to receive the arrears of wages from
17.2.49 to 31.8.66.

In the appeal to this Court it was contended on behal f
of the Appellant that the Respondent had been suspended from
service on 17.2.49 before he was originally dismssed from
service on 14.5.49 pursuant to the finding of guilt recorded
in the departnental inquiry and that in the subsequent
departrmental inquiry he was found guilty and was therefore
di sm ssed from service and by virtue of the provisions of
Rul e 1706(4) he must be deenmed to have been wunder sus-
pension right from17.2.49 and he was only entitled to
subsi stence all owance and not to full wages for the period
from17.2.49. The Respondent, however, contended  that the
original order of dismissal dated 14.5.49 was based on the
finding of guilt recorded in respect of a single charge and
that as a second allegation had been made in the fresh
inquiry, the provisions of Rule 1706(4) were not attracted.

Al'l ow ng the appeal
N

HELD: 1. Rule 1706 (4) of the . Indian Rail way
Establ i shment Code is Squarely attracted to the case of the
Respondent. [945 F]

In the instant case the Respondent had been suspended
on 17.2 49 pending inquiry and had not reported for duty
after the original order of dismssal dated 14.5.49 had been
declared to be illegal by the Hi gh Court, in the second
appeals filed by both the parties. The Respondent rnust be
deenmed to have continued to be under suspension by virtue of
the provisions of Rule 1706 (4) in view of the fresh inquiry
and he would be entitled only to subsistence allowance,
being 50% of his wages for the period of suspension unti
the final order of dismissal and not to full wages. [945 G

2. The subsequent inquiry was in respect of the sane
charge nanely, that the respondent had suppressed the fact
that he had been discharged fromrailway service on 12.4.44
while he secured enploynent in 1948 after the partition of
India. The fresh charge dated 22.3.65 was only a single
charge and the second allegation, nanely, the declaration
dated 26.1.48 made by the respondent after
939
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he joined the Ex. B.B. and Central Indian Railway was only
intended to be A relied upon for proving that charge. [945
E, D

JUDGVENT:

ClVIL APPELLATE JURISID CTION. Civil Appeal No. 1085
of 1981.

Appeal by special leave fromthe judgnent and order
dated the 28th February, 1979 of the Rajasthan Hi gh Court
(Jai pur Bench) at Jaipur in S.B. Cvil Revn. No. 63 and 158
of 1973.

N. C. Tal ugdar and R N. Poddar for the Appellant.

Respondent in person.

The Judgnent of the Court was delivered by

VARADARAJAN, J. Inthis appeal by special |eave the
respondent, Sunder Dass appears in person. The appeal by the
Di visional officer, Wstern Railway, Kota is against the
Judgnent 'of Dwarka Prasad, J.. O the Rajasthan Hi gh Court at
Jai pur in- _Cuvil Revision "Nos. 63 and 158 of 1973. The
| ear ned Judge allowed Civil Revision No. 63 of 1973 filed by
Sundar Dass and dismissed Civil Revision No. 158 of 1973
filed by the Divisional = Personnel officer wth costs in
bot h.

The two revision petitions were filed against the order
dated 18.9.1972 passed by the learned District Judge, Kota
under the Payment of Wages Act (hereinafter referred to as
"the Act"). The respondent filed petitions under s. 15 (2)
of the Act before the Authority under the Act, the Specia
Judicial (Railways) Magistrate, Kota who held by his order
dat ed 30-10-1967 that the respondent is entitled to get his
salary for the period from17.2.1949 to  14.5.1949 after
adj ustment of any amount which nmi-ght have been paid to him
for that period. Both parties filed appeals against that
order before the District Judge, Kota who by order dated
18.9.1972 held that the respondent should have been paid
wages for the period of six nmonths prior to 25.3.1963, the
date of his application under the Act and al so for a'period
of six nobnths in respect of each one of his subsequent seven
applications filed under the Act. The learned District Judge
directed the Authority under the Act to calculate the anmount
of salary and dearness allowance payable to the respondent
as per his direction on the basis of the respondent’s basic
salary as on 14.5.1949, the date of his original dismssa
fromservice, after deducting the wusual  Provident Fund
deduction and ot her pernissible
940
deductions, if any. Both parties filed revision petitions in
the Hgh Court against the order of the |learned District
Judge.

The respondent was enployed as an Assistant Sub
Divisional Clerk at Sukkar in the Karachi Division of the
North Western Railway. Wile he was working in that capacity
at Nawabshah, he was discharged from service by order dated
12. 4. 1944 issued by the Divisional Engineer. The respondent
instituted a suit in the Court of Judicial Commi ssioner
Karachi for declaration that the order of discharge was
invalid. During the pendency of that suit there was
partition of India and he nmgrated to India and reported for
duty to the Transfer officer (India) at Anbal a Cantonnent on
8.1.1948. On the basis of the respondent’s declaration, he
was taken as a Cerk in the forner B.B. & C |. Railway,
whi ch eventually became the Western Railway. But when the
fact that the respondent had already been discharged from
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railway service on 12.4.1944 before the partition of India
took place came to light, the respondent was suspended from
service on 17.2.1949 and a charge-sheet was issued to him by
the Chief Engineer of the Railway for the misconduct of
conceal nent of the order of discharge fromservice and he
was di smssed fromservice on 14.5.1949 in pursuance of the
finding of guilt recorded in the inquiry. The respondent’s
appeal against the order of discharge was di sm ssed by the
CGeneral Manager of the Railway. The respondent thereafter
filed a suit on 10.1.1950 for declaration that the order of
di scharge was void and obtained decree in the Trial Court,
which was nodified by the District Judge on appeal. Both
parties filed Second Appeals in the Hgh Court, which
di smssed the same on 6.3.1963 by holding that the
respondent is entitledto a declaration that the order of
his dism ssal fromservice dated 14.5.1949 is illegal on the
ground that there was breach of the principles of natura

justice and that it ~was, however, open to the Railway
Adm nistration to take fresh di sciplinary proceedi ngs
agai nst - himfromthe stage at which the illegality crept in

Subsequently, the Chi ef ~ Engineer, Wstern Railway
started flesh di sci pl'i nary pr oceedi ngs agai nst t he
respondent and issued a fresh charge-sheet with a statenent
of allegations against him on 4.11.1963. No fresh order of
suspensi on was issued'to the respondent on this occasion
The departnental inquiry was held and an inquiry report
dated 29.11.1965 was made hol ding the respondent guilty of
the charge. The Chief Engi neer accepted the report of
941
the Inquiry officer and issueda notice to the respondent
calling upon him to show cause against the  punishnent
proposed to be awarded to himand eventually di smssed him
fromservice by his order dated 23.12.1966 with effect from
14.5. 1949, the date of his original disnissal. This order of
di smssal was confirmed by the General Mnager, Western
Rail ways in the respondent’s  appeal which was dismi ssed on
10. 5. 1967. The respondent chal l enged the order of dismssa
by filing Wit Petition No, 558 of 1967 which was dism ssed
by the Rajasthan H gh Court on 21.11.1971 holding that the
departrmental inquiry was properly conducted-and that the
dismissal is wvalid but not retrospectively from14.5.1949.
The respondent’s Review Petition was dismssed by the
| earned Judge of the High Court on 7.3.1972.

After the dismssal of second appeals on 6.3.1963 the
petitioner nmoved the Payment of Wages Authority on 25.3.1963
by a petition filed under section 15 (2) of the Act claimng
wages for the period from 17.2.1949, the date of the
ori gi nal suspensi on, to 28.2.1963 | ess subsi st ence
al  owance, nanely, Rs. 24,792 7() and thereafter filed seven
nore petitions once in every six nonths claining in al
wages of Rs. 34,096.07 for the period from 1.3.1963 to
31.8.1966. As stated earlier, the Authority wunder the Act
held that the respondent is entitled to wages for the period
from17.2.1949 to 14.5.1949 and in the appeals filed before
the learned District Judge it was held that the respondent
is entitled to wages for a period of six nonths prior to
25.6.1963 and also for the period of six nonths in respect
of each one of the seven petitions filed by him and the
District Judge directed the Authority wunder the Act to
cal cul ate the anount payable to the respondent after making
the necessary deductions on the basis of the respondent’s
basi ¢ wages as on 14.5.1949. Both the parties filed revision
petitions against the order of the learned District Judge.

The plea of limtation which appears to have been
raised in the revision petitions before the |earned Single
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Judge of the Rajasthan High Court at Jai pur, has been held
to be no longer available in view of the decisions of this
Court referred to in the Judgnent of the High Court in the
Cvil Revision cases under appeal in this case. The other
objection raised wunder order 2 Rule 2 of the Code of Civi
Procedure in view of the fact that the claimfor wages had
not been put forward in the civil suit and connected appea
and second appeal has al so been rejected by the H gh Court.
The |l earned Single Judge held that if the order of dism ssa
is set

942

aside, it 1is not necessary to give a further declaration
that the enployee continues to remain in service in view of
the fact that it follow as a consequence of that order of
di smi ssal havi ng been set aside.

It was contended before the | earned Single Judge of the
H gh Court that since after the original order of dismssa
had been set aside by the H gh Court, the disciplinary
aut hority had decided to hold a fresh inquiry and had
di sm ssed the respondent pursuant to the finding of guilt
recorded by the Inquiry officer in> the fresh inquiry and
accepted by the disciplinary authority, in view of the
provisions of Rul e~ 1706(4) of t he I ndi an Rai | way
Establ i shment Code, ~ the respondent must be deened to have
been placed under suspension fromthe date of the origina
order of dismissal. The |earned Single Judge did not allow
that contention to be raised before himon-the ground that
it was not raised either before the Authority under the Act
or before the learned District Judge in the ‘appeals. The
| earned Judge dism ssed the Divisional Personnel officer’s
revision petition and allowed the respondent’s  revision
petition with costs and held that the respondent is entitled
to receive arrears of wages from 17-2-1949 to 31-8-1966. The
Di vi sional Personnel officer had filed this Cvil Appeal by
speci al | eave against those orders of the learned Single
Judge of the High Court.

The fact that the respondent had been dism ssed from
service pursuant to the finding of guilt recorded in the
fresh inquiry has not been disputed before us by the
respondent who has appeared in person though the appell ant
in this appeal had been directed by this Court while
ordering show cause notice in the special leave petition to
deposit a sumof Rs. 1,000/- to enable the respondent to
engage a counsel to appear for himin this Court and that
amount had been deposited by the appellant-and withdrawn by
the respondent. We perused the record of the fresh inquiry
and are satisfied that the respondent has admitted the fact
of his discharge from service on 12-4-1944 while securing
fresh enmpl oynent under B.B. & C I. Rail way. M. Taluqdar
Seni or Counsel, appearing for the appellant submtted that
the respondent had been suspended from service on-17-2-1949
before he was originally dismssed fromservice on 14-5-1949
pursuant to a finding of guilt recorded in the departnenta
inquiry and that in the subsequent departmental inquiry
al so, he had been found guilty and was subsequently
di smissed from service and therefore, by virtue of the
provi sions of Rule 1706(4) of the
943
I ndi an Rai |l way Establishnent Code, he nmust be deenmed to have
A been under suspension right through from17-2-1949 and he
would be entitled only to subsistence allowance and not to
full wages for the period from17-2-1949. C ause (1) of Rule
1706 provides for a railway servant being placed under
suspension inter alia where a disciplinary proceeding
against him is contenplated or pending. Cause (4) of that
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rul e reads thus:

"Where a penalty of di sm ssal, renoval or
conmpul sory retirement from service inposed upon a
railway servant is set aside or declared or rendered
void in consequence of or by a decision of a court of
law and the disciplinary authority, on a consideration
of the circunstances of the case, decides to hold a
further inquiry against himon the allegations on which
the penalty of dism ssal, renmoval or conpul sory
retirement was originally inposed, the railway servant
shal | be deenmed to have been placed under suspension by
the conpetent authority, nmentioned in Rule 1705, from
the date of the original order of dismssal. renoval or

conpul sory retirenent ~and shall <continue to renmain
under suspension until further orders".
We are of the opinion that this sub-clause will be attracted

in cases where there had been a suspension of a railway
servant- due to a contenplated or pending disciplinary
proceeding and the order of “dismssal pursuant to the
finding recorded in the disciplinary proceeding is set aside
or declared or rendered void in consequence of or by a
decision of a court of law and the disciplinary authority,
on a consideration of the circunstances of the case, as in
the present case, decides to hold a fresh inquiry against
himon the allegations on which the penalty of disn ssal
renoval or conpul sory retirement was originally inposed. It
is not the case of the respondent that he had resuned duty
after the original order of disnmissal dated 14-S-1949 was
set aside and that « he continued to be in service until he
was subsequently dism ssed from service by the order dated
23.12.1966. It is seen fromthe original order of D snissa
dated 14.5.1949 that the respondent had been inforned by the
instruction appended to that order that -he would be given
subsi stence all owance at the rate of 50% of his pay for the
period from 17.2.1949 to 14.5.1949, both days inclusive,
when he remained under suspension. The respondent did not
di spute before us the fact ‘that he was placed under
suspension from 17.2.1949 pending the inquiry resulting in
hi s

944

dismissal by the order dated 14.5.1949. But what the
respondent contended before us is that the original order of
di smssal dated 14.5.1949 is based on the finding of guilt
recorded in respect of a single charge and that a second
all egation has been made in the charge framed in the fresh
inquiry and therefore, the provisions of Rule 1706(4) of the
I ndi an Railways Establishnent Code are not attracted. The
respondent invited our attention to the fact that in the
first suspension order dated 17.2.1949, he has /been
described as a Cerk, Executive Engineer’'s Ofice, Kota
Division and in the charge framed in the fresh inquiry on
22-3-1965 as ex-Cerk of the office of the Executive
Engi neer, Kota Division and also to the fact that he had
been inforned by the Chief Engineer’s letter dated 9-9-1965
that he has not placed under suspension by the adm nistra-
tion and only fresh proceedi ngs have been taken agai nst him
in view of the judgment of the Rajasthan Hi gh Court and
therefore, the question of the adninistration granting him
perm ssion to |eave his residence or Kota Railway Station
does not arise-in support of his contention that he could
not be deenmed to have been under suspension after his
original order of dismssal had been set aside by the Hi gh
Court. The respondent appears to have been conscious of the
fact that the order of suspension dated 17-2-1949 had not
been revoked when he applied for perm ssion to absent from
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hi s headquarters. The Chi ef Engi neer appears to have stated
in his letter dated 9-9-1965 that the respondent had not
been placed under suspension and therefore, he did not
require the permission of the Railway ad ministration to
| eave Kota only on the basis that there was no fresh order
of suspension after the original order of dismssal dated
14-S- 1949 had been set aside by the H gh Court. As stated
earlier, the respondent has not disputed the fact that he
had been pl aced under suspension by the order 17-2-1949, and
it is clear that he was under suspension thereafter
throughout and he had attained the age of superannuation in
1963, his year of birth being 1908. The charge franed
agai nst respondent in the first inquiry was this:

"Cbtai ning enploynent by conceal nent of his
ant ecedents which ~would have prevented his enpl oynent
inrailway service, had  they been known before his
appoi ntnent, to the authority appointing him"

The reasons for that charge given were that he obtained
enpl oynment in-the Western Railway by giving false intinmation
to the Trans-

945

fer officer (India), Anbala Cantonment to the effect that he
was in service on the North Western Railway at the tine of
partition. In the fresh charge dated 22.3.1965 franed
agai nst the respondent, it is stated that:

" Fresh proceedi ngs are being taken against himin
view of the judgnent of the Rajasthan H gh Court that
his dism ssal « fromservice was illegal and he has been
i nforned that the charge is based on (1) the
declaration of 8.1.1948 nmade by respondent to the
Assi stant Transfer officer, Anmbala Cantt. that he was
working on the ex-North Wstern Railway and was in
recei pt of substantive pay of Rs. 98/- plus Rs. 4.50
and has been confirmed in that post on 1.11.1943 and
(2) the declaration dated 26.1.1948 after he joined the
Ex-B.B. & C.1. Railway."

On a perusal of the two charges, 'we are of the opinion that
the fresh charge dated 22.3.1965 is only a single charge and
that the second allegation, nanely, the declaration dated
26.1.1948 made by the respondent after he joined the Ex-B.B.
& C.1. Railway, was only intended to be relied upon for
proving that charge. We are, therefore, unable to accept the
subm ssion of the respondent that any different or
additional charge was framed against him in the fresh
i nquiry. The subsequent inquiry was in respect of the sane
charge, nanely, that the respondent had suppressed the fact
that he had been discharged from railway service on
12.4.1944 while he secured enploynent in 1948 after. the
partition of India. Rule 1706(4) of the Indian Railway
Establ i shment Code is squarely attracted to the case of the
respondent. In these circunstances, we hold ‘that the
respondent who had been suspended on 17.2.1949 pending
inquiry and had not reported for duty after the origina
order of dismssal dated 14.5.1949 had been decl ared to be
illegal by the High Court of Rajasthan in the second appeal s
filed by both the parties, nmust be deened to have continued
to be under suspension by virtue of the provisions of Rule
1706(4) in view of the fresh inquiry and would be entitled
only to subsistence all owance bei ng 50% of his wages for the
period of suspension until the final order of dismssal and
not to full wages. The appeal is accordingly allowed, but in
the circunstances of the case w thout costs. The appell ant
had deposited In this Court a sum of Rs. 16,000 being
subsi stence all owance for the said period as directed by
this Court
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on 2.12.1980 when notice to show cause was ordered in the

special leave petition and it has been withdrawmn by the

respondent. W, therefore, add that nothing nore remains to

be paid to the respondent towards his subsistence all owance.
Appeal al | owed.

N. V. K

947




