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PETI TI ONER
S. GOPA KUMAR

Vs.

RESPONDENT:
STATE OF KERALA & KERALA PUBLI C SERVI CE COW SS|I ON

DATE OF JUDGVENT21/09/1981

BENCH

| SLAM BAHARUL (J)

BENCH

| SLAM BAHARUL (J)

PATHAK, R S.

Cl TATI ON
1981 AIR 2027 1982 SCR (1) 744
1981 SCC' (4) 415 1981 SCALE (3)1581

ACT:

Practice and Procedure |nadvertant error in the order
of Supreme Court- |f could be corrected.

HEADNOTE

For selection of candidates for the post. of junior
engineers in the Public Wrks Departnment, the State Public
Service Comm ssion prescribed a witten test in which

persons qualified in CGvil Engi neering coul d answer
guestions in category I and those qualified in Mechanica
Engi neering could answer questions in category Il, both of

whi ch were contained in the same question paper

After the test and interview but before the common rank
list was prepared sone candidates inpugned the nethod of
sel ection alleging that the categories of Civil Engineering
branch and Mechani cal Engineering. branch could not be
rationally included in a common rank list.

A single Judge of the H gh Court directed the Service
Conmi ssion to prepare separate lists in respect of each of
the two branches. A Division Bench of the Hi gh  Court
di sm ssed appeal s of sone of the aggrieved candi dates

Dismissing the petition for grant of special |eave
filed by one candidate this Court observed that it was open
to the petitioner to choose the Civil or ~Mechanica
Engi neering from the "common |ist" prepared by the Service

Commi ssion. \Wen the State cane to this. Court’  for
clarification of the earlier order, this Court again said
that if the candidate’s turn came in The "common-list" he
was entitled to claim the post under the earlier orders of
this Court.

Seeking clarification and directions, the State
Government prayed that the expression 'conmon |ist’ prepared
by the Public Service Conm ssion be deleted fromthe earlier
orders of this Court so as to enable the Commission to
prepare separate lists in confornmity with the H gh Court’s
di rections.

N

HELD: The words "common list" nentioned in the two
earlier orders of this Court were used through inadvertance.
The High Court directed the Public Service Conmission to
prepare two separate rank lists: one for Civil Engineering
Graduates and other for Mechani cal Engi neering G aduates on
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the basis of examination already conducted. The Public
Servi ce Comm ssion

745
accordingly prepared tw rank lists. The nane of the
petitioner herein appeared A in the list of Mechanica

Engi neeri ng Graduates and he would be appointed when his
turn came. [749 C E]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(CGvil) Nos. 2081-84 of 1980.

Fromthe judgnent and order dated the 23rd Novenber,
1979 of the Hi gh Court of Kerala at Ernakulamin WA. Nos.
149, 167, 169 and 170 of 1979.

A.S. Nanbi ar and P. Paraneswaran for the Petitioner

k. Sudhakaran Adv. Gen. of Kerala, V. J. Francis and
Must af akani Rowt hor for Respondent No. 2.

M M Abdul Khader and K. M K Nair for Respondent no. 4,
Keral a Public Service Conmission

P. Govindan Nair and Ms. Baby Krishnan for Respondent
No. S.

K. Prabhakaran for the Intervener

The Judgrment of the Court was delivered by

BAHARUL | SLAM J. In these special |eave petitions, the
petitioner assails the judgnment _and order dated 23rd
Noverber, 1979 of ‘a Division Bench of the Kerala H gh Court
di smssing a nunber of wit appeals. The rel evant facts may
be stated thus:

2. The Kerala Public Service Commi ssion -thereinafter
"KPSC') invited applications for filling up™ 130 expected
vacancies in the posts of Junior Engineers in the Public
Works Department, as per notification  published in the
Keral a Gazette dated 16th My, 1978. The qualifications
specified for the posts were B.Sc. in Cvil Engineering or
Mechani cal Engineering of the Kerala University or its
equi val ent as prescribed by the special rules of the Kerala
Engi neering Subordinate Service. (Ceneral Branch). The
applicants had to appear in the witten test conducted by
the KPSC and there after in an interview held by it. There
was a comon question paper which contained, in category I,
questions in Cvil Engineering and in Category ||, questions
in Mechani cal Engineering. Applicants who were qualified in
Cvil engineering had to answer the
746
guestions in Category 1, and those qualified in"Mechanica
Engi neering the questions in Category II

3. After the witten test and the interview,  but before
a comon rank list was prepared by the KPSC as was i nt ened,
8 Wit Petitions were filed in the Kerala H gh Court by
applicants holding Civil Engineering degrees. By these Wit
Petitions the preparation of a comon rank list and also the
procedure of the exam nation and a nethod of selection were
challenged. It was prayed in the Wit Petitions that the
KPSC be directed to effect selection and prepare and publish
separate rank |ists of selected applicants holding Cvil and
Mechani cal Engi neering degrees. It was contended in the
applications that the applicants who had qualified in G vi
Engi neering question paper and answered the questions in
Category | on the one hand and those who had qualified in
Mechani cal Engi neering and answered questions indicated in
Category Il in the question paper could not rationally be
included in a conmon rank list after the interview

4. The | earned Single Judge of the Kerala H gh Court by
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a comon judgnment dated 2nd April. 1979 allowed the Wit
Petitions and directed the Government of Kerala and the KPSC
to prepare "two lists, nanely, one for the Cvil Bench and
the other for the Mechanical Branch on the basis of
exam nati on al ready conducted"

He proceeded: "Wth respect to it the Service
Conmi ssi on has not yet published the rank list. On receiving
information from the Governnent on the above lines, the
Public Service Conmissionis directed to prepare the two
separate rank lists, one for the Cvil Bench and other for
the Mechanical Branch. On publication of the two lists the
CGovernment can request the Service Conmi ssion to advise the
candi dat es for appointnent to these branches on the basis of
t he vacanci es available in these two branches."

5. The Kerala Government and the KPSC accepted the
directions given by the Ilearned Single Judge and proceeded
to take steps for the inplenmentation thereof. However, sone
of the ~aggrieved respondents in the Wit Petitions filed
appeal s before the Division Bench of the H gh Court. The
appeal s were ultimately disnissed, in view of the fact that
the KPSC had  advised 239 candidates according to the
separate lists for G vil and Mechani cal Engineering prepared
on the basis of directions given by the |earned Single Judge
and that these candidates had al ready been appoi nted.

747

6. One of the respondents, Shri S. ‘Gopa Kumar, who held
a Mechani cal Engineering degree, was one of the Specia
Leave Petitioners 'before us. He challenged the judgnment of
the Division Bench of the Kerala Hi gh Court  dated 23rd
March, 1979. This Court by an -ex-parte order dated 23rd
April, 1980 dism ssed the Special Leave Petition with the
foll owi ng observations .

"The prejudice that the petitioner conplains of is
taking care of by the Hi gh Court enphasizing the fact
that the petitioner is entitled to exercise his option.
It is stated that he has cone high in the Common |i st
prepared by the Public Service Commssion. It is open
to himto choose which wing, Cvil or Mechanical, suits
himmost. |In that view, we are unable to perceive any
prejudi ce especially because. on his - option being
exercised for the general or mechanical wng, as the
case may be, he wll be chosen in terns of his
wi | lingness.

Al SL.Ps dism ssed."

(Enphasi's suppli ed)

7. It may be nentioned that preparation of no conmmon
list was directed either by the Single judge or by the
Di vi sion Bench of the Kerala Hi gh Court. On the contrary the
direction expressiy was for preparation of separate lists
for CGvil Engineer and Mechanical Engi neer candidates as
stated above. It has also been stated above -that in
pursuance of the directions given by the learned Single
Judge in his judgnent in effect upheld by the Division Bench
of the H gh Court, the Governnent and the Public Service
Conmi ssion of Kerala proceeded to prepare separate lists.
But facing difficulties, in view of the observation of this
Court in its order dated 23rd April 1980 quoted above, the
State of Kerala filed a petition before this Court for
clarifications. This Court passed the follow ng order dated
11t h Novenber, 1980:

"We have heard |earned Advocate Ceneral and Shr
A.S. Nanbiar on the nodification or clarification
sought. The actual position has al ready been expl ai ned
inthe order by this Court dated 28.4.80. There it has
been stated clearly that the petitioner wll be
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entitled to exercise his option and then take his turn

according to his rank in the comon |ist prepared by

the Public Service Conm ssion
748

Therefore the petitioner will be entitled to a
post, if he has exercised his option in ternms of this
Court’s order and he is high enough in the common I|i st
for claimng the post. W have no idea, nor are we
concerned, whether such a vacancy has arisen. If a post
has becone vacant and the petitioner’s turn cones in
the common list he is entitled to claimthat post under
the orders of this Court
8. The above order, as it appears, also refers to a

conmon |ist although no common list was directed to be
prepared or was prepared by the KPSC. This was obviously an
i nadvertent m stake.

9. Since there was no common |ist and since no option
was given to the Special Leave Petitioners before us by the
j udgrment of the Keral a Hi.gh  Court, the KPSC faced
difficulties in giving effect to the directions given by the
H gh Court. The KPSC therefore has made the Msc. Petition
before us for clarifications and directions, particularly
prayi ng that the expression "the comon |ist prepared by the
Public Service Commi'ssion should be deleted.”

10. W have heard |earned counsel @ of the parties and
perused the judgments of the Kerala H gh Court passed by the
| earned Single Judge and the Division Bench. This Court by
its order dated 28th April, 1980 dism ssed all the S.L.Ps.
with observations referred to above. This order as well as
the order dated 11th Novenber, 1980 has been subsequently
recalled by this Court by its order dated 7th -April, 1981,
and we do not find any valid ground to reverse the judgnents
of the H gh Court. But in viewof the difficulties faced by
the KPSC and the Government of Kerala, it is necessary to
clarify the position and gi ve necessary directions.

11. Clause 4 of the Government order No. G O M
101/ 79/ PMD&E dated 27th Septenber, 1979 the Governnent
constituted the Keral a Engi neering Service (Mechanica
Br anch) and Keral a Engi neering Subor di nate Service
(Mechani cal Branch) wth posts prescribed therein. 1t reads
t hus:

"CGovernnent also order that all those who -have
submi tted unconditional options and who possess the
required qualifications prescribed in the rules wll be
appoi nted by transfer to the respective service. I'n the
case of any category for which the nunber of options is
nore than the

749

appoi ntnent by transfer aud the junior persons will be

admitted, to the services as and when vacancies ari se.

In case where the nunber of officers who had subnitted

options is less than the nunber of posts, the remaining

vacancies will be provided by direct recruitnent as
provided in rule (9) of the respective special rules.
The Chief Engineer & Rwill inplenment the above orders
forthwith."

Clause 4 gave unconditional options to those in the
Keral a Engi neering Service (General Branch) to remain in the
said branch or to choose the newy constituted Kerala
Engi neeri ng subordi nate Service (Mechanical Branch). As
stated earlier the Kerala Government or the KPSC was not
directed to prepare a common list. Common List was referred
toin the earlier orders in this Court through certain
m sappr ehensi ons. The KPSC has stated in its counter
affidavit to the S.L.P. filed by Shri S. Gopa Kumar agai nst
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the judgnent of the High Court that there were directions to
the KPSC to prepare two separate rank lists one for G vi

Engi neering graduates and the ot her for Mechani ca
Engi neering graduate on the basis of examination already
conduct ed. Accordingly the KPSC prepared the two rank lirts-
one for GCivil Engineering and other for the Mechanica
Engi neeri ng graduates. The name of Gopa Kumar appears in the
latter list. The rank list for Engineering (Civil) contains
nanes of 152 candi dates and the ot her (Mechanical) contains

202 candidates. Al the Cvil Engineering selected have
al ready been appointed. Shri CGopa Kumar’'s lank was 138 in
the rank list of Engineers (Mechanical). He wll be

appoi nted when his turn cones.

We think that the Division Bench of the High Court was
right in disnmssing the wit appeals, having regard to the
devel opnents which have taken pl ace.

Accordingly, the special leave petitions are di sni ssed.
There i's no order as to costs.

P.B.R Petitions dism ssed.
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