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ACT:

Bonbay Provincial Minicipal Corporation Act 1949, Ss.
127 (2), 149 and Rule 62B and octroi Rules 1962, Rule 5(8)-
Scope and effect of.

HEADNOTE:

The Bonbay Provincial Minicipal Corporations Act, 1949
cane into operation in the city of “Poona on 15th of
February, 1950. Section 127(2) thereof authorised the
Corporation to inpose octroi and other taxes, while section
149 prescribed the procedure to be allowed in | evying taxes.

In the year 1957, the Corporation in order  to boost
i ndustrial developnent and to encourage the industrialists
to establish industries in the city, decided to give certain
concession in the nature of exenption from octroi duty.
Pursuant to this objective the Corporation rmade rule 62-B in
Chapter VIII to the Schedule of the said Act in 1957, which
envi saged the creation of an "Industrial Estate or Area", by
whi ch was nmeant the area which the Corporation may fromtine
to denmarcate as the area in which industries can be suitably
located in the interest of industrialisation of the city.
Under this rule no levy of octroi was to be made for a
period of twelve years. Later on, the Corporation franed
extensive new octroi Rules under their resolution dated 7th
of August, 1962. Rule 5(8) of the new Rules provided for
exenption in respect of levy of octroi

The Corporation had been levying octroi on the
materials received by the appellants. The appellants sought
exenption under rule S(8). The Corporation rejected their
claimfor exenption of octroi on the ground that exenption
can only be granted if the area within which the concern was
situated was declared as industrial area and demarcated for
the purpose.

Bei ng aggrieved, the appellants filed petitions under
Article 226 of tho Constitution in the H gh Court for the
issue of a wit of Mandanmus requiring the respondent
Corporation to define and demarcate the area where their
factories were situated as industrial area, wthin the
meaning of rule 5(8), and to exenpt them from paynment of
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octroi. During the pendency of these petitions rule 5(8) was
repeal ed. The appellants anended the wit petitions and
further contended that (1) that the repeal of rule 5(8) was
illegal and/or wultra vires and, therefore, rule S(8) stil
continues to be effective and (2) that in any event they
were entitled to get the benefit of rule 62-B which had not
been repeal ed. The Hi gh Court repelled both the contentions
and held that old rule 62B and the new rul e

730

5(8) were repealed and that there was no legal flaw It
however took the view that despite the repeal of Rule S(8)
the appellant could still get the relief under rule 5(8)
because if the proviso ‘attached to the repealing rule the
area in question was not denarcated as industrial estate or
area for the purpose of rule S(8) and that it was solely in
the discretion of the Corporation to denarcate an area as
i ndustrial estate: It~ consequently dismssed the wit
petitions.

In the appealsto this Court it was contended on behal f
of the appellants (1) that the disputed area had been
i ncluded in the devel opment plan under the Bonbay Town
Pl anni ng Act, 1954 before the pronulgation of rule S(8) and
had thus automatically becone an industrial estate or area
for the purposes off that rule. (2) The Corporation had
refused to grant exenption to the 'appellants on the
arbitrary ground that the concern of the appellants was not
a new one. (3) There had been violation of Article 14 of the
Constitution in as ‘nuch as some industries in sinilar
situations have been granted exenption while the appellants
have been deprived of the benefit of rule S(8) and (4) Wile
denying the benefit of —rule S(8) the Corporation had taken
into consideration extraneous or irrel evant considerations.

Di sm ssing the appeal s
N

HELD: 1 (i) No area had been declared as industria
area under the Devel opnent plan before 1957 and in fact it
was only after the enforcenment of the devel opnment plan on
15th of August, 1966 that the disputed area becane an
i ndustrial area under the Bonmbay Town Pl anning Act. [735 C
Dl

(ii) A bare perusal of rule 5(8) nakes it apparent that
for the purpose of the exenption fromoctroi, an industria
estate or area neans the area which the Corporation nay from
time to tine denarcate for the purpose of the rule as the
area in which industries can be suitably |located for the
interest of industrialisation of the City. ~Therefore, the
demarcati on nade wunder the Town Pl anning Act will not be a
demarcation for the purpose of rule S(8) and unless there is
a demarcation as contenplated by rule $S(8) the appellants
cannot claim exenption from octroi. The view taken by the
High Court is fully warranted by rule S(8) of the octro
Rules. [735 E-Q

2. The purpose of the Town Planning Act is to plan the
town and to keep industrial areas away fromthe residentia
or commercial areas and that no industries could be set up
in an area other than the industrial area declared in
pur suance of the Act. The purpose of demarcation as
i ndustrial estate or area under rule S(8) is for the giving
of incentive and inpetus to industries in a particular area.
[ 736 B-C

3. An analysis of the preanble to the new octroi Rul es
nakes it clear that rule 62-B relating to octroi was
repealed by inplication. It is noteworthy that chapter VIII
does not contain any rule relating to octroi, except rule
62-B which did not find a place in the preanble. Al rules
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relating to octroi and enacted under the 1901 and the 1925
Acts were also repealed wthout exenption. Another pointer
is available in the fact that octroi was made the subject-
matter of a new and conprehensive set of rules which not
only dealt with the matters

731

covered by the rules contained in chapter VIII and
specifically mentioned in the A preanble but also the one
covered by rule 62-B, nanely the matter of exenption of
goods from octroi in areas considered suitable for
i ndustrialisation. The promulgation of rule 5(8) as a part
of an exhaustive set of new rules, has the effect of a
repeal of rule 62-B by necessary inplication, although not
in express ternms. [737 D@

4. The considerations which have weighed wth the
Corporation for denying the benefit of exenption fromoctro
to the appellants-cannot be said to be either irrelevant or
extraneous. These are within the anmbit of rule S(8) of the
octroi Rules. 739 B]

JUDGVENT:

ClVIL APPELLATE JURISDICTION:. Civil. Appeal Nos. 1600,
1568 and 1416 of 1970.

From the judgment and order dated the 13th/14th
February, 1969 of the Bonbay H gh Court in Special Cvi
Application Nos. 295 of 1962, 1397166 and 1086 of 1966
respectively.

R B. Datar, Lalit Bhardwaj and M ss Madhu Mol chandan
for the appellant in C A No. 1600/ 70.

Dr. L.M Singhvi, RH Dhebar, S.K Dholakia, RC
Bhatia, Ms. Ranjana Anand and L.K Pandey for the appellants
in C.A No. 1568/ 70.

V.S. Desai and Dr. Y.S. Chitaley Ms. J. Wad for the
respondent in C.A No. 1600 and 1568.

Ms. J. Wad for respondent in C. A No. 1416 of /1970.

The Judgrment of the Court was delivered by

M SRA, J. The present appeals by certificate are
directed against a common judgnment of the Bombay High Court
dated 13th of February, 1969. By the inpugned order the Hi gh
Court dism ssed the petitions filed by the appellants under
Article 226 of the Constitution challenging the denmand of
octroi duty by the Minicipal Corporation of Poona.

The Bonbay Provincial Minicipal Corporation Act, 1949
(for short ’'the Act’) came into operationin the Gty of
Poona on 15th of February, 1950. Section 127 (2) thereof
aut hori ses the Corporation to imnmpose octroi and other taxes.
Section 149 prescribes the procedure to be followed in
| evying taxes. Insofar as it is material, it reads:

732

"149 (1) In event of the Corporation deciding to
levy any of the taxes specified in sub-section (2) of
section 127, it shall make detailed provision, in so
far as such provision is not made by this Act, in the
fromof rules, anplifying or adding to the rules at the
time in force

(2) The rules shall be subnitted by the

Cor porati on Government and the provincial Governnent
may either refuse to sanction themor refer them back
to the Corporation for further consideration or
sanction them either as they stand or wth such
nodi fication as it thinks fit, not, however, involving
an increase inthe rate or rates of the levy or the
extent thereof."
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It appears that sonetine in the vyear 1957 the
Corporation in order to boost industrial devel opnent and to
encourage the industrialists to establish industries in the
city, had decided to give certain concession in the nature
of exenmption fromoctroi duty on certain products under
certain conditions. Pursuant to this obj ective the
Corporation made rule 62-B in Chapter VIII to the Schedul e
of the Raid Act in 1957. It reads:

"62-B. Industrial Estate or Area" means the area
whi ch Corporation may from tinme to time demarcate for
the purposes of the rule as the area in which
i ndustries can - be suitably located in the interest of
i ndustrialisation of the city of Poona.

In respect of 'any raw nmaterials or rmachinery
i nported by any industrial manuf acturing concern
established or to be established in the industria
estate solely for the purpose of manufacturing finished
articles in the sai d i ndustri al estate, the
Conmi'ssi oner shall not, for a period of twelve years
only, from the date on which this rule cones into
force, levy octroi..."

Under this rule no levy of octroi was to be nmade for a
period of twelve years fromthe date on which the rule came
into force.

Later on the /Corporation franmed extensive new octroi
Rul es under their resolution dated 7th of August, 1962,
whi ch received the sanction of the Governnent of Maharashtra
on 28th of January,

733
1963. As the entire argunment on-behalf of the appellants is
based on rule 5 (8) of the said rules, it wll be
appropriate to quote the rule:
"5(8). In respect of any raw materials or
machi nery belonging to and inported by the industrial
manuf act uri ng, processing or assenbl i ng concern

established or to be established in the industria
estate or area for the purpose of nmanufacturing,
processing, or assenbling finished articles in the said
industrial estate or area, the Conmi ssioner shall not
levy octroi for a period of 10 years fromthe date of
demarcati on of such areas as an _industrial estate or
area. Provided that this exenption not be given in
respect of any raw materials inported for the purpose
of refilling, packing or repacking only.

Provided that no exenption fromoctroi shall be
given or claimble unless the inmporter produces at the
time of 1) inport but not afterwards a certificate in
the form prescribed in Schedule P signed by the
proprietor or the nanager of the said industria
concern certifying that the raw naterials or nachinery
that are being inported are the property  of the
ownership of the said industrial concern and that the
said materials or machinery are to be wused or are
intended to be used by the said industrial concern for
the purpose of nmanufacturing, processing or assenbling
finished articles in the said industrial estate or
ar ea.

For the purpose of this exenption ’'lIndustria
Estate’ or Area shall mean the area which the
Corporation may fromtinme to tine demarcate for the
purposes of this rule as the area in which industries

can be sui tably | ocat ed in t he i nterest of
i ndustrialisation of the Gty of Poona."
The Corporation had been levying octroi on the

materials received by the appellants. They, however, sought
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to get exenption under rule 5 (8) from octroi. As the
pattern of facts in each of the appeals is simlar, we shal
deal with the application made by the appellant in appea
No. 1568 of 1970. The appellant in this case applied on 17th
of Novenber, 1964 for exenption from paynent of octroi duty
under rule 5 (8) of the octroi Rules. The

734

Superi ntendent of octroi, Poona Minicipal Corporation wote
back on 5th of Decenber, 1964 as foll ows:

"...exenption from paynment of octroi duty can only
be granted if the area within which the concern is
situated 1is decl ared as industrial area and is
demarcated for the purpose under the Resolution of the
Corporation. As the area in question has not been
demarcated as an industrial area, under the resolution
of the Municipal Corporation, the question of granting
exenption from the paynent of octroi duty does not
arise. It is, therefore, regretted that the exenption
asked for cannot be granted.”

Sim'lar was the position of the appellants in the other
two appeals.

In the circunstances the appellants filed petitions
under Article 226 of the Constitution for a nandanus
requiring the Muinicipal Corporation to define and demarcate
the area where their factories were situate as industria
area within the neaning of sub-rule (8) of rule S and to
exenpt them from paynent of octroi.

It appears that during the pendency of the wit
petitions rule 5 (8) of the octroi Rules was repeal ed by a
notification with effect from 1st of Septenber, 1968. The
appel l ants, therefore, applied for amendnent - of the
petitions. By these amendnents, the appellants sought to
take up two nore pleas: (I) that the repeal of sub-rule (8)
of rule 5 was illegal and/or wultra vires and, therefore,
rule 5 (8) still continues to be effective, and (2) that in
any event the appellants can get -the benefit of rule 62-B
whi ch has not been repeal ed.

The High Court repelled both the contentions and held
that old rule 62-B and the newrule 5 (8) were repealed and
there was no legal flaw It, however. took the view that
despite the repeal of rule S (8) the appellants could stil
get the relief under rule S (8) if other conditions were
sati sfied, because of the proviso attached to the repealing
rule. On nerits, however, the H gh Court did not accept the
case of the appellants. In its opinion the areain ques was
not demarcated as industrial estate or area for the purpose
of rule 5 (8). The H gh Court further held that in view of
rule 5 (8) of the octroi Rules it was solely in_ the
di scretion of the Corporation to demarcate an area as
i ndustrial estate. The appellants have
735
now come to chall enge the order of the H gh Court by these A
appeal s.

Dr. Singhvi appearing for the appellant in one of the
appeals, Cvil Appeal No. 1568 of 1970, has contended that
if certain area has been demarcated as an industrial area
under the Bombay Town Planning Act, 1954 the same shall be
taken to be an industrial area within the nmeaning of rule S
(8) of the octroi Rules. The argunent proceeded in the first
instance on the assunption that the disputed area had
al ready been included in the devel opnent plan under Bonbay
Town Pl anning Act, 1954 before the promulgation of rule S
(8) and had thus autonatically beconme an industrial estate
or area for the purposes of that rule. But the devel opnent
pl an was prepared by the Corporation on 20th of Novenber,
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1958 which was sanctioned by the Governnent on 7th of July,
1966 and it came into fore on 15th of August, 1966.
Therefore, no area had been declared as industrial area
under the devel opnment plan before 1957 and in fact it was
only after the enforcenment of the devel opnent plan on 15th
of August, 1967 that the disputed area became an industria
area under the Bonbay Town Planning Act. Dr. Singhvi’'s
assunption clearly lacks any factual basis.

Now t he question is whether demarcation of a particul ar
area as an industrial estate or area in pursuance of the
Bonbay Town Pl anning Act could be taken to be a demarcation
within the meaning of rule 5 (8). On a bare perusal of rule
5(8) it will be apparent that for the purpose of the
exenption fromoctroi an industrial estate or area neans the
area which the Corporation may fromtinme to tinme denarcate
for the purpose of this rule as the area in which industries

can be sui tably l ocat ed f or t he i nterest of
i ndustrialisation of the Gty of Poona. Qovi ousl y,
therefore, the denarcation made under the Town Pl anni ng Act
will not " be a demarcation for the purpose of rule S (8) and

unl ess there is a demarcation as contenplated by rule S (8)
the appellants cannot claimexenption fromoctroi. The view
taken by the High Court is fully warranted by rule S (8) of
the octroi Rules.

It is next /‘contended for the appellant that the
Corporation has refused to grant exenption to the appell ant
on the arbitrary ground that the concern of the appell ant
was not a new one. The | earned counsel seeks to support his
argunent by the follow ng expression used in sub-rule (8) of
rule 5:

736

"...concern established or to be established in

the industrial estate or area."”

The expression obviously includes not only a concern to be
established but also one already established. But even then
the appellant cannot get exenption unless he proves that
there has been demarcation w thin the nmeaning of 'sub-rule
(8) of rule 5 of the octroi Rules. Wile denmarcating an area
for the purpose of rule 5(8) the Corporation may have to
take into consideration various factors and - circunstances
different from those which mght weigh wth it for making
out an area as industrial under the Town Planni ng Act. The
purpose of that Act is to plan the town and thus to keep
i ndustrial areas away from the residential or conmmercia
areas and no industries could be set up ~in an area other
than the industrial area declared in pursuance of that Act,
while the purpose of demarcation as industrial estate or
area under rule 5(8) is the giving of incentive and inpetus
to industries in a particular area In so.  doing the
Corporation has got to see whether a particular area'is or
is not suitably located in the interest of industrialisation
irrespective of any consideration as to howthe town is to
be pl anned.

It was next contended that there has been viol ation of
Article 14 of the Constitution in as nuch as sone industries
insimlar situation have been granted exenption while the
appel | ants have been deprived of the benefit of rule 5(8).
There is no foundation for this ground. It has not been
al l eged, much Iless proved, that any other unit has been
granted exenption even Wwithout a demarcation by the
Cor poration under rule 5(8). There is absolutely no force in
this contention.

For the respondent it was contended that rule 5(8) of
the octroi Rules having been deleted the appellant cannot
seek exenption under rule S(8). Dr. Singhvi for the
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appellant in reply has contended that, for one thing, the
appel l ant can fall back on the old rule 62-B as the sane has
not been repealed. The preanble to the new octroi Rules
reads:

"Whereas it is found necessary to rescind Rules

26, 28 29, 33, 62 and Rules 35 and 49 (in so far as

they relate to octroi) contained in Chapter VIII of the

Schedul e of t he Bonbay Pr ovi nci al Muni ci pa

Corporations Act, 1949, and all other existing rules

and bye-laws relating to octroi enacted under the

Bonbay District Muinicipal Act, 1901,

737

and the Bonbay Minici pal Boroughs Act, 1925, and A

whereas it 1is found necessary to nake new rules

relating to octroi under sub-section (I) of section 149

of the Bonbay Provincial. Minicipal Corporations Act,

1949, the Municipal Corporation of the Gty of Poona

under. its Resol uti on No. 78, dated 7.8-1962 in

pursuance of the power vesting in it under clause (7)

and ‘clause (17) of section 457 read with section 454 of

the said Act is pleased to rescind the rules and bye-
| aws af orenentioned and to make the new rules as
foll ows."

It is true that seven rules covering the subject of
octroi and contained in chapter VIII of the Schedule to the
Bonbay Provincial @ Minicipal Corporation Act 1949 have been
specifically mentioned in the preanble as being rescinded
and rule 62B is conspicuous by its absence therefrom which
fact apparently supports Dr. Singhvi’'s contention. A closer
anal ysis of the preanble under which new rules were franed,
however, makes it clear that rule 62B relating to octroi was
repealed by inplication. It is noteworthy that chapter VIII
above nmentioned does not <contain any rule relating to
octroi, except rule 62B, which did not-find a place in the
preanble. Al rules relating to octroi- and enacted under the
1901 and the 1925 Acts were also repeal ed wi thout exception
Anot her pointer (which is perhaps the npbst inmportant in this
connection) is available in the fact that octroi was made
the subject-matter of a new and conprehensive set of rules
which not only deal wth the nmatters covered by the rules
contained in chapter VIII and specifically nentioned in the
preanbl e but also the one covered by rule 62B, nanely, the
matter of exenption of goods fromoctroi in areas considered
suitable for industralisation. It does not stand to reason
that the rule-making authority framed new. rules, of which
rule 5(8) covers the entire field of the earlier rule 62B
and yet left the latter intact. It could possibly not have
been the intention of that authority to have two rules on
the same subject and thus create confusion. The pronulgation
of rule 5(8) as a part of an exhaustive set of newrules, in
our opinion, has the effect of a repeal of rule  62B by
necessary inplication, although not in express ternmns.

Dr. Singhvi, however, as a second string to the bow
banks upon the proviso to the resolution of the Corporation
seeking to repeal rule 5(8) which is in these words:

738
"Cctroi Rule 5(8) is hereby repealed. Provided
that notwi thstanding such repeal the exenption already
granted shall continue until the expiry of the
respective periods of their grants.”
The resolution so passed was sent to the Governnent and, as
held in Minicipal Corporation for the City of Poona etc. v.
Bijlee Product (India) Ltd. etc.,(1) the Governnment accepted
it in full and sanctioned the repeal of rule S(8), as also
the proposed proviso. But then the appellants woul d not be
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entitled to any benefit by reason of the proviso because
they were never granted any exenption under rule 5(8).

The other contention raised by Dr. Singhvi is that the
Corporation while denying the benefit of exenption from
octroi has taken into consideration extraneous or irrelevant
considerations. In support of his contention he referred to
par agraph 7 of the counter affidavit filed by the
Corporation in the wit petition, which is as foll ows:

"7. The respondents grant exenptions to concerns
on certain policies. The purpose of extending exenption
fromoctroi duty is to attract new industries in the
Corporation limts. This policy is also carried out
with a viewto develop the city and also to secure
enpl oyment to citizens and thus to have progress in the
econoni ¢ conditions, conmerce and trade for the welfare
of the people in general. Mreover the aimof giving
exenptions to new.industries is to secure pernanent
sources of ~inconme for the respondents after a certain
period, i.e, ten years. This is the nmain object in
granting exenption in the cases of new industries to be
started that help the developnment of the Cty and
secure permanent sources of income for the respondents
after a definite period. Side by side, there are
certain other objects also which are kept in view while
determ ning the question of granting exenptions. These
are whet her Defence needs are satisfied, whether in the
interest of public health and sanitation the grant of
exenptions is  beneficial, whether foreign exchange is
saved, whether . the probl emof housing acconmodation is
solved, to sone extent -and the 1|ike. The respondents
will suffer

739
huge loss in revenue if exenptions are granted to each
and every industry falling within the industrial areas
under t he Town Pl.anni ng Schene. All t hese
considerations are wthin the  full discretion of the
respondents while determ ning the question of ‘grant of
exenptions .... ’
In our opinion the considerations which have weighed with
the Corporation cannot be said to be either irrelevant or
ext raneous. These considerations are wthin the ambit of
rule 5(8) of the octroi Rules.

Alot of argument was advanced on behalf of the
appellant by Dr. Singhvi on the nature of relief to - be
granted to the appellant. His contention was that a wit of
certiorari may not be of nuch avail unless the Court grants
a wit of mandamus directing the Corporation to demarcate
the area in question under rule S(8) of the octroi Rules and
grant him the exenmption from octroi duty. A nunber of
authorities were cited that the Court can issue a wit of
mandanus in suitable cases even in respect of administrative
orders. We do not think it is necessary to decide this point
as in our opinion the appellants have not been able to make
out a case for any relief.

In Civil Appeal No. 1600 of 1970 Shri R B. Datar
adopted the argunents advanced by Dr. Singhvi. In the third
appeal , No. 1416 of 1970 al so the same questions of fact and
law are h involved and, therefore, this judgnent will govern
the other two appeal s.

For the reasons given above these appeals nust fail
They are accordingly dism ssed. The parties, however, shal
bear their own costs.

N. K. A Appeal s di snmi ssed.
740
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