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ACT:

Banki ng Conpani es (Acquisition and Transfer of Undertaki ngs)
Act 22 of 1969-Sections 4, 5, 6, 15(2) and Schedule 1I1I-
Fundanental rights, infringenent of-Legislative  conpetence-
Constitution of India, Arts. 14, 19 and 31 (2), Entries 43,
44, 45 List |, Entry 42 List Il Seventh Schedule.
Constitution of India, 1950, Art. 14- Equal i t y- - Banki ng
Conpanies (Acquisition and Transfer of Undertakings) Act
1969, s. 15(2)-Statute pernitting Banks to do business other
than Banki ng but practically preventing them from doi ng not -
banki ng busi ness--I1f discrimnatory.

Constitution of India, 1950, Art. 19(1) (f) cl. (6) (i)
anel 19(1) (g)- Banking Conpani es (Acquisition and Transfer
of Undert aki ngs) Act, 1969-Carrying on of business by the
State to the exclusion of citizens-I1f Could be challenged
under Art. 19(1)(g)-Restrictions on the right to do non-
banki ng busi ness-I1f unreasonabl e.

Constitution of India, 1950, Arts. 19(1)(f) and 31(2)-If
nmutual Iy -excl usive.

Constitution of India, 1950, Art. 31(2)-Conpensation-Meani ng
of compensati on- Undert aki ng- Acqui sition as a unit-Principles
of valuation-Justiciability of conpensation.

Constitution of India, 1950, Art. 123-Ordi nance- Pronul gation
of Nature of power conferred by Article.

Constitution of India, 1950, Art. 32--Banking Comnpanies
(Acquisition and Transfer of Undertakings) Act, <1969-Wen
sharehol der can nove petition for infringenents of the
rights of the Conpany.

Legi sl ative conpetence-Entry 45 List |, Entry 42, List L1l
Seventh Schedul e-"Banki ng", neaning of-"Property" neaning
of - Banki ng Conpani es (Acqui sition and Tr ansfer of

Undert aki ngs-) Act, 1969 Section 4-"Undertaking", meaning
of -Validity of I|aw acquiring undertaking.

HEADNOTE

On July 19, 1964, the Acting President pronulgated, in
exerci se of the power conferred by cl. (1) of Article 123 of
the Constitution, Odinance 8 of 1969, transferring to and
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vesting the undertaking of 14 naned Commerci al Banks, which
hel d deposits of not |less than rupees fifty crores, in the
cor respondi ng new Banks set up under the Or di nance.
Petitions challenging the constitutionality of the Ordinance
were lodged in this Court, but before they were heard
Parliament enacted the Banki ng Conpanies (Acquisition and
Transfer of Undertakings) Act, 1969. The object of the Act
was to provide for the acquisition and transfer of the
Undert aki ngs of certain banking conpanies in order to serve
better the needs of devel opment of the econony in conformty
with the national policy and _objectives and for nmatters
connected therewith or incidenta

531

thereto. The Act repealed the Ordinance and cane into force
on July 19, 1969, i.e., the day on which the O dinance was
promul gated, and the Undertaking of every named Bank with
all its rights, liabilities and assets was deenmed, wth
effect ~fromthat date, to have vested in the corresponding
new bank. ~ By -s. 15(2) (e), the named Banks were entitled to
engage in _busi ness other than banki ng which by virtue of s.
6(1) of the Banking Regulation Act, 1949, they were not
prohibited fromcarrying on.  Section 6 read with Schedul e
11 provided for and prescribed the method of determ ning
conpensati on for acqui sition of t he undert aki ng.
Conpensation to be/determined was for the acquisition of the
undertaking as a unit and by section 6(2), though separate
valuation had to be nade in respect of the several natters
specified in Schedule 11 of the ~Act, the anount of
conpensation was to be deened to be a single conpensation.
Under Schedul e 11 the conpensation payable was to be the sum
-total of the value of the assets under the heads (a) to
(h), calculated in accordance with the provisions of Part |
less the sum total of the liabilities and obligations
calculated in accordance with the provisions of Part 11
The correspondi ng new Banks took over vacant possession of
the |l ands and buil dings of the naned Banks. By Explanation
| tocl. (e) of Part I of Schedule It the value of any |and
or building to be taken into account in valuing the assets
was to be the market value or the ascertained value
whi chever was |ess; by Explanation 2 cl. (1) ascertained
val ue"’ in respect of buildings wholly occupied on the date
of the commencenment of the Act was to be twelve tines the
amount of annual rent or the rent for which the building
could reasonably be expected to be let out from year to
year, reduced by certain deductions for naintenance, repairs
etc.; under cl. (3) of Explanation 2 the value of open |and
with no building thereon or which was not appurtenant to any
buil ding was to be determned with reference to the price at
whi ch sal e or purchase of conparabl e’ | ands were made during
t he period of three years imediately preceding t he
conmencenent of the Act. The conpensation was to be
determ ne(1l), in the absence of agreenment, by a tribunal and
paid in securities which would mature not before ten years.
The petitioner held shares in sone of the named Banks, had
accounts. current and fixed deposit, in these Banks and was
also a Director of one of the Banks. 1In petitions ’'under
Article 32 of the Constitution he challenged the validity of
the Ordinance and the Act on the follow ng principal grounds
(i) the Ordinance was invalid because the condi tion
precedent to the exercise of the power under Article 23 did
not exi st:

(ii) the Act was not within the |egislative conpetence of
Parliament, because, (a) to the extent to which the Act
vested in the correspondi ng new Banks the assets of business
ot her than Banking the Act trenched upon the authority of
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the State Legislature and (b) the power to legislate for

acquisition of property in entry 42 List Il did not include
the power to legislate for acquisition of an undertaking;
(iii) Articles 19(1)(f) and 31(2) are not nutually

exclusive and a law providing for acquisition
of property for a public purpose could be
tested for its validity on the ground that it
inmposed limtations on the right to property
whi ch were not reasonable; so tested, the
provisions of the Act which transferred the
Undert aki ng of, the named Banks and prohibited
those Banks from carrying on business of
Banking and practically prohibited them from
carryi ng on non-banki ng busi -

532

ness, inpaired the freedons guaranteed by Articles 19(1) (f)
and (9);

(iv) the provisions of the Act which prohibited the named

Banks 'from carrying on banking business and practically

prohi bited “them from carrying on non-banking busi ness

violated the guarantee of equal —protection and wer e,

therefore, discrimnnatory;

(v) the Act violated the guarantee of conpensation under

Article 31(2);

(vi) the Act inpaired the guarantee of 'freedom of trade

under Article 301; and

(vii) -retrospective operation given to-Act 22 of 1969

was ineffective since there was no valid Odinance in

exi stence and the provision in the Act retrospectively

val i dati ng infringement of ~the fundanmental rights of

citizens was not within the conpetence of Parlianent.

On behal f of the Union of India a prelimnary objection was

rai sed that the petitions were not nmintainabl e because, no

fundanmental right of the petitioner was directly inpaired as

he was not the owner of the property of the undertaking

taken over.

HELD : (Per Shah, Sikri, Shelat, Bhar gva, Mtter,

Vai di al i ngam Hegde, Grover, Reddy and Dua, JJ.)

1. The petitions were maintainable.

A conpany registered under the Indian Conpanies Act is a

| egal person, separate and distinct from its -individual

menbers. Hence a sharehol der, a depositor or a director is

not entitled to nove a petition for infringement of the

rights of the conpany unless by the action inpugned his

rights are also infringed. But, if the State action inpairs

the right of the share-holders as well as of the conpany the

Court wll not, concentrating merely upon the  technica
operation of the action deny itself jurisdiction to grant
relief. In the -present case the petitioner’s  claim was

that by the Act and the Ordinance the rights. guaranteed to
him under Articles 14, 19 and 31 of the Constitution were
i mpai red. He thus chall enged the infringenent of his own
rights and not of the Banks. [555 G 556 H]

The State Trading Corporation of India Ltd. Os. v. The
Commercial Tax Oficer, Visakhapatnam& Os., [1964] 4
S.C.R 99 and Tata Engi neering and Loconotive Co. Ltd. .
State of Bihar and Os., [1964] 6 S.CR 885 hel d
i nappl i cabl e.

Dwar kadas Shrinivas v. The Shol apur Spi nning & Weaving Co.
Ltd. and Ors., [1954] S.C.R 674 and Chiranjit Lal Chowdury
v. The Union of India" [1950] S.C. R 869, referred to.

2. (i) Exercise of the power to pronulgate an O dinance
under Article 123 is strictly conditioned. The cl ause
relating to the satisfaction is conposite; the satisfaction
relates to the exi stence of circunstances, as well as to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 108

necessity to take immediate action on account of those
ci rcunst ances. Determination by the President of t he
exi stence of circunstances and the necessity to t ake
i mredi ate action on which the satisfaction depends, is not
decl ared fi nal

533

[Since the Act was declared invalid no opinion was expressed
on the extent of the jurisdiction of the court to examne
whether the condition relating to satisfaction of the
President was fulfilled.] [559 H 560 B, 561 G

(ii) Act 22 of 1969 was within the |egislative conpetence of
Par | i ament .

The conpetence of Parlianent is not covered inits entirety
by entries 43 and 44 of List | of the Seventh Schedul e. A
law regulating the business of a corporationis not a |aw
with respect to regulationof a corporation. [563 B]
Par | i ament has exclusive power to legislate with respect to

"Banking”" in entry 54 List I. A legislative entry nust
recei ve a neani ng conducive to the w dest anplitude subject
to limtations inherent in the federal scheme whi ch

distributes legislative power between the union and the
constituent wunits. But, the field of "banking" cannot be
extended to includetrading activities which, not being
i ncidental to banking, encroach upon the substance of the
entry "trade and comerce" in entry 26 List Il. It cannot be
said that all forns of business described in s. 6(1) of the
Banki ng Regulation Act, 1949, cls. (a) to (n) are, if
carried on in addition to banking as defined in s. 5(b) of
the Act, banking, —and that Parlianent is  conpetent to
legislate in respect that business under entry 54 List 1.
[565 D, 566 D]

The contention that Parlianment was inconpetent to legislate
for acquisition of the named Banks in so far as it related
to assets of the non-banking business had to fail for two
reasons : (a) there was no evidence that the nanmed Banks
held any assets for any distinct nonbanking business, and
(b) the acquisition was not shown to fall within any entry
in List Il of Seventh Schedul e. [568E]

Power to legislate for acquisition of "Property" in entry 42
List I'll includes the power to |egislate for acquisition of
an undertaki ng. The expression "property" in entry 42, List
11, has a wide connotation and it includes not only assets,

but the Organisation, liabilities and obligations of a going
concern as a unit. The expression "undertaking" in section
4 of the Act clearly nmeans a going concern wth all its
rights, liabilities and assets as distinct fromthe various

rights and assets which conpose it. The obligations and
l[iabilities of the business forman integral part of the
undert aki ng and for conpulsory acquisition cannot be
divorced from the assets, -rights and privileges. A law
could. therefore, be enacted for conpul sory acquisition of
an undertaking as defined in s. 5 of the Act. [568 B-D
There was no satisfactory proof in support of the plea that
the Act was not enacted in the larger interest of nation but
to serve political ends. Wether by the exercise of the
power vested in the Reserve Bank under the pre-existing
laws, results could be achieved which it was the object of
the Act to achieve was not relevant in considering whether
the Act ampunted to abuse of |egislative power. This court
has the power to strike down a |law on ground of want of
authority, but the Court will not sit in appeal over the
policy of the Parlianment in enacting a law. [583 D, 584 H]
Commonweal th of Australia v. Bank of New South Wales, L.R
[1950] A. C. 235 and Raj ahmundry El ectric Supply Corporation
Ltd. v. The State of Andhra, [1954] S.C. R 779, referred to.
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(iii) (a) Articles 19(1)(f) and 31(2) are not nutually
excl usi ve.

534

Under the Constitution the extent of protection against
i mpai rment of a fundamental right is determned not by the
object of the legislature nor by the formof the action, but
by its direct operation upon the individual's tights. [576C]

In this Court, there is, however. a body di authority that
the nature and extent of the protection of the fundanmenta

rights is neasured not by the operation of the State action
upon the rights of the individual but by its object.
Thereby the constitutional scheme which nakes the guaranteed
rights subject to the permissible restrictions within their
allotted field, fundanmental,; got blurred and gave inpetus to
a theory that certain Articles of the Constitution enact a
Code dealing exclusively with matters dealt with therein and
the protection which ~an aggrieved person may claim is
circunscribed by the object of the State action. The deci-
sion in A’ K _Gopalan v. The State of Midras, [1950] S.C R

88, given early in the history of the Court. has forned the
nucl eus of this theory. The  principle wunderlying the
opinion of the majority inCGopalan was extended to the
protection of the freedomin respect of property and it was
held that Art. 19(1)(f) and 31(2) were nutually exclusive in
their operation and that the substantive provisions of a | aw
relating to acquisition of property were not liable to be
chall enged on the ground that they  inposed unreasonable
restrictions on. ‘the right to hold  property. Wth the
deci sion i n Kaval appara Kochuni v. State of Kerala, [1960] 3
S.CR 887, there arose two divergent |lines of authority :
(i) "authority of law-in Art. 31 ( 1) is |liable to be
tested on the ground that it violates other fundanenta

rights and freedons including the right to hold property
guaranteed 'by Art. 19(1)(f); and (ii) "authority of a I|aw'
within the neaning of Art. 3 1(2) is not liable to be tested
on the ground that it inpairs the guarantee of Art. 19( 1)
(f), in so far as it inposed substantive restrictions
through it nmay be tested on the ground of inpairment of
ot her guarantees. The expression "law' in the two clauses
of Article 31 had, therefore, two different meanings. [570
C-576 B]

The theory that the object and formof the State action
determ ned the extent of the protection which the aggrieved
party may claimis not consistent with the constitutiona

scheme. Cdause (5) of Art. 19 and cls. (1)~ & (2) of Art. 31
prescribes restrictions upon State action subject to which
the right to property may be exercised. Article 19(5) is a
broad generalisation dealing with the nature of (limtations
which nmay be placed by law on the "right to property. The
guarantees, under Art. 31(1) & (2) arise out of the
[imtations inposed on the authority of the State, by |aw,
to take over the individual’'s property. The true character
of the limtations under the tw provisions is not
different. Cause (5) of Art. 19 and cls, (1) & (2) of Art.
31 are parts of a single pattern-, Art. 19(1)(f) enunciating
the basic right to property of the citizen and Art. 19(5)
and cls. (1) & (2) of Art. 31 dealing with the limtations
which rmay be placed by | aw subject to which the rights my
be exercised. Limtations prescribed for ensuring due
exercise of the authority of the State to deprive a person
of his property and of the power to conpulsorily acquire his
property are, therefore, specific classes of lintations on
the right to property falling within Art. 19(1)(f). In the
Constitution the enunciation of rights either expressly or
by inplication does not follow a uniformpattern. But one
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thread runs through them they seek to protect the ’'rights

of the individual or groups of i ndi vidual s agai nst

infringenent of those rights within specific limts. [576E-

577 g

Formal conpliance with the conditions under Article 31(2) is
not sufficient to negative the protection of the guarantee
of the right to pro-

535
perty. The validity of "law' which authorises deprivation
of property and a "law' which authorises conpul sory
acquisition of property for a public purpose nust be
adj udged by the application of the same tests. Acqui sition

nmust be under the authority of a law and the expression
"law' neans a law which' is within the conmpetence of the
| egi sl ature and does not inpair the guarantee of the rights
in Part Il1l. if property-is compulsorily acquired for a
public purpose and the l'aw satisfies the ’requirements of
Art. 31(2) and 31(2A), the -court may presune that by the
acqui sition a reasonable restriction on the exercise of the
right to hold property is inposed.in the interest of the
general public: This is so, not because the claimto plead
infringenent of the fundanmental right under Art. 19(1)(f)
does not avail the owner; it is because the acquisition im
poses perm ssible restriction on the right of the owner of
the, property conpulsorily acquired. [577 H 578 D

The assunption in A K Gopalan v. The State of Madras,
[1950] S.C. R 88, held incorrect. [578 E]

Kaval appara Kottarathi Kochuni & Ors: v. State of Madras,
[1960] 3 S.C.R 887, Swam Mdtor Transport Co.. (P) Ltd. wv.
Sri  Sankaraswam gal ~Mutt, [1963] Supp. 1 SSCR 282,
Maharana Shri Javavantsingji v. State of Qujarat, [1962]
Supp. 2 S.C.R 411, 438, RamSingh & Os. v. State of Delhi
[1951] S.C.R 451, State of West Bengal v. Subodh ' CGopal,
[1954] S.C. R 587. State of Bonbay v. Bhanji Minji ' & Anr.
[1966] 1 S.C.R 777, Babu Barkya Thakur v. State of | Bonbay,
[1961] 1 S.CR. 128, Snt. Sitabati Debi v. State of West
Bengal, [1967] 2 S.C R 940 and State of Madhya Pradesh v.
Ranoj i rao Shinde, [19681 3 S.C. R 489, referred to.

(b) The |l aw which prohibited, after July 19, 1969,the
naned Banks from carrying on banking business, being a
necessary incident of the right assuned by the Union, could
not be chall enged because of Art.19(6)(ii) in so far as it
affected the right to carry on business. [583 C

Clause (6) of Art. 19 consists of two parts : (i) -the right
declared by sub-cl. (g) is not protected against the
operation of any law inposing, in the interests of the
general public, reasonable restrictions on the exercise of
the right conferred by that sub-clause; and (ii) in
particul ar sub-cl. (g) does not affect the operation of. any
law relating inter alia, to carrying on by the State or by a
Cor poration owned or controlled by the State, of any. trade,

busi ness, industry or service whether or not such |aw
provi des for the exclusion, conplete or partial, of
citizens. It cannot be held that the expression "in
particul ar" used in cf. (6) is intended either to
particularise or to illustrate the general |law set out in

the first Iinb of the clause and, therefore, is subject to
the enquiry whether it inposes reasonable restrictions on
the exercise of the right inthe interest of the genera
public. The rule enunciated by this Court in Akadasi Padhan
v. State of Orissa, [1963] Supp. 12 SSC R 691, applies to

all laws relating to the carrying on by the State of any
trade, business,. industry or service. The basic and
essential provisions of law which are "integrally and

essentially connected” wth the carrying of trade by the
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State wilt not be exposed to the challenge that they inpair
guarantee under Art. 19(1)(g), whether the <citizens are
excluded conpletely or partially from carrying on that
trade, or the trade is conpetitive. |Inposition of restric-
tions which are incidental or subsidiary to the carrying on
of trade by the State whether to the exclusion of the
citizen or not nust however. satisfy the test of the nmain
linb of the Article. [580 F, H 581 H

Akadasi Padhan v. State of Oissa, [1963] Supp. 2 S.CR
691, . followed.

536

Early Fitzwilliams Wntwrth Estates Co. v. Mnister of
Housing & Local Governnent & Anr. [1952] 1 All E. R 509,
Saghir Ahmad v. State of U P. [1955] 1 S.CR 707, 727,
Rasbi hari Panda v., State of Orissa [1969] 3 S.C.R 374,
Vrajlal Mnilal & Co. v. State of Madhya Pradesh & Os.
[1970] 1 S.C R 400 and Municipal Conmittee Anritsar v.
State of Punjab, [1969] 3 S.C R, 447, referred to..

(c) The 'restrictions- inposed upon the right of the nanmed
Banks to 7, carry "non-banking" business wer e pl ai nly
unr easonabl e.

By s. 15(2) (e) of the Act the Banks were entitled to engage
i n busi ness other than banking. But a business organisation
depri ved of its ‘entire assets and undert aki ng, its
manageri al and other staff, its prem ses and its name, even
if it had a right to carry on non-banki ng busi ness woul d not
be able to do so, specially, when even the portion of the
val ue of its undertaking made payableto it as  conpensation
was not made immediately payable. Wher e restrictions
i mposed upon the carrying on of a business are so. stringent
that the business cannot, in-practice, be carried on, the
Court will regard inmposition of the restrictions as
unreasonable. [579 F, 586 H

Mohammad Yasin v. Town Area Conmittee,  Jal al abad ' & Anr.
[1952] S.CR 572 and Dwarkadas Shrinivas v. Shol apur
Spinning & Waving Co. Ltd. & Os., [1954] S.C R @ 674,
referred to

(iv) Wen, after acquiring the assets, undert aki ng,
organi sation, goodw || and the nanes of the naned Banks they
are prohibited fromcarrying on banking business, whereas,
ot her banks, Indian as well as foreign, are permtted to
carry on banking business, a flagrantly hostile discri-
mnation is practised. There is no explanation why the
naned Banks are specially selected for being subjected to
this disability. Section 15(2) of the Act-which by the

cl ear est inmplication prohibited the named Banks from
carrying on banking business is, therefore, liable to be
struck down.

The named Banks, though theoretically conpetent are, in

subst ance, prohibited from carrying on non-banki ng busi ness.
For reasons set out for holding that the restriction is
unreasonabl e, the guarantee of equality was inpaired by
preventing the named Banks from carrying on nonbanking
busi ness. [590 E-H]

[In the absence of any reliable data the Court did not
express any opinion on the question whether selection of the
undertaking of sonme out of many banking institutions for
conpul sory acquisition is liable to be struck down as
hostile discrimnation.] [589 F]

Chiranjit Lal Chowdhuri v. The Union of India, [1950] S.C R
869. State of Bonbay v. F. N Balsara, [1951] S.C R 682,
State of West Bengal v. Anwar Ali Sarkar, [1952] S.C. R 284,
Budhan Choudhry and Ors. v. State of Bihar, [1955] 1 S.CR
1045, Shri Ram Krishna Dalma v. Shri Justice S. R
Tendol kar, [1959] S.C R 279 and State of Rajasthan v.
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Mukanchand, [1964] 6 S.C. R 903, 910, referred to.

(v) The Act violated the guarantee of conpensation under
Art. 31(2) in that it provided for giving certain anounts
determ ned according to principles which were not relevant
in the deternination of conpensation of the undertaking of
the nanmed Banks and by the method prescribed the anbunts so
decl ared could not be regarded as conpensation. [610 F]

In P. Vajravelu Muidalkar v. Special Deputy Collector,
Madras, [1965] 1 S.C.R 614, and in the cases following it
ari sing under statutes enacted.

537

after the coming into force of the Constitution (Fourth
Amendnent) Act, 1955 this Court held that the expression
conpensation in Art. 31(2) after the Constitution (Fourth
Amendnent) Act continued to have the same nmeaning it had in
Art. 31(2) before it was amended viz., "just equivalent" or
“full indemification". But this Court in Tile State of
Gujarat- v. Shantilal® Mngaldas, [1969] 3 S CR 341,
observed that conpensati on payabl e as conpul sory acqui sition
of property was not by the application of any principles,
determ nable as a precise sumand by calling it a "just" or
"fair" equi valent, no definiteness could be attached
thereto, that the rules relating to determ nation of value
of lands, buil dings, machinery and ot her cl asses of property
di ffered, and the application of several nethods or
principles |lead to widely divergent ampunts; that principles
could be chall enged on the ground that they were irrelevant
to the determ nation of conpensation but not on the plea
that what was awarded as a result - of the application of
those principles was not just or fair conpensation; and that
a challenge to a statute that the principles specified by it
did not award a just equivalent would be in clear violation
of the constitutional declaration that inadequacy of
conpensation provided is not justiciable. Not wi t hst andi ng
the difference in Vajravel u and Shantilal Mangal das, @ both
the lines of thought, which converge in the ultimte result,
support the view that the principle specified by the |aw for
det erm nati on of compensation is beyond the ‘pale of
challenge, if it 1is relevant to the determ nation of
conpensation and is a recogni sed principle applicable in the
determ nation of conpensation for property compul sorily
acquired and the principle is appropriate in determning the
value of the class of property sought to be acquired. On
the application of the view expressed in Vajravelu -and
Shantilal Mangal das cases the Act had to be struck down as
it failed to provide the expropriated Banks conpensation
determ ned according to relevant principles. [594 G 595 C
598 F-H

P. Vaj ravel u Mudal i ar v. Special Deputy Coll ector, Madras,
[1965] 1 S.C.R 614 and State of Gujarat v. Mangaldas & Os.
[1969] 3 S.C.R 341 appli ed.

Attorney-General v. De Keyser’s Royal Hotel, L.R ' [1920]
A.C. 508. State of West Bengal v. Ms. Bela Banerjee, [1954]
S.C R 558, N B. Jeejeebhoy v. Assistant Collector, Thana
Prant, [1965] 1 S.C R 636. Union of India v. Kanalaba
Harjiwandas Parekh & Os., [1968] 1 S.C.R 463, Union of
India v. Metal Corporation of India, [1967] 1 S.C R 255,
State of Madras v. D. Nanasivaya Miudaliar, [1964] 6 S.C R
936, Lachman Dass v. Minicipal Commttee, Jalalabad A I.R
1969 S.C. 1126, Trego v. Huni, L.R [1896] A .C. 7, State of
Bi har v. Maharajadhiraja Sir Kaneshwar Singh of Darbhanga,
[1952] S.C. R 889 and Bonbay Dyei ng & Manufacturing Co. Ltd.
v. State of Bombay, [1958] S.C R 1122. referred to.

There are different methods applicable to different classes
of property and a method appropriate to the determ nation of
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value of one class of property nmay be wholly inappropriate
in determining the value of another class. A principle

specified by Parlianent for determ ning conpensation for the
property to be acquired is not conclusive. But if severa
principl es are appropriate and one is sel ected f or
determ nation of the value of the property to be acquired,
selection of that principle to the exclusion of other
principles is not open to challenge, for, the selection nust
be left to the wisdomof the Parlianment. [599 C, F]

The object underlying the principles of valuation is to
award, the owner the equivalent of his property wth its
exi sting advantages and its

538

potentialities. Were there is an established market for
the property acquiredthe problem of valuation presents
little difficulty. Were there is no established market for
the property acquired,” the object of the principle of
val uation nmust be to pay to the owner for what he has |ost,
including’ the benefit of advantages present as well as
future, wthout ~taking into account the wurgency of the
acqui sition, the disinclination of the owner to part wth
the property and the benefit which the acquirer is likely to
obtain by the acquisition. [599

Conpensation to be determned under the Act was for
acquisition of the undertaking and when an wundertaking is
acquired as a wunit the principles for determnation of
conpensation nust. be relevant and appropriate to t he
acquisition of the entire undertaking. But the Act instead
of providing for valuing the entire undertaking as a wunit
provi ded for determning the  value, reduced by the
liabilities, of only sonme of the conponent's whi ch
constituted the wundertaking and also provided different
net hods of determ ning conpensation in respect of each such
conponent. This nethod is prina facie not a nmethod rel evant
to the determnation of compensation for acquisition of the
undert aki ng, for, the aggregate value of the conponent-, is
not necessarily the value of the entirety of a /unit of
property acquired, especially, when the property is a / going
concern wth an organi sed business.. On this ground  al one
acquisition of the undertaking was liable to be declared
invalid for it inpaired the constitutional guarantee for
payment of conpensation for acquisition of property by 1aw
[601 DO

Even if it be assuned that the aggregate value of the
di fferent conponents was equal to the value of t he
undertaking of the naned banks as a going concern, the
principles specified did not give a true reconpense to the
bank for loss of the undertaking. |In determning the com
pensation for the undertaking (i) certain inportant classes
of assets were onmtted fromthe heads (a) to (h); (ii) the
met hod specified for valuation of |lands and buildings was
not relevant to determi nation of conpensation and the | val ue
determ ned thereby in certain circunstances was illusory as
conpensation; and (iii) the principle for determ nation  of
the aggregate Value of liabilities was also irrelevant. 1602
Bl

The undertaki ng of a Banking Conpany taken once as a going
concern would ordinarily include the good-will and the val ue
of the wunexpired long-term leases in the prevailing
conditions in the urban areas. But good-wll of the banks
was not one of the items in the assets in the schedule.
Thus, the val ue determ ned by excluding inportant components
of the undertaking such as the good-will and the value of
the unexpired period of cases would not be conpensation for
the undert aking. The view of this Court in Vajravelu
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Mudal iar that exclusion of potential value anbunted to
giving inadequate conpensation and was not fraud on power
had no application 'when valuation of an undertaking was
sought to be nade by breaking it up -into several heads of
assets, and inmportant heads were excluded and others val ued
by the application of irrelevant principles. [602 C, 608 B]
Trego v. Hunt, L.R [1896] A.C. 7, referred to.
Maki ng a provision 'for paynent of capitalised annual renta
at twelve time the anount of rent cannot reasonably be
regarded as paynment of conpensation having regard to the
conditions prevailing in the noney market. Again, the
annual rent was reduced by several outgoings and the bal ance
was capitalised. The vice of itenms (v) & (vi) of cl. (1) of
Expl anation 2 was that they provided for deduction of a
capital charge

539
out of the annual rental which according to no rationa
system of valuing property by capitalisation of the renta
nmet hod. was admi ssible. The nmethod provided by the Act
permtted the annual interest on the anmount of t he
encunbrance to be deducted before capitalisation and the
capitalised value was again reduced by the anbunt of the
encunbrance because, the encunbrance included not only those
nort gages or capital charges in respect of which the anpunt
had fallen due but ‘also the liability under the nortgage or
capital charge whether the period stipulated under the deed
creating the encunbrance had expiredor not. In effect a
single debt was, in determining the ~conpensation, debited
twice, first, in conputing the value of assets and, again,
in conputing the liabilities. By the Act, the corresponding
new banks took over vacant possession of the lands and
bui | di ngs bel ongi ng to the named banks. ~ The Act instead of
taking into account the value of the premises as ' vacant
prem ses adopted a nethod which could not be regarded as
rel evant . Under «cl. 3 of Explanation 2 the value of the
open land was to be the nmarket value whereas the value of
the land wth buildings to be taken into account /'was the
value deternmined by the nethod of capitalisation of annua
rent or market value whichever was |[ess. The  Act,
t her ef or e, did not specify a relevant principle for
determi nati on of conpensation for |ands and buildings. [604
B605 B, 606 B-607 F]
The deficiencies in the Act did not result nerely in
i nadequate conpensation within the neaning of Art. 31(2).
The Constitution ’'guarantees a right to conpensation-an
equi valent in noney of the property conpul sorily acquired.
That is the basic guarantee. The Ilaw nust, ~therefore,
provi de conpensation and for determning compensati on

rel evant principles nust be specified : if the  principles
are not relevant the ultimate value determined is not
conpensati on. Therefore, determ nation of conpensation to

be paid for the acquisition of an undertaking as 'a unit
after awardi ng conpensation :for some itens which go to make
up the under-, taking and omtting inportant itens anounted
to adopting an irrelevant principle in the determ nation  of
t he val ue of the wundertaking and did not furni sh
conpensation to the expropriated owner. [607 H, 608 E]
Further, by giving the expropriated owner conpensation in
bonds of the face value of the ambunt determ ned naturing
after many years and carrying a certain rate of interest,
the constitutional guarantee was not necessarily conplied
with. |f the market value of the bonds is not approxinmately
equal to the face value, the expropriated owner may raise a
gri evance that the guarantee under Art. 31 (2) is inpaired.
[609 D E]
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[In view of the finding that there was no evidence that the
naned banks owned di stinct assets apart fromthe assets of
the banking business the Court did not express any opinion
on the question whether a conposite undertaking of two or
nore distinct |lines of business may be acquired where there
is a public purpose for the acquisition of the assets of one
or nore lines of business but not in respect-of all the
I ines of business. [591 F]

The Court did not also express any opinion on the question
whet her in adopting the nmethod of det erm nati on of
conpensation, by aggregating the value of assets which
constitute the undertaking, the rule that cash, and choses-
in-action are incapable of conpulsory acquisition nmay be
applied. [604 B]

In view of the decision that the provisions relating to
determ nation and paynent of conpensation inpaired the
guarantee under Art. 31(2). the Court did not consider
whet her- the Act viol ated the freedom of trade, commerce and
intercourse in respect of (i) agency business (ii) the
busi ness ‘of ‘guarantee and i ndemity carried on, by the naned
banks. .

540

For the sanme reason the court did not consider the wvalidity
of the retrospective operation given to the Act by ss. 1 (2)
and 27.] [609 H

Section 4 is the kingpin in the mechanism of the Act.
-Sections 4, 5 and 6 read with Sch. 11 provide for the
statutory transfer ‘'and vesting of the undertaking of the
named banks in the corresponding new bati ks and prescribe
the met hod of determining of conpensation for expropriation
of The undertaking. Those provisions are void as they
i npair the fundamental guarantee under Art. 31(2).  Sections
4, 5 and 6 and Sch. 11 are not severable fromthe 'rest of
the Act. The Act inits entirely had to be declared ' void.
[610 G

Per Ray, J. dissenting

[Hs Lordship did not deal with the prelimnary objection
based on the petitioner’s |ocus standi since the ‘petitions
were heard on merits.]

(i) The interpretation of Article 123 is to be made first,
on the | anguage of the Article and, secondly, the context in
whi ch that power |Is reposed in the President, The power is
vested in the President who the executive head and the
ci rcunst ances contenplated in the Article are a guide tothe
Presi dent for exercise of such power. Parlianment is not In
session throughout the year and during the gaps  between
sessions the |egislative power of pronulgating Ordinance is
reposed in the Presidence, in cases of ‘urgency and
emergency. The President is the sole, judge whether he will
nake the Ordinance. The President under Article 74(1) of
the Constitution, acts on the advice of Mnisters.-who are
responsible to Parlianment and under Article 74(2) such

advice is not to be enquired into by any Court. The
Ordi nances pronul gated under Article 123, are Ilimted in
life and the Ordinance nust be laid before Parlianent —and
the life of the Ordinance may be further shortened. The
President, under Article 361(1), is not answerable to any
Court for acts done in the performance of his duties. The

power under Article 123 relates to policy and to an
emer gency when i nmmedi ate action is considered necessary and
it an objective test is applied the satisfaction of the
President contenplated in the Article will be shorn of the
power of the President hinself and as the President will be
acting on the advice of Mnisters it may lead to disclosure
of facts which under Article 75(4) are not to be disclosed.
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For these reasons it had to he held that the satisfaction of
the President under Article 123 is subjective. [657 D-H]

The only way in which the exercise of power by the President
can be challenged is by establishing bad 'faith or mala fide
or corrupt notive. The fact that the O di nance was passed
shortly before the Parlianment session -began, did not show
any nmala fide. Besides, the respondent was not called upon
to neet any case of mala fides. [659 G

Bhagat Singh v. King Enperor, 58 |.A 169, King Enperor v.
Si bnath Banerjee, 72 |.A. 241, Lakhi Narayan Das v. Province
of Bihar, [1949] S.CR 693, Liversidge v. Sir John
Anderson, [1942] A C. 206, Point of Ayr Collieries Ltd. .
Ll oyd-George, [1943] 2 All ER 546 and Carltona, Ltd. wv.
Conmi ssioners of Wrks, [1943] 2 Al ER 5610, Hugl
El ectricity Co., Ltd. v. Province of Bonbay, 76 |I.A 57 and
Padfield v. Mnister of Agriculture, Fisheries and Food,
[1968] 1 AIl E R 604, referred to.

Bari um Chem cal s'Ltd. v. The Conpany Law Board, [1966] Supp.
S.C. R 1311 and Rohtas Industries case, [1969] 3 S.C. R 108,
di stingui'shed.

(ii) The ~Act —was one for-acquisition of property and was
also in relation to banking. The legislation was valid with

reference to entry 42 List 111 (Acqui sition and
requi sitioning of property) and entry 45 List | (Banking)
and it did not trench upon entry 26 List LI, nanely, trade
and ,conmerce within the State. [633 D F]

541

Under s. 6(1) of the Banking Regul ation Act, 1949, the four
types of businesses, nanely, (i) the receiving of scrips or
ot her val uabl es on deposit or for safe custody and providing
of safe deposit vaults, (ii) agency business, (iii) business
of guarantee, giving of indemity and underwiting .and (iv)
busi ness of acting as executors and trustees, disputed by
the petitioner not to be banking business, are recognised as
legitimate forns of business of a banking conpany. The
provi si ons cont ai ned in s. 6(1) are the statutory
restatenent of the gradual evolution, over a century, of the
various kinds of business of banking conpanies. By cl. (n)
of s. 6(1), in addition to the forns of business nentioned
incls;. (-a) to (n), a banking conpany nay engage in "doi ng
all such other things as are incidental or conducive, to the
prompotion or advancement of the business of ~the conmpany".
The words "other things" 'appearing in cl. (n), after
enunerating the various types of business in cls.” (a) to
(n), point to the inescapable conclusion that the business
mentioned in cls. (a) to (n) are all incidental or conducive
to the pronotion or advancenent of the business or the,
banki ng conpany. Entry 45 in List | of Seventh Schedule is
only "banking" and it does not contain any qualifying  words
like "the conduct of business" occurring in entry 38 of the
CGovernment of India Act, 1935. "Banking will therefore have
the wide neaning to include all legitinmate business  of a
banki ng conpany referred to in s. 5(b) as well as in s. 6(1)
of the 1949 Act. Further, the restriction contained in s.
6(2) of the 1949 Act that no banking conpany shall engage in
any form of business other than those referred to in sub-s.
(1) establishes that the various types of business nentioned
in sub-s. (1) are, nornmal recogni sed business of a banking
conpany and, as such, are conprised in the Undertaking of
the bank. [624 F, 625 F-G 627 D E]

Tennant v. The Union Bank of Canada, [1894] A.C. 51, Banbury
v. Bank of Montreal, [1918] A C 624, Commonwealth of
Australia and Others v. Bank of New South Wales and O hers,
[1950] A.C. 235, Bank of Chettinad v. T.C of Colonbo [1948]
A.C. 378 P.C, United Dom nions Trust Ltd. v. Kirkwood,
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[1966] 1 QB. 783, United Provinces v. Mst. Atiga Begum and
Qhers, [1940] F.C. R 110 and Union Colliery Conpany of
British Colunmbia v. Bryden, [1899] A . C. 580, referred to.
The Undertaking of a banking conpany is property which can
be validly acquired under Article 31(2) of the Constitution
The word " property" should be given a liberal and wde
connotation and would take in those well recognised types of
interest which have the insignia or characteristics of
proprietary right. By Undertaking of a bank is neant the

entire integrated Organisation consisting of all property,
novabl e or i mMmovable and the totality of undertaking is one
concept whi ch is not divisible into conponent s or

i ngredients. [635 H, 636 D]

Gardner v. London Chatham and Dover Railway Co., [1867] Vol.
Il Chancery Appeals 201, Re : Panama, New Zealand and
Australian Royal Miil Conpany, Re : Portsmouth (Kingston
Fratton and Sout hsea) Tramsway Co., [1892] 2 Ch. 362, H H
Vivian ~and Company -Ltd., [1900] 2 Ch. 654, Doughty V.
Lomagunda’ Reefs Ltd. [1902] 2Ch. D. 837. Mnister for
State for the Arny v. Datziel, 68 C.L.R 261, Conmi ssioner
H ndu Religious Endowrents, Mdras v. Sri Lakshmi ndra
Thirtha Swamiar of Sri Shirur Mutt, [1954] S.C. R 1005 and
J. K Trust Bonbay v. The Comm ssioner of Income-tax Excess
Profits Tax, Bonbay [1958] S.C.R 65, referred to.

State of Madhya Pradesh v. Ranojirao Shinde & Anr., [1968] 3
S.C.R 489, held inapplicable.

542

(iii) (a) Article 19(1) (f) and (g) do not at all enter
the domain of Art. 31(2).

The view of this Court in Kaval appar Kochunni© v.  Slate of
Madras ;and Sitabati Devi v. State of Wst Bengal was; that
Art. 31(2), after the Constitution Fourth Amendnent Act,
1955, related entirely to acquisition or requisition of
property by the State and was totally distinct from .the
scope and content of Art. 31(1) with the result that Art.
19(1) (f) ,did not enter the area of acquisition or
requisition of property by the .State. Again, in State of
Guj ar at v. Shantilal Mangaldas the Court observed
["Sitabati Devi] unaninously held that the validity of the
Act ,relating to acquisition and requisition cannot be
qguestioned on the ground "hat it offended Art. 19(1)(f) and
cannot be decided by the criterion ,under —Article 19(5)".
[621 C. H

The provisions of the Constitution are to be interpreted  in
a harrmonious nanner, that is, each provision nust be
rendered free to operate wth full vigour in its own
legitimate field. |If acquisition or requisition of property
for a public purpose has to satisfy again the test of
reasonable restriction in the interest of the genera
public, harnmony is repelled and Art. 31(2) -becones a nere
repetition and neaningless. A reasonable restriction is
i nherent and inplicit in public purpose. That is why public
purpose is dealt with separately in Art. 31 (2). It wll be
pedantry to say that acquisition for public purpose is not
inthe interest of the public. Articles 31(2) and 31(2)(A.)
form a self contained code, because : (i) it provides for
acqui sition or requisition with authority of a law, (ii) the
acquisition or requisitionis to be for a public purpose;
(ii) the law should provide for conpensation; (iv) the
adequacy of conpensation is not to be questioned; and,
finally, the amendnent of Art. 31 indicates in bold relief
the separate and distinctive field of law for acquisition
and requisition, by the State, of property for public
purpose. [622 C 623 (]

A public purpose is a purpose affecting the interest of the
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general public and, therefore, the welfare State is given
powers of acquisition or requisition of property for public
pur pose. One cannot be guided either by passion and
property on the one hand or prejudice against deprivation on
the other. Public purpose steers clear of both passion and
prejudi ce The object of the Act according to the |egislation
is to use the deposits in wi der public interest and what was
true of public purpose when the Constitution was ushered in
the mid-century is a greater truth after two decades.[623 H
A K. CGopalan v. State of Madras, [1950] S.C,R 88. State
of West Bengal v. Subodh Gopal Bose, [1954] S.C.R 587,
State of Bonbay V. Bhanji Minji and Anr., [1955] 1 S.CR
777, Kaval appara Kottarthil Kochuni and Ors. v. The State of
Madras and Ors., [1960] 3 S.C. R 887, Snt. Sitabati Devi
and Anr. v. State of Wst Bengal and Anr. [1967] 2 S.CR
940, State of CGujarat v. Shantilal Mngal das and O hers,
Al.R 1969 S.C. 634, State of Bihar v. Maharaja Darbhanga,
[1952] S.C.R 889 and Iswari Prasad v. NN R Sen A l.R 1952
Cal . 273. referred to

Even on the assunption that Article 19(1)(f) or (g) is
attracted in case of acqui si-tion or requisition of
property dealt with by Article 31(2), the Act had to be
uphel d as a reasonable -restriction in the interest of the
gener al public. [654 H

(b) Article 19(6) in the two linbs and in the two sub-
articles of the second Iinb deals with separate matters and
state nonopoly in respect of

543

trade or ’'business is not open to be reviewed in courts on
the ground of reasonabl eness. [638 D

Akadasi Padhan v. State of Oissa, [1963] Supp. 2 S.CR
691, foll owed,

Motilal v. Government of the State of Uttar Pradesh ' |.L. R
[1951] 1 AIIl. 269 and Municipal Conmittee of Anritsar v.
State of Punjab, Wit Petition No. 295 of 1965 decided on-
30 January, 1969, referred to.

Earl Fitzwilliant’s Wntworth Estates Co. v. Mnister of
Housi ng and Local Governnent and Another, [1952] A.C./ 362,
di stingui shed.

(c) Section 15(2) of the Act allowed the naned Banks to

carry on business other than banking. if the entire
undertaking of a banking conmpany was -taken by way of
acqui sition, the assets could not be separ at ed to

di stingui sh those belonging to the banking business from
ot hers bel ongi ng to non-banki ng busi ness, - because, assets
were not in fact divisible on any such basis. Fur ther nor e,
that would be striking at the root of acquisition of the
entire wundertaking. No acquisition or requisition of. the

undert aki ng of a banki ng conmpany is conpl ete or
conprehensive w thout all businesses which are incidenta
and conducive to the entire business of the bank. <It  would

be: strange to hold that in the teeth of express provisions
in the Act permitting the banks to carry on businesses ot her
than banki ng that the sane woul d anpbunt to a prohibition On
the bank to carry on those businesses. Constitutionality of
the Act could not be inpeached on the ground of |lack of
i medi ate resources to carry on. business. The petitioners
contention based on Art. 19(6) therefore had to fail. [639B-

(iv) The acquisition of the undertaking did not offend Art.
14 because of intelligible differentia and their rationa
relation to the object to be achieved by the Act and it
foll owed that these Banks could not, therefore, be, allowed
to carry on banking business to nullify the very object of
the Act. The fourteen banks were not in the sane class as
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ot her schedul ed banks. The classification, was on the basis
of the fourteen Banks having deposit of Rs. 50 crores and
over. The object of the Act was to control the deposit
resources for devel opi ng national econony and as such the
sel ection of fourteen Banks, having regard to their |arger
resources, their greater coverage,, their managerial and
personal resources and the adm nistrative and organi sationa

factors involved in expansion, was both intelligible and
sound and related to the object of the Act. Fromthe point
of view of resources these fourteen banks were better suited
than others and, therefore, speed and efficiency which were
necessary for inplementing the objectives of the Act ' Could
be ensured by such classification. The legislature is the
best judge, of what shoul d subserve public interest. [644 E

642 E-H

Shri  Ram Krishna Dalma v. Shri Justice S. R Tendol kar

[1959] S.C R 279, P. V. Sivarajan v. The Union of India,
[1959] 1 Supp. 779, Kathi Raning Rawat v. State of
Saurashtra [1952] “S.C.R 435, The Board of Tr ust ees,
Ayurvedic —and Unani Tibia College, Delhi v. The State of
Del hi, [1962] Supp. 1 S.C/R 156, Mhd. Hanif Quareshi v.
State of Bihar, [1959] S.CR 628 and Harnam Singh v.
Regi onal Transport Authority, Calcutta, 1954 S.C.R 371

referred to

(v) Wen principles are laid down in a statute and those
principles. are relevant to determ nation of conpensation

nanely, they are principles in relation” to- the, property
acquired or are principles relevant to ‘the tinme of
acqui sition of property or the amount fixed i s not obviously
and shocki ngly

544

illusory, there is no infraction of Art. 31(2) and the owner
cannot inpeach it on the ground of "just equivalent" of the
property acquired. The relevancy is to conpensation and not
to adequacy. It is unthinkablethat Parliament, after the
Constitution Fourth Amendnent Act, intended that the word
conpensation should nmean ’just equivalent’ when Parliament
had put a bar on challenge to the adequacy of conpensation

Just conpensation cannot be inadequate, and anything  which
is inpeached as unjust or unfair is inpinging on adequacy.
[649 C E]

Vajravelu Midaliar v. Special Deputy Collector, Madras,
[1965], 1 S.C.R 614, Shantilal Mngaldas v. State of
Gujarat, [1969] 3 S.C.R 341, Bela Banerjee's case, [1954]
S.C.R 558, Union of India v. The Metal Corporation of |India
Ltd., [1967] 1 S.C R 255 and Cruttwell v. Lye, 17 Ves. 335,
referred to.

Under the Act entire undertaking was the subject matter of
acquisition and conpensation was to be paid for the
undert aki ng and not for each of the assets  of t he
undertaking. There is no uniformestablished principle for
val uing an undertaking as a going concern but the @ wusua

principle is assets mnus liabilities. |If it be suggested
that no conpensation was provided for any particul ar asset
that woul d be Questioni ng adequacy of conpensation, because,
conpensation was provided for the entire undertaking. When
the relevant principle set out was ascertained value it
could not be urged that nmarket val ue should have been the
principl e. It would really be going into adequacy of
conpensation by preferring the nmetrits of one principle to
that of the other for the oblique purpose of arriving at
what was suggested to be just equivalent. [650 G 651 F-G
649 DJ

The contention as to exclusion of good-will amunted to
guesti oni ng adequacy and would not vitiate the principle of
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val uation which had been laid down. Good-will can arise
when the wundertaking is sold as a going concern. The

fourteen banks carried on business under |icence by reason
of s. 22 of the Banking Regulation Act, and the concept of
sale in such it situation is unreal. 1In case of compulsory
acquisition no goodw ||l passes to the acquiring authority.
Besi des, no facts were pleaded in the petition to $. how what
goodwi I | the banks had. [653 F]

In the valuation of |Iands and buil dings narket value is not
the, only principle. That is why the Constitution has |Ileft
the laying down of the principles to the |I|egislature.
Ascertained value; is a relevant and sound principle based
on capitalisation nmethod which is accepted for valuation of
land and properties. The contention that twelve tines the
annual rent was not arelevant principle and was not an
absolute rule and conmpensation mght be illusory could not
be accepted. Capitalisation method is not available to | and
because” land is not generally let out. Nor can it he said
that the principleis irrelevant when there are two plots
side by side one with building and the other vacant because
standard rent necessarily takes into account value of |and
on which the building is situated. If rental nethod be
applied to land the value may be little, but it is a
principle rel evant’ to’ determ nation . of conpensati on

Furthernore, there was no case in the petition that there
was |land with building side by side wi th vacant land. [651
F-H, 652 A-(C

As to securities shares and debentures Explanation (iv) and
(v) to Part 1(c) would be operative only when market val ue
of shares; and debentures was  considered  reasonable by
reason of its having been affected by abnornal ~ factors or
when market value of shares and debentures was not

ascertai nabl e. In both cases principles were. laid down,
nanel y, how
545

val uation had to be made taking into account various factors
and these principles were relevant to determnation of
conpensati on.

Deducti ons on account of rmaintenance and repairs is
essential in the capitalization method. [ nsurance woul d
al so be an essential deduction in the capitalisation nethod
and it could not be assumed that the Bank would insure for a
val ue hi gher than what was necessary; al so paynent of ‘tax or
ground rent mght be out of inconme but these had to  be
provided for in ascertaining value of the building under the
capitalisation nethod.

There was no basis for the argunent that Explanation 2 (i)
(vi) which dealt with deduction of interest  on borrowed
capital was included tw ce, nanmely, under Explanation / 2(i)

(vi) and also under liabilities in Part II. Interest on
nortgage or borrowed capital is one of the deductions in
cal cul ati ng outgoi ngs under capitalisation nethod. In Part

11 the liabilities were those existing at the comrencenent
of the Act and contingent liabilities which corresponding
new Bank m ght reasonably be expected to be required to neet
out of its own resources on or after the conmencenent of the
Act. Interest payable on nortgage or borrowed capital on or
after the commencenent of the Act would not be taken into
account as outground for saying that the principle was not
rel evant. [654 G

The contentions that no tine limt was nentioned with regard
to paynment of conpensation in s. 6(1) and that s. 6(6) was
an unreasonabl e: restriction had no force because (i) there
was no question of fixing time within which agreenent was to
be reached or determ nation was to be, made by a tribuna
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and (ii) 'under s. 6(6) the governnent would pay the noney
to the Bank only if the Bank agreed to pay to the share-
hol ders; therefore, s. 6(6) was a provision for the benefit
of the Bank and the, share-holders and there was no
unr easonabl eness in it. [652 D 653 D

The principles set out inthe Act was relevant to the
determ nati on of conpensation. It mght be that adoption of
one principle conferred | esser sum of nobney than adoption of
anot her; but that would not be. a ground for saying that the
principle was not relevant. [654 G

(vi) Article 305 directly applies toa law relating to
banking and all business necessarily incidental to it
carried on by the State to the conplete or partial exclusion
of the fourteen banks. Article 302 can have no application
and an individual cannot conplain of violation of Art. 301
in such a case. Article 305 applied in the present case

arid, therefore neither Art. 301 nor Art. 302 was
applicable. [641 H]

(vii) A legislation which has retrospective ef f ect
affecting —acquisition or requisition of property is not
unconstituti onal and is valid. The Act whi ch was

retrospective in operation did not violate article 31(2)
because the Article speaks of "authority of |aw' w thout any
words of limtation or restriction as to law being in force
at the time. Further, the vital distinction between Art.
20(1) and Art. 31(2), nanely, that the fornmer cannot have by
its own terns have any retrospective operation while the
latter can, is to be kept in the forefront in . appreciating
t he soundness of « the proposition t hat retrospective
legislation as to acquisition of property does not Violate
Art. 31(2). [615 A-B, 617 B]

M S. West  Ranmand El ectric Distribution Conpany  Ltd. v.
State of Madras, [1963] 2 S.C. R 747, and State of Msore v.
Achi ah Chetty, A l.R 1969 S.C 477. followed.

Punjab Province v. Daulat Singh & Qhers, 73 I.A 59,

expl ai ned.

Sup. Cl/70-5
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(viii) The Act contained enough gui delines for reaching
the objectives set out in the preanble. First, the

government could give directions only.in regard to policy
involving public interest; secondly, directions could only
be given by the Central Government and no one else; thirdly,
these directions could only be given after consultations
with the Governor of the Reserve Bank; the Centra
Government and the CGovernor of the Reserve Bank are high
authorities; fourthly, matters involving public interest are
obj ective and subject to judicial scrutiny. In working the
Act directions fromthe Central Governnent were necessary to
deal with policy and other matters to serve the needs of
nati onal econony. [ 640D

Hari shankar Bagla v. The State of Midhya Pradesh, [1955] 1
S.C R 380, reffered to.
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The Judgnment of J. C. SHAH, S.-M SIKR, J. M SHELAT

V. BHARGAVA, G K ~MTTER C A VAIDIALINGAM K S
HEGDE

A N. GROVER, P. JAGANMOHAN REDDY AND 1. D. DUA, JJ. was
delivered by SHAH J. A N RAY, J. ~gave a dissenting
pi ni on.

Shah, J. Rustom Cavasjee Cooper-hereinafter called ’the
petitioner’-holds shares in the Central Bank of India Ltd.,
the Bank of Baroda Ltd., the Union Bank of India Ltd., and
the Bank of India Ltd., and has accounts-current” and  fixed
deposit -with those Banks : he is also a director ~of the
Central Bank of India Ltd. By these petitions he clainms a
declaration that the Banking Conpanies (Acquisition  and
Transfer of Undertakings) Odinance 8 of 1969 promnul gated on
July 19, 1969, and the Banki ng Conpanies (Acquisition -and
Transfer of Undertakings) Act 22 of 1969 which replaced the
O dinance with certain nodifications inpair his rights
guaranteed under Arts. 14, 19 and 31 of the Constitution
and are on that account invalid.

In India there was till 1949 no conprehensive |egislation
governi ng banki ng busi ness and banking institutions. The
Central Legislature enacted the Banking Conpanies Act 10 of
1949 (later called "The Banking Regulation Act") to
consolidate and amend the lawrelating to certain mtters
concerning banking. By s. 5 (b) of that Act, "banking" —was
defined as neaning "the accepting, for the purpose  of
| endi ng or investrment, of deposits of nobney fromthe public,

repayable on demand or otherwise",, and by s. 5(c) a
"banki ng conpany" neant "any conpany which transacts the
busi ness of banking in India". By s. 6 it was enacted that

in addition to the business of banking as defined in s. 5(b)
a banki ng conpany may engage in one or nore of the forns of
busi ness specified in cls. (a) to (o) of sub-s. (1). By
sub-s. (2) of s. 6 banking conpanies were prohibited from
engaging "in any form of business other than those referred
to in sub-section (1)". The Act applied to comercia
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banks, and enacted provisions, anpbngst others, relating to
prohi bition of enpl oynent of nmanagi ng agents and
restrictions on certain forns of enploynent; mininum paid-up
capital and reserves; regulation of wvoting rights of
sharehol ders and el ection of Board of Directors; prohibition
of charge on wunpaid capital; restriction on payment of
di vidend; rmaintenance of a percentage of assets; return of
uncl ai red deposits; and accounts and bal ance sheets. It
also enacted provisions authorising the Reserve Bank to
i ssue directions

548

to and for trial of proceedings against the Banks and for
speedy di sposal of wi nding up proceedi ngs of Banks.

The Banki ng Regul ati on Act was anended by Act 58 of 1968, to
gi ve effect to the policy of "social control" over
comer ci al banks. Act 58 of 1968 provided for
reconstitution of  the Boards of Directors of conmercia
banks with a Chai rman who had practical experience of the
working of a Bank or financial, economic and business
adm ni stration, and with a nenbership not less than 51%
consi sting of persons having speci al ‘know edge or practica
experience in accountancy, agriculture and rural econony,
banki ng, cooperation, economcs, finance, law and small-
scale industry. The Act also provided that no | oans shal
be granted to any director of the Bank or to any concern in
which he is interested as WMnaging  Director, Mnager
enpl oyee, or guarantor or partner or in which he holds
substantial interest. The Reserve Bank was ‘invested with
power to give directions to comercial banks and to appoint
directors or observers in the interest of  depositors or
proper nmanagenent of the Banking Conpanies, or in the
i nterest of Banking policy (which expression was defined by
s. 5 (ca) as "any policy which is specified from tine to
time by the Reserve Bank in the interest of the | banking
system or in the interest of nonetary stability or sound
economi ¢ growh, having due regardto the interests of the
depositors, volune of deposits and other resources’ of the
bank -and the need for equitable allocation ‘and the
efficient use of these deposits and resources". The Reserve
Bank was also invested with power to renove managerial and
ot her personnel from office and to appoint -additional
directors, and to issue directions prohibiting certain
activities in relation to Banking Conpani es. The Centra
Covernment was given power to acquire the business of -any
Bank if it failed repeatedly to conply with any direction
i ssued by the Reserve Bank under certain specific provision
in regard to any matter concerning the affairs of the Bank
and if acquisition of the Bank was consi dered necessary in
the interest of the depositors or in the interest of the
banking policy or for the better provision of  credit
generally or of credit to any particular section of the
conmunity or in a particular area.

During the |l ast two decades the Reserve Bank reorgani sed the
banki ng structure. A nunmber of units which accounted for a
small  section of the banking business were, anmal ganmated
under directions of the Reserve Bank. The total nunber of
conmer ci al banking institutions was reduced from566 in 1951
to 89 in 1969, 73 schedul ed and 16 non-schedul ed.

In exercise of the authority conferred by the State Bank of
India Act 21 1955 the undertaking of the former Inperia
Bank of India was taken over by a public corporation
control l ed by the
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Central CGovernnent. The State Bank took over seven subsi -
di ari es under authority conferred by Act 38 of 1959. There
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were in June 1969 14 commerci al banks operating in India
each havi ng deposits exceeding Rs. 50 crores. The follow ng
is an analysis of the commrercial banking structure in |India
in June 1969

No. of No. of Deposits Credit
Banks Ofices (in crores) (in crores)
State Bank of India 1 1, 566 948967
Subsidiaries of State
Bank of [|ndia 7 888 291 219
| ndi an schedul ed com

merci al banks (each with
deposit exceeding Rs. 50

cores) 14 4,130 2,632 1,829
Banks i ncorporated in

foreign countries 15* 130 478 385
O her | ndi an Schedul ed

Banks ....... . 36 1,324 296 197
Non- schedul ed conmer -

ci al Banks 16 216 28 16

*Only 13 were operating.

Late in the afternoon of July 19, 1969 (which was a Satur-
day) the Vice-President (acting as President) pronul gated,
in exercise of the power conferred by cl. (1) of Art. 123 of
the Constitution, Odinance 8 of 1969 transferring to and
vesting the wundertaking of 14 naned comercial banks in
correspondi ng new banks set up under the O dinance. The
long little of the Ordinance read as foll ows

"An Ordinance to provide for theacquisition and transfer of
the wundertakings of certain banking conpanies in. order to
serve better the needs of devel opnent of the econony in
conformity wth national policy and objectives and for
matters connected therewith or incidental thereto."

By S. 2 "banking company" was defined as not including a
foreign conpany within the meaning of S. 591 of the
Conpani es Act, 1956. An "existing bank" was defined by s.
2(b) as neaning " a banking conpany specified in colum 1 of
the First Schedul e, being a conpany the deposits of which

as shown in the return as on the last Friday of June, 1969,
furnished to the Reserve Bank
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under section 27 of the Banki ng Regul ation-Act, 1949, were
not less than rupees fifty crores”". |In the Schedule to the

Act were included the nanes of fourteen commrercial banks

1. The Central Bank of India Ltd.

The Bank of India Ltd.

The Punj ab National Bank Ltd.

The Bank of Baroda Ltd.

The United Commercial Bank Ltd.

Canara Bank Ltd.

United Bank of India Ltd.

Dena Bank Ltd.

. Syndi cat e Bank Ltd.

10. The Uni on Bank of India Ltd.

11. Al | ahabad Bank Ltd.

12. The Indian Bank Ltd.

13. The Bank of Maharashtra Ltd.

14. The Indian Overseas Bank Ltd.

These banks are hereinafter referred to as the nanmed banks.
A "corresponding new bank" was defined in relation to an
existing bank as neaning "the body corporate specified
agai nst such bank in colum 2 of the First Schedule". By s.
2 (g) it was provided that the words and expressions used in
the Ordinance and not defined, but defined in the Banking
Regul ati on Act, 1949, had the meani ng respectively assigned

CONOORWN




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 108

to themin that Act. Thereby the definitions of "banking"
and "banking conpany" ins. 5 (b) ands. 5 (c) of the
Banki ng Regul ation Act were incorporated ill the O dinance.
The principal provisions of the O dinance were

(1) Corporations styled in the ordi nance "correspondi ng new
banks" shall be established, each such corporation having
paid up capital equal to the paid-up capital of the naned
bank in relation to which it is a corresponding new bank.
The entire capital of the new bank shall stand vested in the
Central Governnent. The correspondi ng new banks shall be
authorised to carry on and transact the business of banking
as defined in cl. (b) of s. 5 of the Banking Regul ati on Act,
1949, and also to engage in one or nore forns of business
specified in sub-s. (1) of.s. 6 of that Act. The Chairman
of the nanmed bank holding office imediately before the
comencenent of the O'dinance; shall be the Custodian of the
correspondi ng new bank: The general superintendence and
direction of the affairs and business of a corresponding
bank shall be vested in the Custodian, who shall be the
chi ef executive officer of that bank.
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(2) The undertaking within or wi thout India of every naned
bank on the commencenent of the O dinance shall stand trans-
ferred to and vested in the correspondi ng new bank. The ex-

pression "undertaking" shall include all  assets, rights,
powers, authorities /  and privileges, -and  all property,
novabl e and i movabl e, cash bal ances, reserve fund

i nvestments and all ‘other rights andinterests arising out
of such property as are imedi ately before the comencenent
of the Odinance in the ownership, possession, power or
control of the named bank in-relation to the ~undertaking,
i ncluding -all books of accounts, registers, records and al

ot her docunents of whatever nature relating thereto. It
shal | al so include all borrow ngs, liabilities and
obligations of whatever kind then subsisting of the ' named
bank in relation to the under-taking. |If according to the

| aw of any foreign country, the provisions of the O dinance
by thensel ves do not effectively transfer or vest any  asset

or liability situated in that country in the corresponding
new bank, the affairs of the named bank in relation to such
asset or liability shall stand entrusted to the chief

executive officer of the corresponding new bank with
authority to take steps to wind up the affairs of that bank
Al contracts, deeds, bonds, agreenents, powers of attorney,
grants of |egal representation and other- instrunents of
what ever nature subsisting or having effect inmediately
before the commencenent of the Ordinance, and to which the
naned bank is a party or which are in favour of | the naned
bank shall be of as full force and effect against or in
favour of the correspondi ng new bank, and be enforced or
acted wupon as fully and effectively as if in the “place of
the naned bank the correspondi ng new bank is a party thereto
or as if they are issued in favour of the correspondi ng new
bank. In pending suits or other proceedings by or against
the named bank, the corresponding new bank shall be
substituted in those suits or proceedings. Any reference to
any naned bank in any |law, other than the Ordinance, or in
any contract or other instrument shall be construed as a
reference to the corresponding new bank in relation to it.
(3) The Central CGovernnent shall have power to frame a
scheme for carrying out the provisions of the Act, and for
that purpose to nake provisions for the corresponding new
banks relating to capital structure, constitution of the
Board of Directors, manner of paynent of conmpensation to the
sharehol ders, and matters incidental, consequential and
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suppl enental . Correspondi ng new banks shall also be guided
in the discharge of their functions by such directions in
regard to matters of policy involving public interest as the
Central Governnent nmay give.

(4) On the comencenent of the Ordinance, every person
holding office as Chairman, Managing Director, or other
Direc-

552

tor of a named bank, shall be deened to have vacated office
and all officers and other enpl oyees of a named bank shal
become officers or other enployees of the corresponding new
banks. Every named bank shall stand di ssolved on such date
as the Central Governnent may by notification in that behalf
appoi nt .

(5) The Central Governnent shall give conpensation to the
naned banks determ ned according to the principles set out
in Second Schedul e; thatis to say, -

(a) where the ~ampunt of conpensation can be fixed by
agreenment, it shall be determned in accordance wth such
agreement’;

(b) where no such agreement can be reached, the Centra
Government shall refer the matter to the Tribunal within a
period of three nmonths fromthe date on which the Centra
CGovernment and the existing bank fail to reach an agreenent
regardi ng the anount of conpensation

Conpensation so determ ned shall be paid to each naned bank
in marketable Central Governnment securities. For t he
pur pose of determ ning conpensation, Tribunals shall be set
up by the Central Government with certain powers of a Cvi
Court.

(6) The Central Government shall have power to make such
orders not inconsistent with the provisions of the O dinance
whi ch may be necessary for the purpose of renoving defects.
Under the Ordinance the entire undertaking of every ' naned
comercial bank was taken over-by the corresponding new
bank, and all assets and contractual rights and al
obligations to which the naned’ bank was subject 'stood
transferred to the correspondi ng new bank. The Chairnan and
t he Directors of the Banks vacated their respective
of ficers. To the named banks survived only the right to
recei ve conpensation to be determined in the manner
prescri bed. Conpensation, unless settled by agreenent, -~ was
to be determined by the Tribunal, and was to be given in
mar ket abl e Government securities. The entire business  of

each nanmed bank was accordingly taken over, its ~chief
executive officer ceased to hold office and assunmed the
office of Custodian of the corresponding new bank, its

directors vacated office; and the services of the ad-
mnistrative and other staff stood transferred to the
correspondi ng new bank. The nanmed bank had thereafter no
assets, no business, and no nmanagerial, adninistrative or
other staff, it was inconpetent to use the word "Bank" in
its name, because of the provisions contained ins. 7 (1) of
the Banking Regulation Act, 1949, and was liable to be
di ssolved by a notification of the Central Governnment.
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Petitions challenging the conpetence of the President to
promul gate the O dinance were lodged in this Court on July
21, 1969. But before the petitions could be heard by this
Court, a Bill to enact provisions relating to acquisition
and transfer of undertakings of the existing banks was
introduced in the Parlianent, and was enacted on August 9,
1969, as "The Banki ng Conpani es (Acquisition and Transfer of
Undert aki ngs) Act 22 of 1969". The long title of the Act
was in terms identical with the long title of the O dinance.
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By sub-s. (1) of s. 27 of the Act, Odinance 8 of 1969 was
repealed. In the First Schedul e were included the-nanes of
the 14 banks named in the O dinance in juxtaposition wth
the names of the correspondi ng new banks. By sub-s. (2) of
s. 1, the Act canme into force on July 19, 1969, and the
undert aki ng of every naned bank was deened, with effect from
that date, to have, vested in the corresponding new bank.
By s. 27 (2), (3) and (4) actions taken or things done under
the Ordinance inconsistent with the provisions of the Act
were not to be of any force or effect, and no right,
privilege, obligation or liability was to be deenmed to have
been acquired, accrued or incurred under the O di nance.

The general schene of the Odinance relating to the transfer
to and vesting in the corresponding new bank of the
undert aki ng of each nanmed bank, paynent of conpensation, and

management of the  corresponding new bank, remai ned
unal t er ed. The Act departed fromthe Ordinance in certain
matters :

(1) Under the Act the named banks remain in existence for
certai n purposes and they are not liable to be dissolved by
order of the Governnent. If under the laws in force in any
foreign country it is not perm ssible for a banki ng conpany-
, owned or controlled by Government, to carry on the
busi ness of banking in-that country, the assets, rights,
powers, authorities and privileges and property, novable and
i movabl e, cash bal ances and i nvestnents of any named bank

operating in that country shall -~ not vest in t he
correspondi ng new bank. The directors of the named banks
shall remain in office and may register transfers or

transm ssion of, shares; arrive-at an agreement about the
amount of conpensation payable under the Act or  appearing
before the Tribunal for obtaining a determ nation as to the
amount of conpensation; distribute to -shareholders the
amount of conpensation received by the Bank under the Act
for the acquisition of its —undertaking; carry on the
busi ness of banking in any country outside India if |under
the law in force in that country any bank, owned or
controll ed by Governnent, is prohibited fromcarrying on the
busi ness of banking there; an carry on any business  other
than the business of banking. The Central Governnment has
power to authorise the correspondi ng new bank to advance the
amount required by the named bank in connection wth the
functions which the directors may perform Referenceto any
naned bank in any law, or in any
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contract or other instrunent shall be construed as a
reference to the corresponding new bank in relation to it,
but not in cases where the named bank may carry on.  any
busi ness and in relation to that business.

(2) Principles for determ nation of conmpensation ~and the
manner of payment are nodified. |Interimconpensation may be
paid to a nanmed bank if it agrees to distribute to its
sharehol ders in accordance with their rights and interests.
A major change is made in the principles for determning
conpensation set out in Sch. 11. By Explanation | to cl
(e) of Part | of Sch. 111, the value of any land or
buil dings to be taken into account in valuing the assets is
to be the market value of the land or buildings, but where

such market value exceeds the "ascertained value", that
"ascertained value" is to be taken into account, and by
Expl anation 11 the "ascertained value" of any building

whol Iy occupied on the date of the commencenent of the Act
is to be twelve tines the anpbunt of the annual rent or the
rent for which the building may reasonably be expected to be
et out fromyear to year, and reduced by one-sixth of the
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amount of the rent on account of nmintenance and repairs,
annual premiumpaid to insure the building against risk of
danage or destruction, annual charge, if any, on the
buil ding, ground rent, interest on any nortgage or other
capital charge on the building, interest on borrowed capita
if the building has been acquired, constructed, repaired,
renewed or re-constructed with borrowed capital, and the
suns paid on account of |land revenue or other taxes in
respect of such buil ding.

(3) The Central Government nmay reconstitute any correspond-
ing new bank into two or nore corporations; amal gamate any
corresponding new bank wi th another banking institution
transfer the whole or any part of the wundertaking of a
correspondi ng new bank to any other banking institution; or
transfer the whole orany part of the undertaking of any
ot her banking institution to a correspondi ng new bank. The
Board of Directors of the correspondi ng new banks are to
consi st of representatives of the depositors of the
correspondi ng- new bank, enployees of such banks, farnmers,
wor kers and arti sans to be elected in the prescribed manner
and of other persons as the Central Governnment nay appoint.
(4) The profits remaining after nmaking provision for bad
and doubtful debts, depreciation in assets, contributions to
staff and superannuation funds and all other nmatters for
whi ch provi si on is necessary under any | aw, the
correspondi ng new bank shall transfer the bal ance of profits
to the Central CGovernnent.

(5) Provision of llawrelating to wi nding up of corporations
do not apply to the corresponding new banks, and a
correspondi ng new bank nay be ordered to be Iiquidated only
by the order of the Central Governnent.
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The petitioner challenges the validity of the O dinance and
the Act on the follow ng principal grounds :

(i) The Odinance promulgated in exercise of the power
under Art. 123 of the Constitution was invalid, because the
condition precedent to the exercise of the power /did not
exi st;

(ii) That in enacting the Act the Parliament encroached upon
the State List in the Seventh Schedul e of the - Constitution,
and to that extent the Act is outside the legislative
conpetence of the Parlianent;

(iii) That by enactnent of the Act, fundanmental rights
of the petitioner guaranteed by the Constitution- under
Arts. 14, 19 (1) (f) & (g) and 31(2) are inpaired;

(iv) That by the Act the guarantee of freedomof trade under
Art. 301 is violated; and

(v) That in any event retrospective operation given to. Act
22 of 1969 is ineffective, since there was no valid
O di nance in exi st ence. The provision in the Act
retrospectively validating infringenent of the fundanenta
rights of «citizens was not within the conpetence of the
Parliament. That sub-sections (1) & (2) of s. 11 and's. 26
are invalid.

The Attorney-General contended that the petitions are not
mai nt ai nabl e, because no fundanmental right of the petitioner
is,” directly inpaired by the enactnment of the Ordi nance and
the Act, or by any action taken thereunder. He submitted
that the petitioner who clainms to be a sharehol der, director
and hol der of deposit and current accounts with the Banks is
not the owner of the property of the undertaking taken over
by the corresponding new banks and is on that account
i nconmpetent to mmintain the petitions conplaining that the
rights guaranteed under Arts. 14, 19 and 31 of t he
Constitution were inpaired.
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A conpany registered under the Conpanies Act is a |lega
person, separate and distinct fromits individual nenbers.
Property of the Conpany is not the property of t he
shar ehol ders. A sharehol der has merely an interest in the
Conpany arising under its Articles of Association, measured
by a sumof noney for the purpose of liability, and by a
share in the profit. Again a director of a Conpany is
nerely its agent for the purpose of nanagenent. The hol der
of a deposit account in a Conpany is its creditor : he is
not the owner of any specific fund Iying with the Conpany.
A
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sharehol der, a depositor or a director may not therefore be
entitled to nove a petition for infringenent of the rights
of the Conpany, unless by the action inpugned by him his
rights are also infringed.

By a petition praying for a wit against infringenent of
fundanmental rights, except in a case where the petition is
for a wit of habeas corpus and probably for infringenent of
the guarantee under Arts. 17, 23 and 24, the petitioner my
seek relief inrespect of his ow rights and not of others.
The sharehol der of a ,Conpany, it is true, is not the owner
of its assets; he has nerely a right to participate in the
profits of the Conpany subject to the ,contract contained in
the Articles of /Association. But on that account the

petitions will not fail. A neasure executive or |egislative
may inpair the rights of the Conpany alone, -and not of its
sharehol ders; it may inpair the rights of the  sharehol ders

and not of the Conpany : it may inpair the rights of the
sharehol ders as well|l as of the Conmpany. Jurisdiction of the
Court to grant relief cannot be denied, when by State action

the rights of the individual shareholder are inpaired, if
that action inpairs the rights of the Conpany as well. The
test in deternmining whether the shareholder’s right is
inmpaired is not formal: it is essentially qualitative: if
the State action inpairs the right of the shareholders as
well as to the Conpany, the Court will not, concentrating

nerely wupon the technical operation of the action, deny
itself jurisdiction to grant relief.

The petitioner clains that by the Act and by the O dinance
the rights guaranteed to himunder Arts. 14, 19 and 31 of
the Constitution are inmpaired. He says that the Act and the
Ordinance are without |egislative competence in that they
interfere with the guarantee of freedom of trade and are not
nmade in the public interest; that the Parlianment had no
| egi sl ati ve conpetence, to enact the Act and the President
had no power to promulgate the Ordinance, because the
subj ect-matter of the Act and the Ordinance is (partially at
least) within the State List; and that the Act and O di nance
are invalid because they vest the undertaking of the /named
banks in the new corporations without a public purpose and
wi t hout setting out principles and t he basi's for
determ nati on and payment of a just equivalent for the  pro-
perty expropriated. He says that in consequence of the
hostile discrimnation practised by the State the val ue  of
his investnment in the shares is substantially reduced, his
right to receive dividend fromhis investnment has ceased,
and he has suffered great financial |oss, he is deprived of
the right as a shareholder to carry on business through the
agency of the Conpany, and that in respect of the deposits
the obligations of the-- correspondi ng new banks -not of his
choice are substituted wi thout his consent.

(1) [1954] S. C. R 674.
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In Dwarkadas Shrinivas v. The Shol apur Spinning & Waving
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Co. Ltd. and Qhers(1) this Court held that a preference
sharehol der of a company is conpetent to naintain a suit
challenging the wvalidity of the "Sholapur Spinning and
Weavi ng Conpany ( Enmergency Provisions) O dinance" 2 of 1950
(which was later replaced by Act 27 of 1950), which deprived
the Conpany of its property w thout paynment of conpensation
within the neaning of Art. 31. Mhajan, J., observed

"The plaintiff and the other preference shareholders are in
i mm nent danger of sustaining direct injury as a result of
the enforcement of this O dinance, the direct injury being
the ambunt of the call that they are called upon to pay and
the consequent forfeiture of their shares.”

Das, J., in the sanme case exam ned the matter in sone detai
and observed at p. 722
"The inmpugned Ordinance;.... .. the preference sharehol ders by

imposing on themthis liability, or the risk- of it, and
gives thema sufficientinterest to challenge the validity
of the Odinance, . . . . Certainly he can show that the
O di nance ‘'under which these persons have been appointed was
beyond thhe  |egislative conpetence of the authority which
made it or that the O dinance had not been duly promul gated.
If he can, with a viewto destroy the locus standi of the
persons who have nade the call, raise the question of the
invalidity of the Ordinance .... | can see no valid reason
why, for the self sane purpose, he should not be permtted
to challenge the validity of the Odinance on the ground of
its wunconstitutionality for the breach of the fundanenta

rights of the conmpany or of other persons."

A simlar view was also taken in Chiranjit Lal Chowduri V.
The Union of India(l) by Mikherjea, J., at p. 899, by Faz

Ai, J., at p. 876, by Patanjali Sastri, J., at p. 889 and
by Das, J., at p. 922.

The judgrment of this Court in The State Tradi ng Corporation
of India Ltd. & OQthers v. The Comercial Tax Oficer,
Vi sakhapat nam & Ors. (2) has no bearing on this question. In
that case in a petition under Art. 32 of the Constitution
the State Tradi ng Corporation challenged the infringenent of
its right to hold property and to carry on business /under
Art. 19 (1) (f) & (g) of

(1) [1950] S. C. R 869. (2) [1964] 4
S.C.R 99.
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the Constitution and this Court opined that the Corporation
not being a citizen was inconpetent to enforce the rights
guaranteed by Art. 109. Nor has the judgnent in Tata
Engi neering and Locomotive Co. Ltd. v. State of Bihar and
Os. (1) any bearing on the question arising in these
petitions. In a petition under Art. 32, of the Constitution
filed by a Conpany challenging the | evy of sales-tax by the
State of Bihar, two shareholders were also inpleaded as
petitioners. It was urged on behalf of the sharehol ders
that in substance the interests of the Company and 'of the
sharehol ders were identical and the shareholders wer e
entitled to miintain the petition. The Court rejected that
contention, observing that what the Conpany could not
achieve directly, it could not relying upon the "doctrine of
lifting the veil" achieve indirectly. The petitioner seeks
in this case to challenge the infringement of his own rights
and not of the Banks of which he is a shareholder and a
director and with which he has accounts-, current and fixed

deposi t.
It was urged that in any event the guarantee of freedom of
trade does not occur in Part IlIl of the Constitution, and

the petitioner is not entitled to maintain a petition for
breach of that guarantee in this Court. But the petitioner




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 108

does not seek by these petitions to enforce the guarantee of
freedom of trade and conmmerce in Art 301: he clains that in
enacting the  Act t he Par | i ament has vi ol at ed a
constitutional restriction inposed by Part X1l of its
| egi sl ative power and in determning the extent to which his
fundanental freedons are inpaired, the statute which the
Parlianment is inconpetent to enact nust be ignored.

It is not necessary to consider whether Art. 31 A( 1) (d)
of the Constitution bars the petitioner’s claimto enforce
his rights as a director. The Act prinma facie does not
(though the O dinance purported to) seek to extinguish or
nodify the right of the petitioner as a director : it seeks
to take away expressly the right of the naned Banks to carry
on banki ng busi ness, while reserving their right to carry on
busi ness other than banking. Assunming that he is not
entitled to set up his right to enforce his guaranteed
rights as a director, the petition will not still fail. The
prelimmnary objection raised by the Attorney-General against
the maintainability of the petitions nust fail

l. Validity of O dinance 8 of 1969-

Power to issue Ordinance is by Art. 123 of the Constitution
vested in the President.” Article 123 provides :

"(1) |If at any time, except when both Houses of Parlianent
are in session, the President is satisfied that

(1) [1964] 6 S.C. R 885.
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circunstances exist which render it necessary for him to
take imediate action, he may pronul gate such Ordinance as
the circumnmstances appear to himto require.

(2) An Odinance promulgated under this Article shall have
the sanme force and effect as an Act of Parlianent, but every
such Ordi nance-

(a) shall be laid before both Houses of" Parlianent and
shall cease to operate at the expiration of six weeks from
the re-assenbly of Parliament, or, if before the expiration
of that period resolutions disapproving it are passed by
bot h Houses, upon the passing of the second of those resol u-
tions; and

(b) may be withdrawn at any tinme by the President.

Expl anati on. - Where the Houses of Parlianent are summoned to
reassenble on different dates, the period of six weeks shal
be reckoned fromthe later of those dates for the purposes
of this clause.

(3) If and so far as an Ordinance under this article nakes
any provision which Parlianent would not _under this
Constitution be conpetent to enact, it shall be void."

Under t he Consti tution, t he Presi dent bei ng t he
constitutional head, normally acts in all matters including
the promulgation of an Odinance on the advice of  his
Council of Mnisters. Wether in a given case the President
may decline to be guided by the advice of his Council of
Mnisters is a matter which need not detain us. The
Ordinance is promulgated in the name of the President and in
a constitutional sense on his satisfaction: it is in ‘truth
promul gated on the advice of his Council of Mnisters and on
their satisfaction. The President is under the Constitution
not the repository of the legislative power of the Union
but with a viewto neet extraordinary situations demanding
i mediate enactment of laws, provision is made in the
Constitution investing the President with power to | egislate
by pronul gati ng O di nances.

Power to promulgate such Ordinance as the circunstances
appear to the President to require is exercised-(a) when
both Houses of Parlianent are not in session; (b) the
provision intended to be nade is within the conpetence of
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the Parliament to enact; and (c) the President is satisfied
that circunstances exist which render it necessary for him
to take i nmediate action. Exercise of the power is strictly
conditioned. The clause relating to
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the satisfaction is conposite: the satisfaction relates to
the existence of circunstances, as well as to the necessity
to take i nmedi ate action on account of those circunstances.
Determ nation by the. President of the existence of
ci rcunst ances and the necessity to take inmedi ate action on
whi ch the satisfaction depends, is not declared final

The Attorney-CGeneral contended that the condition of satis-
faction of the President in both the branches is purely
subj ective and the Union of India is under no obligation to
di scl ose the existence of, or to justify the circunstances
of the necessity to take inmediate action. He relied upon
the decisions of the Judicial Conmittee in Bhagat Singh v.
The King Enperor(1); King Enperor v. Benoari Lal Sarma(2).
and wupon a decision of the Federal Court in Lakhi Narayan
Das v. 'The Province of Bihar(2), which interpreted the
anal ogous provisions of the Governnent of India Act, 1935,
conferring upon the GovernorGeneral in the first two cases,
and upon the CGovernor of a Province in the |ast case, power
to issue Ordinances. He also relied upon the judgnment of
the, Judicial Committee in Hubli Electricity Co. Ltd. wv.
Provi nce of Bonbay(3).

The Attorney-Ceneral said that investment -of |egislative
power upon the President being an incident of the division
of sovereign functions of the Union and a "matter of high
policy", the expression "the President is ~satisfied that
circunstances exist which render it necessary for. him to
take i nmedi ate action" is incorporated as a gui dance and not
as a condition of the exercise of power. “He invited our
attention to the restraints inherent in the Constitution on
the exercise of the power to promul gate Ordinance in cls.
(1) & (2) of Art. 74; cls. (3) & (4) of Art. 75 and Art.
361, and submitted that the rule applicable to the interpre-
tation of parlianmentary statutes conferring authority upon
officers of the State to act in a prescribed manner on being
satisfied about the existence of certain circunstances is
inept in determning the true perspective of the  power of
the head of the State in situations of energency.

,On the other hand, M. Pal khivala contended that the Presi-
dent is not nade by Art. 123 the final arbiter  of the
exi stence of the conditions on which the power to promul gate
an Ordinance nmay be exercised. Power to pronulgate an
Ordi nance being conditional, counsel urged, this~ Court in
the absence of a provision-express or necessarily inplicit
in the Constitution-to the contrary, 1is conpetent to
determ ne whether the power was exercised not for a
col l ateral purpose, but on rel evant circunstances

(1) L. R 58 1. A 169.

(2) L. R 72 1. A 57.

(3) [1949] F. C R 693.

(4 L. R 76 1. A 57.
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whi ch, prima facie, establish the necessity to take
i mredi at e action. Counsel submtted that t he rul es

applicable to the interpretation of statutes conferring
power exerci sabl e on satisfaction of the speci fied
circunst ances upon the President and upon officers of the
State, are not different. The nature of the power to
performan official act where the authority is of a certain
opinion, or that in his view certain circunstances exist or
that he has reasonable grounds to believe, or that he has
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reasons to believe, or that he is satisfied, springing from
a constitutional provisionis in no manner different from a
simlar power under a parlianmentary statute, and no greater
sanctity nmay attach to the exercise of the power nerely
because the source of the power is in the Constitution and
not in a parliamentary statute. There is, it was urged,

nothing, in the constitutional scheme which supports the
contention that the clause relating to satisfaction is not a
condi tion of the exercise of the power.

Counsel relied wupon the judgnents of this Court in
Bari um Chemical Ltd. and Another v. The Conpany Law Board
and Ors. (1) and Rohtas Industries Ltd. v. S. D. Agarwal and
Anr; (2) upon the decisions of the House of Lords in Padfield
& O hers v. Mnister of Agriculture, Fisheries and Food and
O hers (3) and of the Judicial Conmmittee in Durayappah v.
Fernando and Ohers(4); ~Nakkuda Ai v. M F. De S

Jayar at ne(5); RossC uni s v. Papadopoul | os(6), and contended
that the decisions of the Judicial Conmttee in Bhagat
Singh’ s case (7) and. Benoari Lal Sarma’ s case(8)
interpreted” a provision which was in substance different
from the provision of Art. 123, that the decision in Lakh

Narayan Das’s case(9) nerely followed the two judgrments of
the Judicial Commttee and since the status of the President
under the Constitution qua the Parliament is not the sane as
the constitutional 'status of the Governor-General under the
Governnment of India /Act, 1935, the decisions cited have no
bearing on the interpretation of Art. 123.

The O di nance has been repeal ed by Act 22 of 1969, and the

guestion of its validity is now acadenmic. It nmay assume
significance only if we hold that Act 22 of 1969 .is valid.
Since the Act is, in_our view, invalid for reasons

hereinafter stated, we accede to the  subnission of the
Attorney-General that we need express no-opinion in this
case on the extent of the jurisdiction of the Court to
exam ne whether the condition relating to satisfaction of
the President was fulfilled.

1. [1966] Supp. S.C.R 311.2.[1969] 3 S.C. R 108.

3. [1968] 1 All EE R 694.4. L.R [1967] A C 337

5. L.R [1951] A.C. 66. 6. [1958] 2 AIl E.R 23.

7. L.R 58 I.A 1609. 8. L.R 72 1.A 5T7.
9. [1949] F.C.R 693.
8SuPCl / 70- 6
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Il Authority of Parlianment to enact Act 22 of 1969--

On behal f of the petitioner it is urged that the Act is not
within the | egislative power of the Parlianent and that, in
any event, to the extent to which it vests in t he
correspondi ng new banks the assets of business | other . than
banking, it trenches wupon the authority of  the State
Legislature, and is on that account void. The relevant
| egislative entries in the Seventh Schedul e and the  consti -
tutional provisions which have a bearing on the question of
acquisition and taking over of undertaking of a bank my
first be read.

The Parlianment has exclusive |egislative power with respect
to "Banking" Entry 45 List |I; "Incorporation, regulation and
winding up of trading Corporations including banki ng,
i nsurance and financial corporations, but not including co-
operative societies" : Entry 43 List |; and "Incorporation,
regul ation and w nding up of corporations, whether trading
or not, wth objects not confined to one State, but not
i ncluding Universities" : Entry 44 List |.

The States have exclusive legislative authority with respect
to the following subjects in List Il

Entry 26-"Trade and conmerce within the Stale, subject to
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the provisions of entry 33 of List III;"

Entry 30-"Money-l ending and noney-I|enders; relief of
agricul tural indebtedness."

The Parlianent and the States have concurrent |egislative
authority with respect to the followi ng subjects in List II1

Entry 33-"Trade and commerce in, and the production, supply
and distribution of, -

(a) the products of any industry where the control of such
i ndustry by the Union is declared by Parlianent by |aw to be
expedient in the public interest, and inported goods of the
same kind as such products;

(b) foodstuffs, including edible oil-seeds and oils;

(c) <cattle fodder, including oilcakes and other con-
centrates;

(d) raw cotton, whether ginned or ungi nned and cotton seed,;
and

(e) rawjute.”

Entry 42-"Acquisition and requisition of property."
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The argurment raised 'by M. Setalvad, intervening on behalf
of the State of Mharashtra and the State of Jamu and
Kashmr, that the Parliament is conpetent to enact Act 22 of
1969, because the subject-matter of the Act is "with respect
to" regul ation of “trading corporations and matters
subsidiary and incidental thereto, and on that account is
covered inits entirety by Entries 43 and 44 of List | of
the Seventh Schedul e cannot be upheld: Entry 43 deals with
i ncor porati on, regulation and winding up of trading
corporations including banking companies. Law regul ating
the business of a corporationis not alawwith respect to
regul ation of a corporation. In List |I' entries expressly
relating to trade and comerce are Entries 41 & 42. Agai n
several entries in List | relate to activities conmercial in
character. Entry 45 "Banking"; Entry 46 "Bills of exchange,
cheques, prom ssory notes and other 1ike instrunents; Entry
47 "lnsurance"; Entry 48 "Stock exchanges and future
markets"; Entry 49 "Patents, inventions and designs". / There
are several entries relating to activities comercial as
well as non-commercial in List II-Entry 21 "Fisheries".
Entry 24 "Industries . . . ."; Entry 25 "Gas and Gas works":
Entry 26 "Trade and conmerce"; Entry 30 "Money | ending  and
noney-1l enders"; Entry 31 "lInns and |Inn-keeping"; Entry 33
"Theatres and dramatic performances, cinemas etc.". W are
unable to accede to the argunent that the State Legislatures
are conpetent to legislate in respect of the subject-natter
of those entries only when the comercial activities are
carried on by Individuals and not when they are carried on
by corporations.

The object of Act 22 of 1969 is to transfer the wundertaking
of each naned bank and to vest it in the corresponding new
bank set wup with authority to carry on banking and | other
busi ness. Each such correspondi ng new bank is controlled by
the Central Governnent of which the entire capital is to
stand vested in and allotted to the Central CGovernnent. The
principal provisions of the Act which effectuate that object
relate to-setting up of "corresponding new banks" as
statutory corporations to carry on and transact the business
of banking as defined in s. 5 (b) of the Banking Regulation
Act, 1949, and one or more other fornms of business specified
in s. 6 (1) of that Act, with power to acquire and hold
property for the purpose of the business, and to di spose of
the sane; admnistration of the correspondi ng pew banks as
institutions carrying on banking and other business; the
undertaking of each named bank in its entirety stands
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transferred to and vested in a new corporation set up for
that purpose; principles for determ nation of conpensation
and method of paynent thereof to each naned bank for
transfer of its undertaking; and that the naned bank may not
carry on banki ng business, but may carry out business other
t han banki ng.
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M. Pal khivala subnmitted that the Parlianent may |egislate
in respect of the business of banking as defined in S. 5 (b)
of the Banking Regul ation Act, 1949, and matters incidenta
thereto, and also for acquisition of that part of the
undert aki ng of each named bank which relates to the business
of banking, but not in respect of any other business not
incidental to banking in which the named bank was engaged
prior to July 19, 1969, for the power to legislate in
respect of such other business falls within Entry 26 of List
1. As a corollary thereto, counsel subnmitted that power to
| egislate in respect of acquisition under Entry 42 of List
1l may be exercised by the Parlianent only for effectuating

| egi sl ati'on” under a head falling in List | or List [1Il of
t he Seventh Schedul e.

It is necessary to determne the true scope of "banking" in
Entry 45 List I, the meaning of the expression "property",
and the Ilimtations on the power of the Parlianment to
| egislate in respect of acquisition of property in Entry, 42
List Ill. Matters not in contest may be elininated. Power

to legislate for setting up corporations to carry on banking
and other business' and to acquire, hold and dispose of
property and to  provide for —administration of t he
corporations is conferred upon the Parlianment by Entries 43,
44 and 45 of the first list. Power to enact that the naned
banks shall not carry on banki ng business (as defined ins.
5(b) of the Banking Regulation Act) is incidental  to the
power to legislate in respect ~of banking. Power to
| egislate for determ nation of conpensation and nethod of
payment of conpensation for conpul sory acquisition of the
assets of the naned banks, in so far as it relates to
banki ng business is also within the power of the Parliament.
The expression "banking" 1is not. defined in -any /Indian
statute except the Banking Regulation Act, 1949. It my be
recalled that by s. 5(b) of that Act "banking" neans "the
accepting for the purpose of Ilending or —investment of
deposits of nmoney fromthe public repayable on demand or
ot herwi se, and wi t hdrawabl e by cheque, draft or otherw se".
The definition did not include other comercial ~ activities
whi ch a banking institution nay engage in.

In support of his contention M. Pal khivala relied upon the
observation of Lord Porter in Conmonwealth of ‘Australia v.
Bank of New South Wales(1)that banking consists of the
creation and transfer of credit, the making of" [|oans,
purchase and disposal of investnents and other - kindred
transactions; and upon the statenent in Hal sbury’s Laws of
Engl and, 3rd Edn., Vol 2, Art. 270 at pp. 150 & 151 that

(1) L.R [1950] A C 235.
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"A ’'banker’ is an individual partnership or corporation,
whose sol e or predoni nating business is banking, that is the
receipt of noney on current or deposit account and the
paynment of cheques drawn by and the collection of cheques
paid by a custoner",

and in the foot-note (g) at p. 151 that

“Nuner ous other functions are undertaken at the present day
by banks such as the paynment of donmiciled bills, custody of
val uabl es, discounting bills, executor and trustee business,
or acting inrelation to stock exchange transactions, and
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banks have functions under certain financi a
legislation, . . . . These functions are not strictly
banki ng busi ness."

The Attorney-GCeneral said that the expression "banking" in

Entry 45 List | means all forms of business which since the
i ntroduction of western methods of banking in India, banking
institutions have been carrying on in addition to banking as
defined in s. 5(b) of the Banking Regulation Act, and on
that account all forns of business described in s. 6(1) of
the Banking Regulation Act incls. (a) to (n) are, if
carried on in addition to the "hardcore of banking",
banking, and the Parliament is conpetent to legislate in
respect of that business under Entry 45 List |. In support
of his contention that apart fromthe business of accepting
noney fromthe public for lending or investnent, and wth-
drawabl e by cheque, draft or otherw se, banking includes
many allied business activities which banking institutions
engaged  in, the Attorney-Ceneral invited our attention to
cl. 21 of 'the Charter of the Bank of Bengal (Act VI of 1839)
. s. 27 'of "Act 4 of 1862; to ss. 36 & 37 of the Presidency
Banks Act  Xl-of 1876; to's. 91(15) of the British North
Anerica Act; to Paget’'s Law of Banking, 7th Edn., at p. 5;
to the standard form of menorandum of association of a
Banki ng Conpany in Pal mer’s Conpany Precedents Form 138; and
to the statenent of objects and reasons in support of the
Bill which was enacted as the Indian Conpani es (Amrendnent)
Act, 1936.

The Charter of the Bank of Bengal, the Presidency Banks Act
4 of 1862, Ch. X-A of the Indian Conpanies Act, 1913, as
i ncorporated by the Indian Conpani es (Amendnent) Act, 1936,
nerely described the business which a banking institution
could carry on. It was not intended thereby to include
those activities within the expression "banking". The Acts
enacted after the Banki ng Regul ati on Act, 1949, al so support
that inference. Under s. 33 of the State Bank of India Act,
1955, the State Bank is entitled to carry on  diverse
busi ness activities beside banking. Simlarly the Banks
subsidiary to the State Bank were by s. 36
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,of Act 38 of 1959 to act as agents of the State Bank, and
also to carry on and transact business of banking as defined
in S. 5(b) of the Banking Regulation Act, 1949, and were
al so conpetent to engage in such one or nore other forns of
busi ness specified in s. 6 (1) of that Act. These
provisions do not aid in construing the Entry "Banking" in
Entry 45 List |I.

In nodern times in India as el sewhere, to attract  busi ness,
banki ng establishnents render, and conpete in rendering, a
variety of mscellaneous services for their constituents.
If the test for determ ning what "banking" neans in the
constitutional entry is any comercial activity whi ch
bankers at a given time engage in, great obscurity will be
introduced in the content of that expression. The coverage
of constitutional entry in a Federal Constitution which
carves out a field of legislation nmust depend upon a nore
sati sfactory basis.

The legislative entry in List | of the ;Seventh Schedule is

"Banki ng" and not "Banker" or "Banks". To include wthin
the connotation of the expression "Banking" in Entry 45 List
I, power to legislate in respect of -al | conmer ci a

activities which a banker by the custom of bankers or
authority of law engages in would result in re-witing the
Constitution. Investment of power to legislate on a
designated topic covers all matters incidental to the topic.
A legislative entry being expressed in a broad designation
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i ndicating the contour of plenary power nust receive a nean-
ing conducive to the wi dest anplitude, subject however to
l[imtations inherent in the federal schene which distributes
| egi sl ative power between the Union and the constituent
units. But the field of "banking" cannot be extended to,
include trading activities which not being incidental to
banki ng encroach upon the substance of the entry "trade and
comerce" in List II.

Rej ection of the argunment of the Attorney-CGeneral does not
l end any practical Support to the argument of M. Pal khival a
that Act 22 of 1969, to the extent it makes provisions in
respect of the undertaking of the named banks relating to
non- banki ng business, is ultra vires the Parliament. 1In the
first instance there is no evidence that the named banks
were before July 19, 1969, carrying on non-banki ng business
di stinct and i ndependent of the banki ng business, or that
the banks hel d distinct assets for any non-banki ng busi ness,
apart from the assets of the banking business. Again by
Act-22 of 1969 the corresponding banks are entitled to
engage i'n - business of banking and . non-banking which the
naned banks were engaged in or conpetent to engage in prior
to July 19, 1969, and the nanmed banks are entitled to engage
in business other than banking as di.-fined in s. 5(b) of
t he Banki ng Regul ati'on Act, but not the business of banking.
By enacting that the correspondi ng new banks may carry on
busi ness
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specified in s. 6(1) of the Banking Regul ati on Act and that
the named banks shall not carry on banking business as
defined in s. 5 (b) of that Act, the inmpugned Act did not
encroach upon any entry in the State List.” By s. .15 (2) (e)
of the inmpugned , Act the naned banks are expressly  reserved
the right to carry on business other than banking, and it is
not clainmed that thereby there is any encroachnent upon the
State List. Exercise of ‘the power to legislate f or
acqui sition of the undertaking of the named banks al so does
not trespass upon the State List.

Before the Constitution (Seventh Amendnent) Act, ‘Entry 33
List | invested the Parlianent with power to enact laws with
respect to acquisition or requisitioning for the purpose of
the Union, and Entry 36 List Il conferred upon the State
Legi sl ature the power to legislate wth respect to
acquisition or requisitioning for the remaining purposes.
Those entries are now deleted, and a single Entry 42 List
1l invests the Parliament and the State Legislatures  with
power to legislate with respect to "acquisition and
requi sitioning" of property. By Entry 42 in the ~Concurrent
Li st power \was conferred upon the Parlianent and the State
Legislatures to legislate with respect to "Principles on
whi ch conpensation for property acquired or requisitioned
for the purpose of the Union or for any other public purpose
is to be deternined, and the formin which such conpensati on
is to be given'. Power to legislate for acquisition of
property is exercisable only under Entry 42 of List I, and
not as an incident of the power to legislate in respect of a
specific head of legislation in any of the three lists
Raj ahnmundry El ectric Supply Corporation Ltd. v. The State of
Andhra(1). Under that entry "property" can be conpulsorily
acqui r ed. In its normal connotation "property" means the
"hi ghest right a man can have to anything, being that right
whi ch one has to | ands or tenenents, goods or chattels which
does not depend on another’s courtesy : it i ncl udes
ownership, estates and interests in corporeal things, and
also rights such as trade-marks, copyrights, patents and
even rights in personam capable of transfer or transm ssion
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such as debts; and signifies a beneficial right to or a

thing considered as having a noney value, | especially wth
reference to transfer or succession, and to their capacity
of being injured'. The expression "undertaking" ins. 4 of
Act 22 of 1969 clearly neans a going concern with all its
rights, liabilities and assets-as distinct fromthe various
rights and assets which conpose it. In Halsbury's Laws of

Engl and, 3rd Edn., Vol. 6, Art. 75 at p. 43, it is stated
that "Although various ingredients go to nmake up an
undert aki ng, the termdescribes not the ingredients but the
conpl eted work from which the earnings arise."

(1) [1954] S.C R 779 at p. 785.
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Transfer of and vesting in the State Corporations of the
entire wundertaking of a going concernis contenplated in
many |ndian Statutes: e.g., Indian Electricity Act, 1910,
ss. 6, 7 & 7A, Air Corporation Act, 1953, ss. 16 & 17,
I mperial Bank of I ndia: Act, 1920, ss. 3 & 4; State Bank of
India 'Act, 1955, S. 6(2), (3) & (4); State Bank of India
(Subsi di ary Banks) Act, 1959; Banki nhg Regul ation Act, 1949,
S. 36 AE;, and Cotton Textile Conpanies Act, 1967, ss. 4-(1)
& 5(1). Power to legislate for acquisition of "property" in

Entry 42 List IIl thereforeincludes the power to |egislate
for acqui sition of an undert aking. But , says M.
Pal khivala, liabilities of the banks which are included in
the connotation of the expression "undertaking", cannot be

treated as property". It is however the -assets, rights
and obligations of a going concern which constitute the
undert aki ng: the obligations andliabilities of the business
forman integral part of the undertaking, and for conmpul sory
acquisition cannot be divorced fromthe assets, rights and
privileges. The expression "property" in Entry 42 List 111
has a wi de connotation, and it includes not only assets, but
the organisation, liabilities and obligations of a ' going
concern as a unit. A law nay, therefore, be enacted for
conpul sory acquisition of an undertaking as defined ins. 5
of Act 22 of 1969.

The contention raised by M. Pal khivala that the Parlianment
is inconpetent to legislate for acquisition of ~the naned
banks in so far as it relates to assets of the non-banking
busi ness fails for two reasons-(i) that there is no evidence
that the nanmed banks hel d, any assets for any distinct non-
banki ng business; and (ii) that the acquisition is not shown

to fall within an entry in List Il of the Seventh Schedule.
[, Infringenment of the fundanental ~rights of t he
petitioner-

Clauses (1) & (2) of Art. 31 subordinate the exercise of the
power of the State to the basic concept of the rule of . |aw

Deprivation of a person of his property and  conpulsory
acquisition nmay be effectuated by the authority of law It
is superflous to add that the law limting the authority of
the State nust be within the conpetence of the Legislature
enacti ng it, and not violative of a consti tutiona

prohi bition, nor inpairing the guarantee of a fundanenta

right. This Court held in Kaval appara Kottarathil Kochuni &
QO hers v. The State of Madras and Qthers(1); Swam Motor
Transport Conpany (P) Ltd. v. Sri Sankaraswani gal Mutt (2)
and Maharana Shri Jayavantsingji v. The State of Gujarat (3)
that a person may. be deprived of his property by authority
of a statute only if it does not inpair the fundanenta

(1). [1960] 3 S.C.R 887. (2) [1963] Supp. 1 S.C.R
282.

(3) [1962] Supp. 2 S.C.R 411, 433.
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rights guaranteed to him It is again not contested on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 36 of 108

behal f of the Union that the | aw authorising acquisition of
property nust be within the conpetence of the | aw naking
authority and nust not violate a constitutional prohibition
or inpair the guarantee of any of the fundanental rights in
Part 111. But it is claimed that since Art. 31(2) and Art.
19(1) (f) while operating on the sane field of the right to
property are nutually exclusive, a law directly providing
for acquisition of property for a public purpose cannot be
tested for its wvalidity on the plea that it inposes
l[imtations on the right to property which are not
reasonabl e.

By Arts. 31 ( 1) &(2) the right to property of individuals
is protected against specific invasions by State action

The function of the two clauses-cls. (1) & (2) of Art. 31-is
to inpose limtations  on the power of the State and to
decl are the correspondi ng guarantee of the individual to his
right to property. ~ Limtation on the power of the State and
the guar ant ee of right are pl ai nly conpl ement ary.
Protection of the guarantee is ensured by declaring that a
person may- be deprived of his property by "authority of
law': Art. 31 ( 1 and that private property nmay be
conpul sorily acquired for a public purpose -and by the
"authority of a law' containing provisions fixing or
providing for determ nation and paynment. of conpensation

Art. 31(2). Exercise of either power by State action
results in abridgenent-total or partial-of the right to
property of the individual. Article 19(1) (f) is a positive
declaration in the w dest ternms of the right to acquire,
hol d and di spose of property, subject to restrictions (which
may assune the formof lLimtations or conplete prohibition)
i nposed by law in the interests of the general public. The
guarantee under Art. 19(1)(f) does not protect nerely an ab-
stract right to property: it extends to concrete rights to
property as well Swami Mtor Transport Co. (P) Ltd.’s
case(1l).

The constitutional scheme declares the right to property of
the individual and then delinmits it by tw different
provisions : Art. 19(5) authorizing the State to nake /-1 aws
i mposing reasonable restrictions on the exercise of that
right, and cls. (1) & (2) of Art. 31 recognizing the
authority of the State to make | aws for taking the property.
Limtations under Art. 19(5) and Art. 31 are not generically
different, for the |law authorizing the exercise of the power
to take the property of an individual for a public  purpose
or to ensure the well-being of the comunity, and the |aw
aut horising the inposition of reasonable restrictions under
Art. 19(5) are intended to advance the larger public

interest. It is true that the guarantee against deprivation
and conpul sory acquisition operates in favour of al
persons, citizens as well as noncitizens, whereas the

positive declaration of the right to property

(1) [1963] Supp. 1 S.C R 282.
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guarantees the right to citizens. But a w der operation  of
the guarantee under Art. 31 does not after the true
character of the right it protects. Article 19(5) and Art.
31(1) & (2), in our judgnent, operate to delinmt the
exercise of the right to hold property.

Under the Constitution, protection against inpairnent of the
guarantee of fundamental rights is determned by the nature
of the right, the interest of the aggrieved party and the
degree of harmresulting fromthe State action. | mpai r ment
of the right of the individual and not the object of the
State in taking the impugned action, is the neasure of
protection. To concentrate nerely on power of the State and
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the object of the State action in exercising that power is
therefore to ignore the true intent of the Constitution. 1In
this Court, there is, however, a body of authority that the
nature and extent of the protection of the fundanental
rights is neasured not by the operation of the State action
upon the rights of the individual, but by its object.
Thereby the constitutional schene whi ch nakes t he guaranteed
rights subject to the permissible restrictions within their
allotted fields, fundanental, got blurred and gave inpetus
to a theory that certain Articles of the Constitutions enact
a code dealing exclusively with matters dealt with therein

and the protection which an aggrieved person may claim is
circunscri bed by the object of the State action

Protection of the right to property or personal freedom is
nost needed when thereis an actual threat. To argue that
State action which deprives a person permanently or
temporarily of his right to property, or personal freedom
operates to extinguish the right or the remedy is to reduce

the guarantee to an enpty platitude. Again to hold that
t he extent of,” and the circunstances in which, t he
guar ant ee-of protection is availabl e depends upon the object
of t he State action, is to seriously er ode its

ef fecti veness. Exam ning the problemnot nerely in semantics
but in the broader and nore appropriate context of the
constitutional scheme which ains at affording the Individua
the fullest protection of his basic rights and on that
foundation to erect a structure of ~a truly denocratic
polity, the conclusion, in our judgnment, is inevitable that
the wvalidity of the State action must be adjudged in the
light of its operation upon the rights of the individual and
groups of individuals in all their dinensions.

But this Court has held in some cases to be presently
noticed that Art. 19 (1) (f) and Art. 31 (2) are 'nutually
excl usi ve.

Early in the history of this Court the question of inter-
relation between the diverse provisions affording the

guarantee of fundanental rights in Part [1l fell to be
determned. In A K Gopalan
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V. The State of Madras(1l) a person detai ned pursuant to an

order nade in exercise of the power conferred by the
Preventive Detention Act 4 of 1950 applied to this Court for
a wit of habeas ,corpus claimng that the Act contravened
the guarantee under Arts. 19, 21 & 22 of the Constitution

The nmajority of the Court (Kania C J., and Patanjali Sastri,
Mahaj an, Mikherjea & Das, JJ) held that Art. 22 being a
conplete code relating to preventive detention, the validity
of an order of detention nust be determned strictly
according to the terns and "within the four coners of /that
Article". They held that a person detained may not /claim
that the freedom guaranteed under Art. 19(1)(d) -was in-
fringed by his detention, and that validity of the |[|aw
providing for making orders of detention will not be tested
in the light of the reasonableness of the restrictions
i nposed thereby on the freedom of novenent, nor on the
ground that his right to personal Iliberty is infringed
otherwise than according to the procedure established by
I aw. Fazl Ali, J., expressed a contrary view. This case
has fornmed the nucleus of the theory that the protection of
the guarantee of a fundamental freedom nust be adjudged in
the "light of the object of State action in relation to the
individual’s right and not upon its influence upon the
guarantee of the fundamental freedom and as a corollary
thereto, that the freedons under Arts. 19, 21, 22 & 31 are
excl usi ve- each article enacting a code rel ating to
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protection of distinct rights.

Kania, C. J., proceeded on the theory that different articles
guarantee distinct rights. He observed at p. 100

Y it (Art. 19) .... nmeans that the legislation to be
exam ned mnust be directly in respect of one of the rights
mentioned in the sub-clauses. |If thereis a |legislation
directly attenpting to control a citizen's freedom of speech
or expression’, or his right to assenble peaceably and
wi thout arms, etc., the question whether that legislation is
saved by the relevant saving clause of article 19 wll

ari se. If, however, the legislationis not directly in
respect of any of these subjects, but as a result of the
operation of other legislation, . . . . the question of the

application of article 19 does not arise. The true approach
is only to consider the directness of the Ilegislation and
not what wll be the result of the detention otherw se
valid, on the nobde of the detenue's life."

The | earned Chief Justice also observed that Art. 19 (1) (d)
had nothing to do with detention, preventive or punitive,
and | the concept of personal liberty in Art. 21 being
entirely different

(1) [1950] S.C.R 88.
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fromthe concept of ‘the right to nove freely throughout the
territory of India, Art. 22 was a conpl ete code dealing with
preventi ve detention

Patanjali Sastri, J., observed at p. 191

" article 19 seens to  pre-suppose that t he
citizens to whom the possession of these fundanental rights
is secured retains the substratum of personal freedom on
whi ch al one the enjoynent of these rights necessarily rests
article 19 guarantees to the citizens the enjoynent of
certain civil liberties while they are free, while ‘articles
20-22 secure to al | persons-citizens and
non-citizens--certain constitutional guarantees in regard to
puni shment and prevention of crime.”

Mahajan, J., was of the viewthat Art. 22 was /" self-
contained in respect of |laws on the subject of preventive
detention". Mikherjea, J., observed (at p. 254) that there
was no conflict between Art. 19 (1) (d) and Art. 22, for the
former did not contenplate freedomfrom detention either
punitive or preventive, but speaks of a different aspect or

phase of civil liberty. In his view Arts. 20 to 22 enbodi ed
the entire protection guaranteed by the Constitution  in
relation to deprivation of life and personal |liberty wth
regard to substantive as well as procedural law. He
proceeded to observe at p. 261

"....by reason of preventive detention, anan may be

prevented from exercising the right offree nmovenent within
the territory of Indiabut that is nerely incidental 'to

or consequential uponloss of liberty resulting from the
order of detention."”

But the | earned Judge observed at p. 263

" It may not, | think, be quite accurate to state that the
operation of article 19 of the Constitutionis limted to
free citizens only and that the rights have been described
in that article on the pre-supposition that the citizens are
at liberty. The deprivation of personal liberty may entai
as a consequence the | oss or abridgenent of many of the
rights described in article 19, but that is because the
-nature of these rights is such that free exercise of them
is not possible in the absence of personal liberty.

Das, J. observed at p. 304 :

" Therefore, the conclusion is irresistible that the

rights protected by article 19(1), in so far as they
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relate to rights attached to the person, i.e., the rights

referred to in sub-clauses (a) to (e) and (g), are rights

which only a free citizen, who has the freedom of his person

uni nmpai red, can exercise

The | earned Judge further observed

a lawful detention, whether punitive or preventive, does not
of fend against the protection confer red by
article 19 (1) (a) to (e) and (g), for
those rights must necessarily cease when the
freedom of the person is lawfully taken away.
In short, those rights end where the [|awfu
detention 'begins. So construed, article 19
and article 21 may, therefore, weasily go
together and there is, inreality, no conflict
bet ween t hem™

Fazl Ai, J., struck a different note: he observed at p
148:

ri ghts does not contenplate ... that each article is a code
by itself and is independent of the others........ The case

of a person who is convicted of an offence will come wunder

article 20 and 21 and al so under article 22 so far as his

arrest and detention in custody before trial are concerned.

Preventive detention, which is dealt with in article 22,

al so anbunts to deprivation of personal liberty which is

referred to in article 21, and is a violation of the right
of freedom of novenent dealt with in article
19(1)

At p. 149 the | earned Judge observed

" The words used in article 19 (1) (d) must be, construed as
they stand, and we have to deci de upon

t he words thensel ves whether in the case preventive
detention the right under article 19 (1) (d)
is or is not infringed. But, . . ., however
literally we may construe the words wused in
article 19 (1 ) (d) and however restricted may
be the nmeaning we may attribute to those
words, there can be no escape fromthe concl u-
sion that preventive detentionis a /direct
i nfringenent of the right guaranteed in
article 19(1)(d)."

At p. 170 he observed

" ... this article (Art. 22)

clude the operation of articles 19 and 21, and it ~nust - be

read subject to those two articles, in the sane way as

articles 19 and 21 nmust be read subject to article 22. The
correct position is that article 22 nust prevail in
574

so far as there are specific provisions therein regarding
preventive detention, but, where there are no such provi-
sions in that article, the operation of articles 19 and 21
cannot be excluded. The nere fact that different aspects of
the same right have been dealt with in three different
articles will not make them nutual |y excl usive except to the
extent | have indicated."

The view expressed in A K Gopalan’s case(1l) was reaffirnmed
in Ram Singh and Others v. The State of Del hi (2)

The principle underlying the judgnent of the majority was
extended to the protection of the freedom in respect of
property, and it was held that Art. 19 ( 1) (f) and Art. 31
(2) were. mutually exclusive in their operation. In A K
Copal an’s case(3), Das, J., suggested that if the capacity
to exercise the right to property was |ost, because of
| awf ul compul sory acquisition of the subject of that right,
the owner ceased to have that right for the duration of the
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i ncapacity. In Chiranjit Lai Chowduri’'s case(4), Das, J.,

observed at p. 919

“...the right to property guaranteed by Art. 19( 1) (f)

would .... continue wuntil the owner was under Art. 31

deprived of such property by authority of law "

In The State of West Bengal v. Subodh CGopal (1) the sane

| ear ned Judge observed that "Art. 19 (I ) (f) read with Art.

19 (5) presupposes that the person to whomthe fundanenta

right is guaranteed retains his property over or wth

respect to which alone that right nay be exercised." The

principle so stated was given a nore concrete shape in a

| ater decision : State of Bonbay v. Bhanji Minji & Another 5

In Bhanji, Munji’s case(l), speaking for a unanimous Court,

Bose,, J., observed

R it is enough'to say that Art. 19 (I ) (f ) read
with clause (5) postulates the existence of
property whi ch can be enjoyed, and over which
rights can be exerci sed because otherw se -the
reasonabl e restrictions contenpl ated by cl ause
(5) could not be brought into play. |If there
i's no property which can be acquired, held or
di sposed of, no restriction can be placed
on the exercise of the right to acquire, hold
or di spose it of, and as cl ause (5)
cont enpl at es the pl aci ng of reasonabl e
restrictions on the exercise of those rights
it nust

(1) [1950] S.CR. '88. (2] [1951] S:C.R 451. (3) [1950]

S.C.R 869. (4) [1954] S.C. R 587.

(5) [1955] 1 S.C.R 777.
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follow that the Article postul ates the exi stence of property

over which the rights are to be exercised."

Bhanji Minji’s case(1l) was accepted wi thout -any discussion

in Babu Barkya Thakur v. The State of Bombay (2) '; Snt.

Sitabati Debi and Anr. v. State of Wst Bengal and

Anot her (3), and other cases.

In these cases it was held that the substantive provisions

of alawrelating to acquisition of property were not |iable

to be chall enged on the ground that they i mposed

unreasonabl e restrictions on the right to hold property.

Bhanji Mnji’'s, case, it nust be remenbered, arose under
Art. 31 before it was anended by the Constitution (Fourth
Amendnent) Act. It was held by this Court that cls. (1) &
(2) of Art. 31 as they then stood dealt- with the sane
subjectmatter, i.e. conpulsory acquisition of property;: see

Subodh Copal's case(3) and Dwarkadas Shriniwas’s case(4).
But since the anmendnent by the Constitution (Fourth
Amendnent) Act it has been held that cls. (1) & (2)  dealt
with different subjectmatters. |n Kaval ppara Kottarathi

Kochuni’s case(3), Subba Rao, J.delivering the judgnent of
the majority of the Court observed that cl. (2) of Art. 31
al one deals with conpul sory acquisition of property by the
State for a public purpose, and not Art. 31 (1), and he
proceeded to hold that the expression "authority of law'
neans authority of a valid law, and on that account validity
of the law seeking to deprive a person of his property is
open to challenge on the ground that it infringes other
fundanental rights, e.g., under Art. 19(1) (f). It was
broadly observed that Bhanji Miunji’'s case(l) after the
Constitution (Fourth Anendnent) Act "no |longer holds the

field". But Kaval appara Kottarathil Kachuni’'s case(6) did
not deal with the validity of alawrelating to conpul sory
acqui sition. Wth the decision in Kaval appara Kottarat hi

Kochuni’s case(l) there arose two divergent Iines of
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authority (1) "authority of law' in Art. 31 (1) is liable to
be tested on the ground that it violates other fundanenta
rights and freedons including the right to hold property
guaranteed by Art. 19 (1) (f). and (2) "authority of a |aw'
within the neaning of Art. 31 (2) is not liable to be,
tested on the ground that it inpairs the guarantee of Art.
19(1)(f) in so far as it inposes substantive restrictions-
though it may be tested on the ground of inpairnent of other
guar ant ees. The expression "law' in the two clauses had
therefore different neanings. It was for the first tine
(obiter dicta apart) in The State of Madhya

(1) [2955] 1 S .CR 777. (2) [1961] 1 S.CR 128. (3)
[1967] 2 S.C.R 940. (4) [1954] S.C.R 587.

(5) [1954] S.C.R 674.

(6) [1960] 3 S.C R 887.
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Pradesh v. Ranojirao Shinde(l) this Court opined that the
validity of law.in cl. (2) of Art. 31 may be adjudged in the
light 'of Art. 19 (1) (f ). But'the Court in that case did
not consider the previous catena of authorities which
related to the inter-relation ,between Art. 31(2) and Art.
19(1) (f).

We have carefully considered the weighty pronouncements of
the em nent Judges who gave shape to the concept that the
extent of protection of inportant guarantees, such as the
liberty of person, and right to property, depends upon the
formand object of the State action, and not -upon its direct
operation upon the individual's freedom But it is not the
object of the authority naking the law inpairing the right
of a citizen, nor the formof .action that ~determ nes the
protection he can claim it is the effect of the |law and of
the action upon the right which attract the jurisdiction of

the Court to grant relief. |If this be the true view  and we
think it is, in determning the inpact of State action wupon
constitutional guarantees which are fundanental, it follows

that the extent of protection against inpairnment of a
fundanental right is determned not by the object of the
Legi sl ature nor by the formof the action, but by its direct
operation upon the individual's rights.

We are of the viewthat the theory that the object and form
of the, State action deternmine the extent of ~protection
which the aggrieved party may claimis not consistent wth
the constitutional schene. Each freedom has different
di nensi ons. Article 19 (1) (f ) enunciates the right to
acquire, hold and dispose of property: cl.-(5) of Art. 19
aut hori ze imposition of restrictions wupon the ri ght.
Article 31 assures the right to property and grants
protection against the exercise of the authority of. the
State. Cause (5) of Art. 19 and cis. (1) & (2) of Art. 31
prescribe restrictions upon State action, subject to /which
the right to property may be exercised. Article 19(5) is a
broad generalization dealing with the nature of Ilimtations
which rmay be placed by law on the right to property. The
guarantees under Arts. 31 (1) & (2) arise out of the
l[imtations inposed on the authority of the State by law to
take over the individual’'s property. The true character of
the limtations under the two provisions is not different.
Clause (5) of Art. 19 and cls. (1) & (2) of Art. 31 are
parts of a single pattern : Art. 19 ( 1) (f ) enunciates
the, basic right to property of the citizens and Art. 19(5)
and cis. (1) & (2) of Art. 31 deal with limtations which
may be placed by | aw, subject to which the rights may be
exerci sed

Linmtations prescribed for ensuring due exercise of the
authority of the State to deprive a person of his property
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and of the

(1) [1968] 3S.C R 489.
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power to conpul sorily acquire his property are, therefore,
specific classes of limtations on the right to property
falling within Art. 19(1) (f). Property may be conpul sorily
acquired only for a public purpose. Were the |aw provides
for conpul sory acquisition of property for a public purpose
it may be presuned that the acquisition or the law relating
thereto i mposes a reasonable restriction in the interest of
the general public. If there is no public purpose to
sustain compul sory acquisition, the law violates Art. 31(2).
If the acquisitionis for a public purpose, substantive
reasonabl eness of the restriction which includes deprivation
may, unl ess ot herw se established, be presunmed, but enquiry
i nto reasonabl eness of the procedural provisions will got be
excl uded. For instance if a tribunal is authorised by an
Act to determine conpensation for property conpulsorily
acquired, 'without hearing the owner of the property, the Act
woul d be liable to be struck down under Art. 19 (1) (f ).
In dealing with the argunent that Art. 31 (2) is a conplete
code relating to infringement of the right to property by
conpul sory acquisition, and the validity of the lawis not
liable to be tested in the light of the  reasonabl eness of
the restrictions inposed thereby, it is necessary to bear in
m nd the enunci ation of the guarantee of fundamental rights
which has taken different forms. |In sone cages it is an
express declaration of a guaranteed right : “Arts. 29(1),
30(1), 26, 25 & 32; in others  to ensure protection of
i ndividual rights they take specific fornms of restrictions
on State action-legislative or executive--Arts. 14, 15, 16,
20, 21, 22(1), 27 and 28; in sonme others, it takes the form
of a positive declaration and simultaneously enunciates the
restriction there on : Arts. 19(1) and 19(2) to (6); in some
cases, it arises as an inplication fromthe delimtation of
the authority of the State, e.g., Arts. 31(1) and 31(2); in
still others, it takes the formof a general prohibition
against the State as well as others : Arts. 17, 23 & 24.
The enunciation of rights either express or by -inplication
does not follow a uniformpattern. But one thread runs
through them : they seek to protect  the rights of the
i ndi vi dual or groups of individuals against infringenent -of
those rights wthin specific limts. Part 111 of the
Constitution weaves a pattern of guarantees on the texture
of basi ¢ human rights. The guarant ees delimt t he
protection of those rights in their allotted fields: they do
not -attenpt to enunciate distinct rights.

W are therefore unable to hold that the challenge to. the
validity of the provision for acquisition is liable to be
tested only on the ground of non-compliance with Art. 31(2).
Article 31(2) requires that property nust be acquired for a
public purpose and that it nust be acquired under a llaw with
characteristics set out in that Article. Formal conpliance
with the conditions under

L8Sup. Cl /70
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Art. 31(2) is not sufficient to negative the protection of
the guarantee of the right to property. Acquisition nust be
under the authority of a law and the expression "law' neans
a law which is within the conpetence of the Legislature, and
does not inpair the guarantee of the rights in Part I1l. W
are unable, therefore, to agree that Arts. 19 ( 1) (f ) and
31 (2) are mutually exclusive

The area of protection afforded against State action by the
freedom under Art. 19 (1) (f) and by the exercise of the
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power of the State to acquire property of the individua
wi thout his consent nust still be reconciled. |If property

is conpulsorily acquired for a public purpose, and the |aw
satisfies the requirenents of Arts. 31(2) and 31 (2A), the
Court may readily presume that by the acquisition a
reasonabl e restriction on the exercise of the right to hold
property is inposed in the interests of the general public.
But that is not because the claimto plead infringenent of
the fundamental right under Art. 19 (1) (f) does not avai

t he owner; it is because the acquisition inposes a
perm ssible restriction on the, right of the owner of the
property compul sorily acquired.

We have found it necessary to exam ne the rationale of the

two lines of authority and determne whether there is
anything in the Constitution which justifies this apparently
i nconsi stent devel opnent of the law. In our judgnment, the

assumption in A K. CGopalan’s case(l) that certain articles
in the Constitution exclusively deal with specific matters
and in determning whether there is infringement of the
i ndividual’s guaranteed rights, the object and the form of

the State action al one need be considered, and effect of the
[aws on fundanental rights of the individuals in genera

wi |l be Ignored cannot be accepted as correct. W hold that
the wvalidity "of law' - which authorises deprivation of
property and "a | aw' which authorises conpul sory acqui sition
of property for a public purpose nmust be adjudged by the
application of the sane tests. A citizen may claim in an
appropriate case that the |aw  authorising conpul sory
acqui sition of property inposes fetters upon his right to
hol d property which are not reasonable restrictions in the
interests of the general public. It is immterial that the,
scope for such challenge. nmay be attenuated because of the
nature of the law of acquisition which providing as'it does
for expropriation of property of the individual for’ ‘public
pur pose nmay be presuned to inpose reasonable restrictions in
the interests of the general public.

Whet her the provisions of ss. 4 & 5 of Act 22. of 1969 and
t he other related provisions of the Act inpair the
f undanent a

(1) [1950] S.C.R 88.
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freedoms wunder Art. 19 (I ) (f ) & (g) nowfalls to, be
considered By s. 4 the entire undertaking of each naned bank
vests in the Union, and the Bank is prohibited from engagi ng
in the business of banking in India and even in~ a foreign
country, except where by the lawns of a foreign  country
banki ng busi ness owned or controlled by Governnent cannot be
carried on, the named bank will be entitled to continue the
business in that country. The business which  the naned
banks carried on was-(1) the business of banking as  defined
in s. 5 (b) of the Banking Regulation Act, 1949, and
busi ness incidental thereto; and (2) other business which by
virtue of s. 6(1) they were not prohibited fromcarrying on,
though not part of or incidental to the business of banking.
It may be recalled that by Act 22 of 1969 the naned banks
cannot engage in business of banking as defined in s. 5(b)
of the Banking Regul ation Act, 1949, but nay engage in other
fornms of business. By the Act, however, the entire
undertaking of each named bank is vested in the new
corporation set up with a nanme identical with the nane of
that Bank, and authorised to carry on banking business
previously carried on by the naned bank, and its nanageria

and other staff is transferred to the corresponding new
bank. The newly constituted corresponding bank is entitled
to engage in business described ins. 6 ( 1) of the Banking
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Regul ation Act, and for that purpose to utilize the assets,
goodwi I | and busi ness connections of the existing bank

The naned banks are declared entitled to engage in business
ot her than banking : but they have no assets with which that
busi ness nmay be carried on, and since they are prohibited
fromcarrying on banking business, by virtue of s. 7 of the
Reserve Bank of India Act, they cannot use in their title
the words "Bank" or "Bankine" and even engage in "non-
banki ng. busi ness" in their old names. A business
organi zation deprived of its entire assets and undertaking,
its managerial and other staff, its prenmises, and its nane,
even if it has a theoretical right to carry on non-banking
busi ness, would not be able to do so, especially when even
the fraction of the value of its undertaki ng nade payable to
it as conpensation, is not nade i mredi ately payable to it.
Validity of the provisions of the Act which transfer the
undert aki ng of the named banks and prohibit those banks from
carrying on business of banking and practically prohibit
them from carrying on non-banking business falls to be
considered “in the light of Art. 19(1)(f) and Art. 19(1)(9)
of the Constitution. By Art. 19(1)(f) right to acquire,
hol d and di spose of property i's guaranteed to the citizens;
and by Art. 19 (1) (g) the right to practise any profession
or to carry on any occupation, trade or business is
guaranteed to the citizens. These rights are-
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not absolute: they are subject to t he restrictions
prescribed in ;the appropriate clauses of Art. 19. By cl.
(5) it is provided, inter alia, that nothing in_ sub-cl.(f)
of «c¢l. (1) shall affect the -operation of any existing |aw
in so far as it inposes, or prevent -the State from naking
any law, imposing in the interests of the general " public,
reasonable restrictions on the exercise of the ri ght
,conferred by that sub-clause either in the interests of the
general public or for the protection of the interests of any
Schedul ed ' Tri be. C ause (6) as amended by the Constitution
(First -Anmendnment) Act, 1951, reads

" Nothing in sub-clause (g) of the said clause shall affect
the operation of any existing lawin so far as it inposes,
or prevent the State from naking any law inposing, ~in the

interests of the general public, reasonable restrictions on
the exercise of the right conferred by the said sub-clause,
and, in particular, nothing in the said sub-clause,  shal
affect the operation of any existing lawin so far as - it
relates to, or prevent the State frommaking l|law relating
t o-

(i) the professional or technical qualifications  necessary
for practising any profession or carrying on any occupation
trade or business, or

(ii).the carrying on by the State, or by a corporation owned
or controlled by the State, of any trade, business, industry
or service, whether to the exclusion, conplete or partial
of citizens or otherw se."

Clause (6) of Art. 19 consists of two parts : (1) the right
declared by sub-cl. (g) is not protected against the
operation of any law inposing, in the interests of the
general public, reasonable restrictions on the exercise of
the right conferred by that sub-clause; and (2) in
particul ar sub-cl. (g) does not affect the operation of any
law relating, inter alia, to carrying on by the State or by
a corporation owned or controlled by the State, of any
trade, business, industry or service, whether or not such
aw provides for the exclusion, conplete or partial, of
citizens.

According to M. Palkhivala it was intended by the use of
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the expression "in particular", to denote a special class of
trade, business, industry or service out of the genera
class referred to in the first part, and on that account a
law which relates to the ,carrying on by the State of any
-particul ar busi ness, i ndustry ’'or service, to t he
excl usion-conplete or partial--of citizens or -otherwise, is
al so subject to the enquiry . whether it inposes
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reasonabl e restrictions on the exercise of the right in the
interests, of the general public. Counsel urged that the
l aw i nposing restrictions upon the exercise of the right to
carry on any occupation, trade or business is subject to the
test of reasonable restrictions inposed in the interests of

t he general public, Ilikewise, the particular cl asses
specified in the second part of the Article nust also be
regarded as liable to betested in the light of the sane
[imtations. Counsel strongly relied upon the decision of

the House of Lords in Earl Fitzwilliams Wentworth Estates
Co. v. Mnister of Housing and Local Governnent and Anr. (1)
The House of Lords in that case did not |ay down any genera
proposition. ~They were only dealing with the neaning of the
words "in particular" in the context in which they occurred,
and it was held that the expression "in particular" was not
intended to confer a separate and distinct power wholly

i ndependent of that contained in the first linb. It cannot
be said that the expression "in particular™ used in Art,.
19(1) (9) is intended either to _particularise or to

illustrate the general |aw set out inthe first |inb.

It was observed in Saghir Ahnad v. The State of . U P. and

O hers (2) by Mikherjea, J. at p. 727

"The new clause-Art. 19(6)--has no doubt~ been introduced
with a viewto provide that a State can create a nmonopoly in
its own favour in respect of any trade or business; but the
amendnent does not nake the establishnment of such nonopoly a
reasonable restriction wthin the meaning of the first
clause of Art. 19(6). The result of the anendnent is that
the State would not have to justify such action as/  reason-
able at all in a court of law, ‘and no objection ‘could be
taken to it on the ground that it is an infringement of the
rights guar ant eed under Art. 19 (1 ) (9 of the
Constitution."

In dealing with the validity of a | aw creating a State nono-
poly in Akadasi Padhan v. State of Orissa, (3 ) this Court
unani nously held, that the validity of a law creating a
State nonopoly which "indirectly inpinges on any - other
right" cannot be challenged on the, -round that it inposes
restrictions which are not reasonable restrictions in the
interests of the general’ public. But if the law contains
other incidental provisions, which do not <constitute an
essential and integral part of the nmonopoly created by it,
the validity of those provisios is liable to be tested under
the first part of Art. 19(6) If they directly,

(1) [21952] 1 Al E.R 5009.

(2) [1955] 1 S.C R 707, 727.

(3) [21963] Supp. 2 S.C R 691
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i mpai r any ot her fundanmental right guaranteed by Art. 19(1),
the validity of those provisions will be tested by reference

to the corresponding clauses of Art. 19. The Court also
observed that the essential attributes of the |aw creating a
nonopoly will vary with the nature of the trade or business
in which the nonopoly is created. They will depend upon the
nature of the commodity, the nature of trade in which it is
i nvol ved and ot her G rcunst ances. At p. 707,
Gaj endr agadkar, J. speaking for the Court, observed
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" "A law relating to’ a State nobnopoly cannot, in the,
context, include all the provisions contained in the said
l aw whether they have direct relation with the creation of
the nonopoly or not. |In our opinion, the said expression
shoul d be construed to mean the law relating to the nmonopoly
in its absolutely essential features. |If alaw is passed
creating a State, nmonopoly, the Court should enquire what
are the provisions of the said | aw which are basically and

essentially necessary for creating the State nonopoly. It
is only those essential and basic provisions which are
protected by the latter part of Art. 19(6). |If there are

other provisions made by the Act which are subsidiary,
i ncidental or helpful to the operation of the nonopoly, they
do not fall under the first part of Art. 19(6).

-He al so observed at p. 705

that State nonopoly in respect of any trade or business nust
be presuned to be reasonable and in the interests of genera
public, so far as Art. 19 (1) (g) is concerned."

This was reiterated in Rashi hari Panda and Qthers v. The
State of Orissa; (1) Ms. Vrajlal Manilal & Co. and Anot her-
v. The State of Madhya Pradesh & OQthers;(2) and Minicipa
Conmittee, Anritsar —and Qhers v. State of Punjab and
O hers.(3) These ,cases dealt with the validity of |aws
creating nonopolies inthe State. Cause (6) is however not
restricted to |laws creating State nonopolies, and the rule

enunci ated in Akadasi Padhan's case(4) applies to all |aws
relating to the 'carrying on by the State of any trade,
busi ness, industry or service. By Art. 298 the State is

authorized to carry on trade which is _conpetitive, or
excl udes the citizens from that trade conpletely or
partially.

(1) [1969] 3 S.C R 374.

(2) [1970] 1 S.C. R 400.

(3) [1969] 3 S.C. R 447.

(4) [1963] Supp. 2 S.C.R 691.
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The "basic and essential" provisions of Jlaw which are
"integrally and essentially connected" with the carrying on
of a trade by the State will not be exposed - "to the
chal | enge that they inpair the guarantee under Art.
19(1)(g), whether the citizens are excluded —conpletely or
partially from carrying on that trade, -or the trade is
conpetitive. | mposi tion of restrictions whi ch are
i ncidental or subsidiary to the carrying on of trade by the
State whether to the exclusion of the citizens or not nust,
however, satisfy the test of the main |inb.

The | aw which prohibits after July 19, 1969, thel named banks
from carrying on banking business, being a necessary
i ncident of the right assuned by the Union, is not liable to
be chall enged because of Art’ 19 (6) (ii) in so far as it
affects the right to carry on business.

There is no satisfactory proof in support of the plea that
the enactrment of Act 22 of 1969 was not in the larger
interest of the nation, but to serve political ends, i.e.
not with the object to ensure better banking facilities, or
to make themavailable to a wider public, but only to take
control over the deposits of the public with the mgjor

banks, and to use them as a political |ever against
industrialists who had built up industries by decades of
i ndustrial planning and careful managerment. It is true that
social control legislation enacted by the Banking Laws

(Amendnment) Act 58 of 1968 was in operation and the naned
banks were subject to rigorous control which the Reserve
Bank was conpetent to. exercise and did in fact exercise
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Granting that the objectives |aid down by the Reserve Bank
were being carried out, it cannot be said that the Act was
enacted in abuse of legislative power. Qur attention was
invited to a mass of evidence fromthe speeches of the
Deputy Prime Mnister, and of the Governor and the Deputy
CGovernor of the Reserve Bank, and al so extracts from the
Reserve Bank Bulletins issued fromtinme to time and other
statistical information collected fromofficial sources in
support of thesis of the petitioner that the performance of
the nanmed banks exceeded the targets laid down by the
Reserve Bank in its directives; that the named banks had
effectively conplied with the requirenments of the law, that
they had served the diverse interests including snall-scale
sector, and had been instrunental in bringing about an
i ncreasing tenmpo of industrial and commercial activity; that
they had di scouraged speculative hol ding of cormodities, and
had fol | owed essential priorities in t he economn ¢
devel opnent of the nation coupled with a vigorous progranme
of branch devel opnent in the rural sector, bringing about a
consi derabl e expansion in deposits, and |arge advances to
the smal | -scale business and industry. M. Palkhivala urged
that under the schenme of social control the

584

commer ci al banks had achi eved i npressive results conparing
favourably wth the performance of the State Bank of India
and its subsidiaries in the public sector, and that the
performance of the naned banks could not be belittled by
referring to the banking structure and devel opnent in highly
devel oped countries 'like Canada,” Japan, France, United
States and the United Kingdom  On the other hand, the
Attorney-General said that the commercial banks followed a
conservative policy because they had to | ook< primarily to
the interests of the sharehol ders, and on that account could
not adopt bold policies or schenmes for financing the ' needy
and worthy causes; that if the resources of the banking
industry are properly utilised for the weaker sections of
the people economic regeneration of the nation’ may be
speedily achieved, that 28% of the towns in India were not
served by conmercial banks; that there had been unequa

devel opnent of facilities in different parts of the country
and deserving sections were deprived of the benefit of _an
i mport ant nat i onal resource resulting in econom ¢
disparities, especially because the nmajor banks catered to
the | arge-scale industries. |,

This Court is not the forumin which these conflicting
claims nmay be debated. Whether there is a genuine need for
banking facility in the rural areas, whether certain classes
of the comunity are deprived of the benefit of the
resources of the banking industry, whether adm nistration by

the Governnent of the comercial banking sector wll not
prove beneficial to the conmunity and will lead to rigidity
in the admini stration, whether the Governnent administration
will eschew the profit-nmotive, and -even if it be eschewed,
there wll accrue substantial benefits to the public,
whet her an undue accent on banking as a neans of socia
regeneration, especially in the, backward areas, is a
doctrinaire approach to a rational order of priorities -for
attaini ng the nati onal objectives enshrined in our

Constitution, and whether the policy followed by t he
CGovernment in office or the policy propounded by its
opponents may reasonably attain the national objectives are
matters which have little relevance in determining the
legality of the neasure. It is again not for this Court to
consider the relative merits of the different politica
theories or econonmic policies. The Parlianment has under
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Entry 45 List | the power to legislate in respect of banking
and other comercial activities of the naned banks

necessarily incidental thereto; it has the power to
| egislate for acquiring the undertaking of the named banks
under Entry 42 List IIl. \Wether by the exercise of the

power vested in the Reserve Bank under the preexisting |aws,
results could be achieved which it is the object of the Act

to achieve,. is. in our judgnment, not relevant in consi-
dering whether the Act anpbunts to abuse of legislative
power .
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This Court has the power to strike down a |law on the ground
of want of authority, but the Court will not sit in appea

over the policy of the Parlianent in enacting a |aw. The
Court cannot find fault with the Act nerely on the ground
that it is inadvisable to take over the undertaking of banks
which, it is said by the petitioner, by thrift and efficient
managenment, had set up an inpressive and efficient business
organi zation serving. large sectors of industry.

By s. 15 (2) (e) of the Act the Banks are entitled to engage
in business other than banking.~ But by the provisions of
the Act they are rendered practically incapable of engaging
i n any business. By the provisions of the Act, a naned bank
cannot even use its nane, and the conpensation which is to

be given will, in the absence of agreenent, be determ ned by
the Tribunal and paid in securities which will rmature not
before ten years. A naned bank my if it agrees to

di stribute among the sharehol ders the conmpensation which it
may receive, be paid in securities an amount equal to, half
the paid-up share capital, but obviously the fund will not
be available to the, Bank. It is true that under s. 15(3)
of the Act the Central Governnent ~may _authorise t he
correspondi ng new banks to make advances to the naned. banks
for any of the purposes nentioned in s. 15(2). But that is
a matter which rests only upon the will of the Centra
CGovernment and no right can be founded upon it.

Where restrictions inposed upon the carrying on of ‘a busi-
ness are so stringent that the business cannot in’ practice
be carried on, the Court will regard the inposition of the
restrictions as unreasonable.. In Mhanmmad Yasin v. The Town
Area Committee, Jalalabad and Another(1) this Court
-observed that under Art. 19(1)(g) of the Constitution a
citizen has the right to carry on any occupation, trade or
business and the only restriction on 'this right  is the
authority of the State to nake a law relating to the
carrying on of such occupation, trade or business as
mentioned in cl. (6) of that Article as amended by the
Constitution (First Amendrment) Act, 1951. 'In Moharmad
Yasin's case by the, bye--laws of the Minicipal  Committee,
it was provided that no person shall sell or purchase any
vegetables or fruit within the lints of the nunicipal area
of Jal al abad, whol esal e or by auction, w thout paying the

prescribed fee. It was urged on behalf of a wholesale
deal er 'in vegetabl es that although there was no prohibition
agai nst carrying on business, in vegetables by anybody, in

effect the bye-laws brought about a total stoppage of the
whol esal er’ s business in a conmrercial sense, for, he had to
pay prescribed fee to the contractor, and under the bye-laws
the whol esal e deal er could not charge a

(1) [1952] S.C. R 572.
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hi gher rate of commission than the contractor. The
whol esal e ,dealer, therefore, could charge the growers of
vegetables and fruit only the comm ssion pernissible under
the bye-laws, and he had to make over the entire comni ssion
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to the contractor w thout retaining any part thereof. The
whol esal e dealer was -thereby converted into a nere tax-
collector for the contractor or the Town Area Comittee
wi t hout any remuneration The bye-laws in this situation were
struck down as inpairing the freedomto carry on business.
In Dwarkadas Shrinivas’ s(1) case the Shol apur Spinning and
Weavi ng Conpany " (Emergency Provisions) Odinance 11 of
1950 and Act 28 of 1950 passed by the Parlianent to replace
the Ordinance were challenged. Under the Odinance the
managi ng agent and the elected directors were disnmissed and
new directors were appointed by the State. The Conpany was
denuded of possession of its property and all that was |eft
to the Conpany was a bare |legal title. 1In an appeal arising
out of a suit challenging the validity of the Ordinance and
the Act which replaced it, this Court held that the
O di nance and the Act violated the fundamental rights of the
Conpany and of the plaintiff a preference sharehol der upon
whom a demand was made for paynment of unpaid calls. Thi s
Court held that the Ordinance and the Act in effect deprived
the Conpany of its property within the nmeaning of Art. 31
wi t hout compensation. It was observed by Mihajan, J., that
practically all incidents of ownership were taken over by
the State and nothing was left with the Conpany but the mere
husk of title, and on that account the impugned statute’ had
over st epped the /limts of legitimte soci al contro
| egi sl ati on.

I f conpensation paidis in a formthat it is-not inmediately
avail able for restarting any business, declaration of the
-right to carry on business other than banking  beconmes an
enpty formality, when the entire undertaking of the named
banks is transferred to and vests in the new banks, together
with the prenises and the nanmes of the banks, and the naned
banks are deprived of the services of its adm nistrative and
ot her staff.

The restriction inposed upon the right of the naned banks to
carry on "non-banki ng" business is’ in our judgnent, plainly
unr easonabl e. No attenpt is nmade to Support the Act which
while theoretically declaring the right of the naned / banks
to carry on "non-banki ng" business nmakes it inpossible in a
conmer ci al sense for the banks to carry on any business,

(1) [21954] S.C.R 674.
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Protection of Art. 14--

By Art. 14 of the Constitution the State is enjoined not to
deny any person equality before the law or  the “equa
protection of the laws within the territory of India. The
Article forbids <class legislation, ’'but not -reasonable
classification in naking laws. The test of [ pernissible
classification under an Act lies in two cumul ative
conditions : (i) classification under the Act nust be
f ounded on an intelligible differentia distinguishing
persons, transactions or things grouped together fromothers
left out of the group; and (ii) the differentia has a
rational relation to the object sought to be achieved by the
Act : there must be a nexus between the basis of
classification and the object of the Act : Chiranjit La
Chowduri’s case(l); The State of Bonbay v. F. N Balsara(2);
The State of Wst Bengal v. Anwar Ali Sarar(3); Budhan
Choudhry and Ohers v. The State of Bihar(1l); Shri Ram
Ki shan Dalma v. Shri Justice S. R Tendol kar and
Q hers, (2); and State of Rajasthan v. Mikandchand & Os.

The Courts recognize in the Legislature some degree of el as-
ticity in the matter of making a «classification between
per sons, obj ects and transacti ons. Provi ded the
classification is based on sone intelligible ground, the
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Courts will not strike down that classification, 'because in
the view of the Court it should have proceeded on sone other
ground or should have included in the class selected for
speci al tr eat nent some ot her per sons, obj ects or
transacti ons which are not included by the Legislature. The
Legislature is free to recognize the degree of harmand to
restrict the operation of a law only to those cases where
the need is the clearest. The Legislature need not extend
the regulation of a lawto all cases it nmay possibly reach
and may make a cl assification founded on practical grounds
of convenience. Cassification to be valid nmust, however,
disclose a rational nexus with the object sought to be
achi eved by the law which nakes the classification
Validity of a classification will be upheld only if that
test is independently satisfied. The Court in exam ning the
validity of a statute challenged as infringing the equality
cl ause makes an -assunption that there is a reasonable
classification and that the classification has a rationa
relation to the object sought to be achieved by the statute.
By the definition of "existing bank" in s. 2(d) of the Act,
fourteen nanmed banks in the First Schedule are, out of many
conmercial banks engaged in the ’'business of ’'banking,
selected for special treatnent, in that the undertaking of
the named banks is taken over, they -are prevented from
carrying on in India and

(1) [1950] S.C.R 869. (2) [1951] S.C.R_682.

(3) [1952] S.C.R 284. (4) [1955] | S.C.R 1045.

(5) [1959] S.C.R 279, 300.(6) [1964] 6 S.C. R 903, 910.
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abroad banki ng busi ness and the Act operatesin practice to
prevent those banks engagi ng in business other than banking.
By reason of the transfer of the undertaking of the naned
banks, the interests of the banks and the sharehol ders are
vitally affected. Investment in bank-shares is regarded in
India, especially in the shares of |arger banks, as a safe
investment on attractive ternms with a steady return and
fluidity of conversion. M. Palkhivala has handed in a
statenent setting out the percentage return of dividend on
market-rates in 1968. The rate works out at nore than, 10%
in the case of. the shares of Bank of Baroda, Central Bank
of India, Dena Bank, Indian Bank, United Bank and United
Commercial Bank; and at nore than 9% in the case of shares
of Bank of I|ndia, Bank of Maharashtra, Canara Bank, 1ndian
Bank, |ndian Overseas Bank and United Bank of India. In-the
case of Allahabad Bank it worked out at 5% and in the case
of shares of Punjab National Bank and Syndicate Bank the
rates are not available. This statenent is not challenged.
Since the taking over of the undertaking, there has resulted
a steep fall in the ruling narket quotations of the -shares
of a npjority of the naned banks. The nmarket quotations
have slunped to less than 50%in the case of Bank of |ndia,
Central Bank, Bank of Baroda and even at the quoted ' rates
probably there are no transactions. Dividend may no ' |onger
be distributed, for the banks have no liquid assets and they
are not engaged in any commercial activity. It may take nmany
years before the conpensati on payable to the banks may even
be finalized, and be available to the named banks for
utilising it in any conmercial venture open to the banks

under the Act. Under the schenme of determnation of
conpensation, the total anount payable to the banks will be
a fraction of the value of their net assets, and that
conpensation will not be available to the banks imredi ately.

The ground for select-ion of the 14 banks is that those
banks hel d deposits, as shown in the return as on the | ast
Friday of June 1969 furnished to the Reserve Bank under s.
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27 of the Banking Regul ation Act, 1949, of not Iless than
rupees fifty crores.

The object of Act 22 of 1969 is according to the long title
to provide for the acquisition and transfer of t he
undert aki ngs of certain banking conpanies in order to serve
better the needs of devel opment of the econony in conformty
with the national policy and objectives and for natters
connected therewith or incidental thereto. The nationa
policy may reasonably be taken to be the policy contained in
the directive principles of State policy, especially Arts.
38 & 39 of the Constitution. For achieving the need s of a
devel opi ng economy in conformty with
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the national policy and objectives, the resources of al
banks foreign as well as Indian-are inadequate. of the

total deposits with comrercial banks 27% are with the State
Bank of India andits subsidiaries : the named conmercia
banks of. which the wundertaking is taken over hol d
approxi matel y 56% of the deposits. . The remmining 17% of the
deposits are shared by the foreign banks and the other
schedul ed- _and non-schedul'ed conmmerci al banks. 83% of the
total resources my obviously not neet wholly or even
substantially the needs of devel opment of the, econony.

In support of the plea that there is a reasonable relation
between the differentia-ground for nmaking the distinction
between the naned /banks and the other banks Indian and
foreign-and the object of the Act, it is wurged that the
policy of the Unionis to control ~the concentration of
private econonmic resources to ensure achievenent of the
directive principles of State policy, and for that purpose,
sel ection has been made "with an eye, inter alia, to the
magni tude and concentration of the econom ¢ resources of
such enterprises for inclusion in such law as would be
essential or- substantially conducive tothe achi everment of
the national objectives and policy”. it is apparently
clainmed that the object of the Government-not of statute-is
to acquire ultinmately all banking institutions, but the 14
naned banks are selected for acquisition because they have
“larger business and w der coverage" in conparison wth
ot her banks not sel ected, and had also | arger organization
better managerial resources and enpl oyees better trained and

equi pped. These are primarily grounds for —classification
and not for explaining the rel ation bet ween t he
classification and the object of the Act. But~ in the

absence of any reliable data, we do not think it  necessary
to express an opinion on the question whether selection of
the undertaking of some out of many banking institutions,
for conpul sory acquisition, is liable to be struck dowmn as
hostile discrimnation, on the ground that there is no
reasonable relation between the differentia and the object
of the Act which cannot be substantially served even by the
acquisition of the undertakings of all the banks ‘out of
whi ch the selection is made.

It is claimed that the depositors with the naned banks  have
al so a grievance. Those -depositors who had made |ong-term
deposits, taking into account the confidence they had in the
managenent of the banks and the- service they rendered, are
now called wupon to trust the management of a statutory
corporation not selected by them w thout an opportunity of
being placed in the sane position in which they would have
been if they were permtted to transfer their deposits
el sewhere. The
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argunent is based on several inmponderables and does not
require any detail ed consideration.
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But two other grounds in support of the plea of inpairnent
of the guarantee of equality clause require to be noticed.
The fourteen naned banks are prohibited from carrying on
banki ng business--a disability for which there is no
rati onal explanation. Banks other than the named banks nay
carry on banking business in India and abroad : new banks
may be floated for carrying on banking business, but the
naned banks are prohibited from carrying on banki ng
busi ness. Each nanmed bank had, even as cl ai ned on behal f of
the Union, by its superior nanagenent established an
ext ensi ve busi ness organi zation, and each bank had deposits
exceeding Rs. 50 crores. = The undertaki ngs of the banks are
taken over and they are prohibited from doing banking
business. In the affidavit filed on behalf of the Union no
serious attenpt is nade to explain why the naned banks
should be specially selected for being subjected to this

di sability.
The petitioner —also contended that the «classification is
made on ‘a wholly irrational” ground, viz., penal i zi ng

ef fici ency and good nanagenent, for the major fourteen banks
had nade a sustained effort an had exceeded the Reserve Bank
target and had fully conplied with the directives under the
social control legislation.~ This, it is said, is a reversa

of the policy underlying s. 36AE of the Banking Regulation
Act under which /inefficient and recalcitrant banks are
contenplated to be taken over by the Government. W need
express no opinion on this part of the argunent. But the
petitioner is on a firmground in contending that when after
acquiring the assets, undertaking,  organization, goodw |

and the nanmes of the nanmed Banks they are prohibited from
carryi ng on banki ng business, whereas other banks-Indian as
well as foreign-are permitted to carry on banki ng business,
a flagrantly hostile discrimnation is practised. Secti on
15(2) of the Act which by the clearest inplication prohibits
the named banks fromcarrying on banking business is,
therefore, liable to be struck down. It is immteria

whether the entire sub-s. (2)( is struck down, or as
suggested by the Attorney-Ceneral that only the ’'words
"other than the business of banking" in s. 15(2)(e) be
struck down. Again, in considering the validity of" s. 15
(2) (e) inits relation to the guarantee of freedomto carry
on busi ness ot her than banking, we have already pointed  out
that the naned banks are also, (though theoretically,
conpetent) in substance prohibited fromcarrying on non-
banki ng busi ness. For reasons set out by -us for holding
that the restriction is unreasonable, it must also be held
that the guarantee of equality is inpaired by
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preventing the named banks carrying on the non-banki ng busi -
ness.

Protection of the guarantee under Art. 31(2)-

The guarantee under Art. 31(2) arises directly out of -the
restrictions inposed upon the power of the State to acquire
private property, wthout the consent of the owner for a
public purpose. Upon the exercise of the power to acquire
or requisition property, by cl. 2) two restrictions are
placed : (a) power to acquire shall not be exercised save
for a public purpose; and (b) that it shall not be exercised
save by authority of a |law which provides for conmpensation
for the property acquired or requisitioned, and fixes the
amount of conpensation or specifies the principles on which
and the manner in which the conpensation is to be deternmn ned
and gi ven. Sub-clause (2A) in substance provides a
definition of "compul sory acquisition or requisitioning of
property". Existence of a public purpose and provision for
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giving conpensation for conpul sory acquisition of property
of an individual are conditions of the exercise of the

power . If either condition be absent, the guarantee under
Art. 31(2) is impaired, and the law providing for
acquisition will be invalid. But jurisdiction of the Court

to question the | aw on the ground that conpensation provided
thereby is not (adequate is expressly excluded.

In the case before us we need not express any opinion on the
guestion whether a conposite undertaking of two or nore
di stinct lines of business -may be acquired where, there is
a public purpose for acquisition of the assets of one or
nore |ines of business, but not in respect of all the |Iines
of busi ness. As we have already observed, there is no
evidence that the named banks carried on non- banki ng
busi ness, distinct frombanking business, and in respect of
such non-banki ng -busi ness the banks owned distinct assets
apart fromthe assets of the banking business.

The | aw providing for -acquisition nmust again either fix the
amount | of conpensation or specify the principles on which

and the manner ~in which, “the conmpensation is to be
det er m ned and given. The —owner whose Property is
conpul sorily acquired is 'guaranteed the right to receive
conpensati on and the anpbunt of compensation rnust either be
fixed by the law or -be determ ned according to the
principles and in the manner specified by the law. The |aw
whi ch does not ensure the guarantee wi ll, except where the
grievance only is that the conpensation provide the law is
i nadequat e, be declared void.
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The petitioner says that the expression "conpensation” neans
a "just equivalent" in -nbney of the property acquired and
that the | aw providing for conpul sory acquisition nust "ainf
at a just equivalent to the expropriated owner : if the |I|aw
so ains at, it will not be deenmed to inpair the guarantee

nerely on the ,ground that the conpensation paid to the
owner is inadequate. The Attorney-General on the other hand
says that "compensation"” in Art. 31(2) does not nean a |just
equivalent, and it is not predicated of the validity 'of a
law relating to conpul sory ,acquisition that it nust aim at
awarding a just equivalent, for, if the law s not
confiscatory, or the principles for determ nation ,-Of
conpensation are not irrelevant, "the Courts cannot go into
the propriety of such principles or adequacy or
reasonabl eness of the conpensation".

Two questions imediately arise for determination. Wat is
the true meani ng of the expression "conmpensation" as used in
Art. 31(2), and what is the extent of the, jurisdiction of
the Court when the wvalidity of a law providing for
conpul sory acquisition of property for a public purpose is
chal | enged ?

In -its dictionary neani ng "conpensation" neans -anything
given to nmake things equal in value : anything given as an
equivalent, to nmke anends for |oss or damage. In al

States where the rule of Ilaw prevails, the right to
conpensation is guaranteed by the Constitution or regarded
as inextricably involved in the right to property.
By the 5th Anendrment in the Constitution of the U S.A the
right of eminent domain is expressly circunscribed by
providing "Nor shall private property be taken for public
use, without just, conpensation”. Such a provision is to be
found also in every State Constitution in the United States
Lewi s Emi nent Domain, 3rd Edn., (pp. 28-50). The Japanese
Constitution, 1946, by Art. 25 provides a simlar guarantee.
Under the Conmonweal th of Australia Constitution, 1900, the
Commonweal th Parlianent is invested with the power of
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acquisition of property on "just terns" : s. 57 (XXXl).

Under the Commobn Law of Engl and, principles for paynent of
conpensation for acquisition of property by the State are
stated by Blackstone in his "Comrentaries on the-Laws of

Engl and", 4th Edn., Vol. I, at p. 109

"So great noreover is the regard of the law for private
property, that it will not authorize the |east violation of
it; no, not even for the general good of the whole
comunity........ Besi des, the public good is in nothing
noire essentially interested, than in
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the protection of. every individual’'s private rights, as
nodel led by the municipal law. In this and simlar cases

the legislature alone can, and indeed frequently does,
i nterpose, and conpel the individual to, acqui esce. But how
does it interpose and conpel ? Not by absolutely stripping
the subject of his property iin an arbitrary manner; but

giving ~him a full indemification and equivalent for the
i njury thereby sustained The public is now considered as an
individual , treating wth an individual for an exchange.

Al that thelegislature does, is to oblige the owner to
alienate his possession for areasonable price....... "

The British Parlianent is suprene and its powers are not
subject to any constitutional Iimtations. But the British
Parlianment has rarely, if at all, exercised power to take
property without paynent of the cash value of the property
taken. In AttorneyGeneral v. De Keyser’s Royal Hotel (1) the
House of Lords held that the Crowmn is not entitled as of
right either by virtue of its prerogative or.  under any
statute, to take possession of the land or building of a
subject for adm nistrative purposes in connection with the
defence of the realm without conpensation for their use and
occupati on.

Under the Government of India Act, 1935, by s. 299(2) it was
enact ed t hat

"Neither the Federal or’ a Provincial Legislature shall have
power to make any | aw authorising the conpul sory acquisition
for public purposes of any land, or any comrercial or
i ndustrial undertaking, or any interest in, ~or in any
conpany owning, any commrercial or industrial undertaking,
unl ess the | aw provides for the payment of conpensation for
the property acquired and either fixes the amount of the
conpensation, or specifies the principles on which, and the
manner in which, it is to be determned."

Article 31(2) before it was amended by +the Constitution
(Fourth Amendrment) Act, 1955, followed substantially the
sane pattern.

Prior to the amendnent of Art. 31(2) this Court (interpreted

the expr essi on "conpensation” as nmeani ng “ful
i ndemi fication". Patanjali Sastri, CJ., in The State of
West Bengal v. Ms. Bela Banerjee & Ohers.(2) in

interpreting the guarantee under Art. 31(2), speaking on
behal f of the Court, observed

" VWiile it is true that the legislature is given the
di scretionary power of laying " down the principles

(1) L.R [1920] A.C 508.

(2) [1954] S. C R 558.

L8Sup CI/70-8
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whi ch shoul d govern the determ nation of the anbunt to be
given to the owner for the property appropriated, such
principles nust ensure that what is determ ned as payable
nmust be conpensation, that is, a just equival ent of what the
owner has been deprived of. Wthin the linmts of this basic
requirement of full indemification of the expropriated
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owner, the Constitution allows free play to the |legislative
j udgrent as to what principles shoul d gui de t he
det ermi nati on of the anount payable. Wet her such
principles take into account all the elenents which nake ’up
the true value of the property appropriated and exclude
matters which are to be neglected, is a justiciable issue to
be adj udicated by the court."

In the view of the |earned Chief Justice the expression
"just equivalent" neant "full indemification" and the
expropriated owner was on that account entitled to the
mar ket value of the property on the date of deprivation of
the property. This case was decided under a statute enacted
before the Constitution (Fourth Amendnent) Act, 1955. The
principle of that case was approved in N B.Jeej eebhoy v.
Assistant Collector, Thalia Prant, Thana(l) - a case under
the Land Acquisition (Bonbay Amendnent) Act, 1948, and
i nvoki ng the guarantee under s..299(2) of the CGovernnent of
India /Act, 1935; in Union of India v. Kam abai Harjiwandas
Parekh' & Ohers (2) -a case under the Requisitioning and
Acqui siti'on of |novable Property Act, 1952; and in State of
Madras v. D. Namasi vaya Miudaliar(3) - a case arising under
the Madras Lignite Acquisition of Land Act, 1953.

Article 31(2) was anended with effect fromApril 27, 1955,
by the Constitution (Fourth Amendnent) Act, 1955. By sub-

cl. (2A) a definitionof acquisition or requisitioning of
properties was supplied and certain other  formal changes
were also namde, with the inmportant reservation that " no

such law shall be called in question in any court on the
ground that the conpensation provided by that law is not

adequat e". In cases arising under statutes enacted after
April 27, 1955, this  Court  held that  the expr essi on
"“conpensation” in Art. 31(2) as anended continued to nean
"j ust equi valent" as under the —unanended cl ause: P

Vajravelu Mudaliar v. Special Deputy Collector, Mdras &
Anot her (4) under the Land Acquisition (Mudras Amendment) Act
23 of 1961; Union of India V. The Metal Cor-

(1) [1965] 1 S.C.R 636.

(2) [1968] 1 S.C R 463.

(3) [1964] 6 S.C. R 936.

(4) [1965] 1 S.C R 614.
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poration of India Ltd. & Another (1) under the Metal Corpora-
tion of India (Acquisition of Under-takings Act 44 of =~ 1955;
Lachhnman Dass and Qhers v. Miunicipal Committee,  Jalal a-
bad(2) wunder s. 20B of the Displaced Persons (Conpensation
and Rehabilitation) Act, 1954, as anended by Act 2 of 1960.
In Ranojirao Shinde's case(l) dealing with a case under the
Madhya Pradesh Abolition of Cash Gants Act 16 of 1963 it
was observed that the conpensation referred to in Art. 31
(2) is a just equivalent of the value of the property taken

But this Court in State of Gujarat v. Shantilal <“Mangal das
and O hers(1l) observed that conpensation payable for
conpul sory acqui sition of property is not, by t he
application of any principles, determ nable as a precise
sum and by calling it a "just" or "fair" equivalent, no
definiteness could be attached thereto; that valuation of
| ands, buildings and incorporeal rights has to be nade on
the application of different principles, e.g. capitalization
of net income at appropriate rates, rei nst at emrent ,
determ nation of original value reduced by depreciation

break-up value of properties which had outgrown their
utility; that the rules relating to determ nation of value
of lands, buildings, machinery and other classes of property
differ, and the application of several methods or principles
lead to widely divergent anpunts, and since conmpensation is
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not capable of precise determ nation by the application of

recogni zed rul es, by qual i fying t he expr essi on
"“conpensation" by the adjective "just", the determi nation
was made nore controversial. It was observed that the

Parliament amended the Constitution by the Fourth Anendnent
Act declaring that adequacy of compensation fixed by the
Legi sl ature as amended according to the principles specified
by t he Legislature for determ nation wil | not be
justiciable. It was then observed that

"The right declared by the Constitute guarantees that
conpensation shall be given before a person is compul sorily
expropriated of his property for a public purpose. Wat is
fixed as conpensation by statute, or by the application of
principles specified for determ nation of conpensation is

guaranteed : it does not nean however that sonething fixed
or deternmined by the application of specified principles
which is illusory or ~can in. no sense be regarded as

conpensation nust be upheld by the Courts, for, to do so,
would 'be to grant a charter of arbitrariness, and permt a
devi ce to defeat the constitutional guar ant ee. But
conpensation fixed or determ ned on principles specified by
the Legislature cannot be pernmitted to be challenged on the
sonmewhat indefinite ~-pleathat it is not a just or fair
equi -

(1) [1967] 1 S.C.R 255.

(2) Al.R [1969] S.C 1126.

(3) [1968] 3 S.C. R 489.

(4) [1969] 3 S.C R 341.
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val ent . Principles —may be challenged on the ground that
they are irrelevant to the determnation of conmpensation
but not on the plea that what is awarded as a result of the
application of those principles is not just or fair
conpensation. A challenge to a statute that the principles
specified by it do not award a just equivalent will be in
clear violation of the constitutional declaration that
i nadequacy of conpensation provided is not justiciable."
This Court held in Ms. Bela Banerjee’'s case(1l) that by the
guarantee of the right to conpensation for ~ conpul sory
acquisition wunder Art. 31(2), before it was anended by the
Constitution (Fourth Anendment) Act, the owner was entitled
to receive a "just equivalent" or "full —indemification".
In P. Vajravelu Midaliar’s case(2) this Court held that
not wt hst andi ng t he amendment of Art. 31(2) by t he
Constitution (Fourth Anmendnent) Act, and ~even  after the
addition of the words "and no such |aw shall be <called in
guestion in any Court on the ground that the conpensation
provided by that lawis not adequate", the expression
"conpensation" occuring in Art. 31 (2) after the Consti-
tution (Fourth Anendnent) Act continued to have the sane
neaning as it had in S. 299(2) of the Government “of ' India
Act, 1935, and Art. 31(2) before it was anmended, viz. | "just
equi valent" or "full indemifications.

There was apparently no dispute that Art. 31(2) before -and
after it was anmended guaranteed a right to conpensation for
conpul sory acquisition of property and that by giving to the

owner, for conpul sory acquisition of hi s property,
conpensation which was illusory, or determned by the
application of principles which were irrelevant, t he

constitutional guarantee of compensation was not conplied
with. There was difference of opinion on one nmatter between
the decisions in P. Vajravelu Midaliar’'s case(1) and
Shantilal Mangaldas’s case(2). In the forner case it was
observed that the constitutional guarantee was satisfied
only if a just equivalent of the property was given to the
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owner : in the latter case it was held that "conpensation”
being itself incapable of any precise determ nation, no
definite connotation could be attached thereto by calling it

"just equivalent" or "full indemification", and under Acts
enacted after the amendnent of Art. 31 (2) it is not open to
the Court to <call in question the law providing for

conpensation on the ground that it is inadequate, whether
the anount of conpensation is fixed by the lawor is to be
determ ned according to principles specified therein. It
was observed in the judgnment in Shantilal Mangal das’s
case(3):
(1) [1954] S.C.R 558. (2) [1965] 1 S.C R 614.
(3) [1969] 3 S.C R 341. at p. 368.
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. L5
"Whatever may have been-the nmeaning of the expression
"conpensation” under the unamended Article 31(2), when the
Parl i ament. has expressly enacted under the anended clause
that "no such law shall be called in question in any court
on the griound that the conpensation provided by that law is
not adequate"™, it was intended clearly to exclude from the
jurisdiction of the court an-enquiry that what is fixed or
determ ned by the application of the principles specified as
conpensati on does not award to the owner a just equival ent
of what he is deprived.™
In P. Vajravelu Muidaliar’'s case(l) again the Court in
dealing with the effect of the anendnent observed (at p
627)
"Therefore, a nore reasonable interpretation is that neither
the principles prescribing the "just equivalent" nor the
"just equivalent" can be questioned by the court on the
ground of the inadequacy of the conpensation fixed or
arrived at by the working of the principles. To illustrate
alawis mude to acquire a house; its value at the tine of
acquisition has to be fixed;, there are many nodes of
val uation, nanely, estimte by an engineer, value reflected
by conparable sales, capitalisation of rent and simlar
others. The application of different principles nay lead to
different results. The adoption of one principle may give a
hi gher val ue and the adoption of another principle my give
a lesser wvalue. But nonetheless they are principles on
whi ch and the manner in which conpensation is deternined.
The Court cannot obviously say that the law should have
adopted one principle and not the other, for it relates only
to the question of adequacy. On the other-hand, if a |aw
 ays down principles which are not relevant to the property
acquired( or to the value of the property at or ~about the
time it is acquired, it may be said that they are. not
principles contenplated by Art. 31 (2) of the Constitution."
The Court then applied that principle to the facts ~of the
case and held that the Land Acquisition (Madras Anendnent)
Act, 1961, which provided that-(i) the owner of Iand
acquired for housing shall get only the value of the land at
the date of the notification under s. 4(1) of the Land
Acqui sition Act, 1894, or an anount equivalent to the
average nmarket value of the land during the last five years
i medi ately preceding such date, whichever was less; (ii)
the owner shall get a solatiumof only 5% and not 15% and
(iii) in wvaluing the land acquired any increase in its
sui tabili-
1. [1965] 1 S.C. R 614.
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ty or adaptability for any use other than the use to which
the land was put at the date of the notification under s.
4(1) of the Land Acquisition Act, 1894, shall not be taken
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into consideration, did not inpair the right to receive
conpensation. The Court observed at p. 631

"I n awardi ng conpensation if the potential value of the |and
is excluded, it cannot be said that the conpensation awarded
is the just equival ent of what the owner has been deprived
of . But such an exclusion only pertains to the nethod of
ascertaining the conpensation. One of the elenents that
should properly be taken into account in fixing t he
conpensation is onmitted : it results in the adequacy of the
conpensati on, . . ... W, therefore, hold that the
Amendi ng Act does not offend Art. 31 (2) of t he
Constitution.™”

The conpensation provided by the Madras Act, according to
the principles specified, was not the full market value at
the date of acquisition. It did not amunt to "ful

i ndemmi fication" of the owner : the Court still held that
the law did not offend the guarantee under Art. 31(2) as
amended, because the objection was only as to the adequacy
of conpensation. In Shantilal Mangaldas’s case(1l), the
Court held  that the Constitution (Fourth Anmendnment) Act,
Art. 31(2) guarantees a right to receive conpensation for
loss of property conpulsorily acquired, but conpensation

does not mean a just equivalent of the property. | f
conpensation is provided by law to be paid and the
conpensation is not illusory or is not determ nable by the

application of irrelevant principles, the lawis not open to
chal | enge on the ground that conpensation fixed or
deternmined to be paid is inadequate:

Both the Iines of thought which converge in the ultinmate re-
sult, support the viewthat the principle specified by the
| aw for deternmination of conpensation is beyond the pale of
challenge, if it is relevant to the determ nation of
conpensation and is a recogni zed principle-applicable in the
deternination of conpensation for property conpulsorily
acquired and the principle is appropriate in determ ning the
value of the class of property sought to be -acquired. On
the application of the view expressed in P. Vajravelu
Mudaliar’s case(1l) or in Shantilal Mangal’'s case("') the
Act, in our judgment, is liable to be struck down ‘as it
fails to provide to the expropriated banks conpensation
determ ned according to relevant principles. Section 4  of
the Act transfers the undertaking of every naned bank to and
vests it in the corresponding new bank. Section 6(1)
provi des for paynment of conpensation for acquisition of the
undert aki ng, and the conpensa-

(1) [1959] 3 S.C R 341.

(2) [1965] 1 S.C R 614.
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tion is to be determined in accordance with the  principles
specified in the Second Schedule. Section 6(2) t hen
provi des that though separate val uations are nmade in respect
of the several matters specified in Sch. |1 of the_Act, the
amount of conpensation shall be deened to be a 'single
conpensati on. Conpensation being the equivalent in terns of
noney of the property conpulsorily acquired, the principle
for determnation of conpensation is intended to award to
the expropriated owner the value of the property acquired.
The science of valuation of property recognizes severa
principles or nethods for determ ning the value to be paid
as conpensation to the owner for loss of his property
there are different nethods applicable to different classes
of property in the determination of the value to be paid as
reconpense for loss of his property. A nethod appropriate
to the determ nation of value of one class of property may
be wholly inappropriate in determning the -value of another
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class of property. |If an appropriate method or principle
for determ nation of conmpensation is applied, the fact that
by the application of another, principle which is also
appropriate, a different value is reached, the Court will
not be justified in entertaining the contention that out of
the two appropriate methods, one nore generous to the owner
shoul d have been applied by the Legislature.

We are unable to hold that a principle specified by the Par-
liament for determ ning conpensation of the property to be
acquired is conclusive. If that view be accepted, the
Parliament will be invested with a charter of arbitrariness
and by abuse of legislative process, the constitutiona
guarantee of the right to conpensation nmay be severely

i mpaired. The principle specified nmust be appropriate to
the determnation of conpensation for the particular class
of property sought to be acquired. |If several principles

are appropriate and one is selected for determ nation of the
value of  the property to be acquired, selection of that
principle tothe exclusion of other principles is not open
to chall'enge, for the selection nust be left to the w sdom
of the Parlianent.

The broad object underlying the principle of valuation is to
award to the owner, the equivalent of his property with its
exi sting advantages and its potentialities. Where there is
an established market for the property acquired, the probl em
of valuation presents little difficulty. Wwere there is no
established market for the property, the -object of the
principle of valuation nmust be to pay to the owner for what
he has | ost, including the benefit of advantages present as
well as future, wthout taking into account the urgency of
acquisition, the disinclination of the owner to part wth
"the property, and the benefit which the acquirer is likely
to obtain by the acquisition. Under the Land Acquisition
Acts conpensation paid is the value to the owner together
with all
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its potentialities and its special adaptability if the |Iand
is peculiarly suitable for a particular use, if it gives an
enhanced val ue at the date of acquisition

The inportant methods of determ nation of compensation are
-(i) market value determined from sales of conparable
properties, proximate in tine to the date —of acquisition

simlarly situate, and possessing the sane or simlar
advant ages and subject to the sanme or simlar disadvantages.
Mar ket value is the price the property nay fetchin the open

market if sold by a willing seller unaffected by the specia
needs of a particular purchase; (ii) capitalization of the,
net annual profit out of the property at a rate equal in

normal cases to the return from gilt-edged securities.
Odinarily value of the property may be determ ned by
capitalizing the net annual val ue obtainable in the narket
at the date of the notice of acquisition; (iii) where the
property is a house, expenditure likely to be incurred for
constructing a simlar house, and reduced by the
depreci ati on for the nunber of years since it was
constructed; (iv) principle of reinstatenent, where it 1is
satisfactorily established that reinstatenment in sone other
place is bona fide intended, there being no general market
for the property for the purpose for which it is devoted
(the purpose being a public purpose) and would have
continued to be devoted, but for conpulsory acquisition

Her e conpensation wll be assessed on the basis of
reasonabl e cost of reinstatenent; (v) when the property has
outgrown its wutility and it is reasonably incapable of
econom c use, it may be valued as land plus the break-up
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val ue of the structure. But the fact that the acquirer does
not intend to use the property for which it is used at the
time of acquisition and desires to denolish it or use it for
other purpose is irrelevant; and (vi) the property to be
acquired has ordinarily to be valued as a unit. Normally an
aggregate of the value of different conponents will not be
the val ue of the unit.

These are, however, not the only nethods. The nethod of
determ ning the value of property by the application of an
appropriate nultiplier to the net annual income or profit is
a satisfactory nethod of valuation of |ands w th buil dings,
only if the land is fully devel oped, i.e., it has been put
to full use | egal ly perm ssi bl e and econom cal |y
justifiable, and the incone out of the property is the
normal commercial and not a controlled return, or a return
depreciated on account of special circunstances. It the
property is not ~fully developed, or the return is not
conmer ci al. the- method may yield a msleading result.

The expression "property" in Art. 31(2) as in Entry 42 of
List 1l "is wide enough to include an undertaking, and an
undertaking subject to obligations nay be conmpulsorily
acqui red under
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a law made in exercise of power under Entry 42 List |II1I.
The |anguage of the anended clause (2) of Art. 31 conpared
with the | anguage of the clause before it was anended by the
Constitution (Fourth Anmendnent) Act leaves no room for
doubt . Before it was anended, the guarantee  covered the
acqui sition of "property novabl e or i rmovabl e i ncludi ng, any
interest in, or in any conmpany owning any- comercial or
i ndustrial undertaking". In"the anended clause only the
word "property" is used, deleting the expressions which did
not add to its connotation. But when an wundertaking is
acquired as a wunit the principles for determnation of
conpensation rmust be rel evant and al so appropriate to the
acquisition of the entire undertaking. |In determning the
appropriate rate of the net profits the return from gilt-
edged securities may, wunless it is ot herw se f ound
unsui t abl e, be adopt ed.

Conpensation to be determ ned under the Act is for
acquisition of the wundertaking, but the Act instead of
providing forvaluing the entire wundertaking as a unit
provides for determining the value of some only of the
conponents, which constitute the undertaking, and reduced by
the liabilities. It also provides different ~nethods of
det erm ni ng conpensation in respect of each, such component.
This method for determ nation of conpensation.is prima facie
not a nethod relevant to the determ nati on of - conmpensati on
for acquisition of the undertaking. Aggregate of the  val ue
of conmponents is not necessarily the value of the entirety
of a unit of property acquired, especially when the property

is, a going concern, with an organi zed busi ness. On  that
ground al one, acquisition of the undertaking is liable to be
decl ar ed invalid, for it inpairs the consti t utional

guarantee for paynment of conpensation for acquisition  of
property by law. Even if it be, assunmed that the aggregate
val ue of the different conponents will be equal to the val ue
of the undertaking of the naned bank as a goi ng concern the
principles specified, in our judgnent, do, not give a true
reconpense to the banks for the loss of the wunder-taking.
Schedul e 11 by cl. (1) provides
"The conpensation . . . in respect of the
acqui sition of the undertaking thereof shal
be an anount equal to the sumtotal of the
val ue of the assets of the existing bank as on
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the comencenent of this Act, <calculated in
accordance with the provisions of Part 1, |ess
the sumtotal of the liabilities computed and
obligations of the existing bank calculated in
accordance with the provisions of Part IT."
For the purpose of Part 1 "assets" mean the total of the

heads(a) to (h) and the expression "liabilities" is defined
as neaning the total anpbunt of all outside Iliabilities
exi sting at the commence-
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ment of the Act and contingent liabilities which the
corresponding new bank may reasonably be expected to be
required to neet out of its own resources. Conpensati on

payable to the naned banks is accordingly the aggregate of
some of the conmponents of the undertaking, reduced by the
aggregate of liabilities determned in the manner provided
in the Schedule. 1t appears clear that in determning the
conpensation for undertaking-(i) certain inportant classes
of assets are onmtted fromthe heads (a) to (h); (ii) the
net hod specified for valuation of |ands and buildings is not
rel evant ~to determination of conpensation, and the Value
determ ned thereby in certain circunstances is illusory as
conpensation; and (iii) the principle for determ nation of
the aggregate value of liabilities is also irrelevant.

The undertaking of a banking conpany taken over as a
goi ng concern would ordinarily include the goodwi |l and the
value of the unexpired period of |ong-termleases in the
prevailing conditions in urban areas. But goodw Il of the
banks is not one of the itenms inthe assets in the Schedul e,
and in cl. (f) though provision is made for including a part
of the premum paid in respect of |easehold properties
proportionate to the wunexpired period, no “value of the
| easehol d interest for the unexpired period is given.

Goodwi I  of a business is an intangible asset : it is
t he whol e advantage of the reputation and connections forned
with the customers together with the circunmstances making
the connection durable. It is that conponent of the tota
value of the undertaking which is attributable to the
ability of the concern lo earn profits over a course of
years or in excess of normal anmounts because of its
reputation, location and other features : Trego v.. Hunt(').

Goodwi I of an undertaking therefore is the value of the
attraction to custonmers arising from the nane, and
reputation for skill, integrity, ef ficient busi ness

managenment, or efficient service.

Busi ness of banking thrives on its reputation for
probity of its ,dealings, efficiency of the service it
provi des, courtesy and pronptness of the staff, and above-
all the confidence it inspires anmong the custoners for /the)
safety of the funds entrusted. The Reserve Bank, it is
true, exercises stringent control over the transactions
whi ch banks carry on in India. Existence of these powers
and exercise thereof may and do ensure to a certain ' extent

the safety of the funds entrusted to the Banks. But the
business which a bank attracts still depends upon the
confidence which the depositor reposes in the nanagenent. A
bank is not |like a grocer’s shop : a custonmer does not

extend his patronage to a

(1) L.R [1896] A C 7.
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bank nerely because it has a branch easily accessible to
hi m Qutside the public sector, there are 50 Indian
-schedul ed banks, 13 foreign banks, beside 16 non-schedul ed
banks. The deposits in the banks not taken over under the
Act range between Rs. 400 crores and a few | akhs of rupees.
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Deposits attracted by the najor private comrercial banks are
attributable largely to the personal goodwll of t he
nmanagenent . The regulatory provisions of the Banki ng
Conpanies Act and the control which the Reserve Bank
exerci ses over the banks may to a certain extent reduce the
chance of the resources of the banks being m sused, but a
banki ng conpany for its business still largely depends upon
the reputation of its managenent. W are unable to agree
with the contention raised in the Union's affidavit that a
banki ng establishnment has no goodwill, not are we able to
accept the plea raised by the Attorney-General that the
val ue of the goodwi Il of a bank is insignificant and it may
be ignored in val uing the undertaking as a going concern

Under cl. (f) of Sch. Il provision is nade for valuing a
proportionate part of the premumpaid in respect of al
| easehold properties to the wunexpired duration of the
| eases, but there 1is no provision made for paynent of
conpensation for the unexpired period of the |eases. Having
regard to the present-day conditions it is clear that wth
rent control on |eases operating.in various States the
unexpi red period of |ease has also a substantial val ue.

The val ue determ ned by excluding inmportant conponents

of the undertaking, such as the goodw Il and value of the
unexpired period of |eases, will not, in our judgnment, be
conpensation for the undertaking.

The other defects in the method of valuation, it was

claimed by M. Palkhivala, are the “inclusion of certain
assets such as cash, choses in action and similar assets,
which under the |aw are not regarded as capable of being
acquired as property.  This-inclusion, it~ is contended,
vitiates the schene of -acquisition. Under cl. (a) of Part
1- Assets-the anmpunt of cash in hand and with the  Reserve
Bank and the State Bank of India (including foreign currency
notes which shall be convertedat the narket rate of
exchange) are liable to be included. Cash in hand is not an
item which is capable of being conpul sorily acquired, not
because it is not property, but because taking over the cash
and providing for acquisition thereof, conpensation payable
at sone future date anpunts to levying a "forced loan" in
the guise of acquisition. This Court in State of Bihar v.
Mahar aj adhiraja Sir Kameshwar Singh of Darbhanga and O's. (1)
held that cash and choses in action are not capable of
conpul sory acquisition. That

(1) [1952] S.C.R 889.
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vi ew was repeated by this Court in Bonbay Dyeing & -Manufac-
turing Cc,. Ltd. v. State of Bonbay(’') and Ranojirao

Shinde’s case(’) W do not propose to express our opinion on
the question whether in adopting the nethod of determination
of conpensation, by aggregating the value of assets /which
constitute the undertaking, the rule that cash and.choses in
action are incapable of conpulsory acquisition may be
appl i ed.

Under item (e) the value of any | and or buildings is one
of the assets. The first Explanation provides that for the
purpose of this clause (cl. (e) ) "value" shall be deened to
be the market value of the |land or buildings, but where such
mar ket val ue exceeds the "ascertained val ue" determined in
the manner specified in Explanation 2, the value shall be
deened to nean such " ascertained value". The value of the
land and buildings is therefore the market value or the
"ascertai ned val ue" whichever is less. Under Explanation 2,
cl. (1) "ascertained value" in respect of buildings which
are wholly occupied on the date of the comrencenent of the
Act is twelve tinmes the amobunt of the annual rent or the
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rent for which the building my reasonably be expected to be
let from year to year reduced by certain specific itens.

This provision, in our judgnent, does not Jay down a
rel evant principle of value of buildings. In the first
pl ace, making a provision for payment of capitalised annua
rental at.......... twel ve tines the amount of rent cannot

reasonably be regarded as paynent of conpensation having
regard to the conditions prevailing in the noney narket.
Capitalization of annual rent which is generally based on
controlled rent under sone State Acts at rates pegged down
to the rates prevailing in 1940 and on the footing that
investment in buildings yields 8-1/3%return furnishes a
whol |'y m sl eadi ng resul t whi ch cannot be call ed
conpensati on. Val ue of inmnovable property has spiralled
during the last fewyears and the rental which is nostly
controll ed does not bear any reasonable relation to the
econom c return fromproperty.. If the building is partly
occupied by the Bank itself and partly by a tenant, the
ascertained value wll be twelve times the annual renta
received, and the rent for which the renaining part occupied
by the Bank nay reasonably be expected to be let out. By
the Act the corresponding new banks take over vacant
possessi on of the |ands and buil di ngs bel onging to the named
banks. There is in the present conditions considerable
val ue attached to/vacant business prenises in urban areas.
True conpensation for vacant prem ses can be ascertai ned by
finding out the market value of conparable premises at or
about the tine of the vesting of the undertaking and not by
capitalising the ‘rental -actual” or esti mat ed. Vacant
prem ses, have a considerably larger value than

(1) [1958] S.C.R 1122.

(2) [1968] 3 S.C. R 489.
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busi ness preni ses which are occupied by tenants. The Act
i nstead’ of taking into account the value of the prem ses as
vacant prem ses adopted a nmethod which cannot be regarded is

rel evant. Prima facie, this would not give any /reliable
basis for determning the conmpensation for the ‘land and
bui | di ngs. .

Again in determ ning the conpensation under cl. (e), the
annual rent is reduced by several outgoings and the bal ance
is capitalized. The first itemof deduction is one-sixth of
the anpunt thereof on account of maintenance and repairs.:
Whet her the building is old or new, whether it requires  or
does not require naintenance or repairs 16-2/ 3% of thetota
amount of rent is liable to be deducted towards maintenance
and repairs. The vice of items (v) & (vi) of cl. (1) of
Expl anation 2 is that they provide for deduction, of a
capital charge out of the annual rental which according to
no rational system of valuing property by capitalization of
the rental nmethod is admissible. Under item (v) where the
building is subject to a nortgage or other capital charge,
the anmpbunt of interest on such nortgage or charge, and under
item (vi) where the buil ding has been acquired, constructed,
repaired, renewed or re-constructed with borrowed capital,
the anmpbunt of any interest payable on such capital, are
liable to be deducted fromthe annual rental for determ ning
the ascertained value. These encunbrances are also I|iable
to be deducted under the head "liabilities". A sinmple
illustration may suffice to pinpoint the inequity of the
nmet hod. In respect of a building owned by a bank of the
value of Rs. 10 | akhs and nortgaged for say Rs. 7,50,000
interest at the rate of 8% (which nay be regarded as the
current comercial rate) would anpbunt to Rs. 60, 000. The
estimted annual rental which would ordinarily not exceed
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Rs. 60,000 has under cl. (e) to be reduced in the first
i nstance by other outgoing. The assets would show a ninus
figure as value of the building, and on the liabilities side
the entire anpunt of nortgage liability would be debited.
The rmethod provided by the Act pernits the annual interest
on the ampunt of the encunbrance to be deducted before
capitalization, and the capitalized value is again reduced
by the anount of the encunbrance. |In effect, a single debt
is, in determning the conpensation debited twice, first, in
conputing the value of assets, and again, in computing the
liabilities.

We are wunable to accept the argunent raised by the
AttorneyGeneral that under the head "liabilities" in Part 11
only those nortgages or capital charges in respect of which
the amount has fallen due are liable to be included on the

l[iabilities side. Under the head "liabilities" the tota
anmount of all outside liabilities existing at t he
commencenment of the Act, and all contingent Iliabilities

whi ch t he correspondi ng new bank nmay reasonably be expected
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to be required to neet out of its own resources on or after
the date of conmencenent of the Act wll have to be
i ncluded. Wen even contingent liabilities are included in
the total anmount of ‘all outside liabilities, a nortgage debt
or capital charge must be taken into account in determ ning
the liabilities by which the aggregate of the value of
assets is to be reduced, even if the period of the nortgage
or capital charge has not expired.” The liability wunder a
nortgage or capital « charge exists whether the peri od
stipulated wunder the deed creating the _encunbrance has
expired or not.

Under cl. (2) of Explanation 2, it. is provided that
bui | di ngs which are partly occupi ed, the valuation shall be
made on the basis of the "plinth area" occupied and
multiplying it by the proportion which that area bears to
the total plinth area of the buildings. The wuse of the

expression "plinth area" appears to be unfortunate. What
was intended is "floor area". If the expression "plinth
area" is understood to nean "floor area", no fault rmay be

found wth the principle underlying cl. (2) of Explanation
2.

Under cl. (3) of Explanation 2, where there is open
| and whi ch has no building erected thereon, or which is not
appurtenant to any building, the value is to be deternined
"with reference to the prices at which sales or purchases of
simlar or conparable | ands have been nade during the period
of three vyears imediately preceding the date of the
commencement of" the Act. Wiereas the value of the  open
land is to be the market value, the value of the land 'with
buildings to be taken into account is the value determ ned
by the nmethod of capitalization of annual rent or market
val ue whi chever is less. The Explanation does not take into
account whether the construction on the land fully devel ops
the land, and the rental is economc.

W are, therefore, wunable to hold that item (e)
specifies a relevant principle for det erm nati on of
conpensation for lands and buildings. It is not disputed
that the mmjor Banks occupy their own buildings in inmportant
towns, and investments in buildings constitute a part of the
assets of the Bank which cannot be treated as negligible.
By providing a nethod of valuation of buildings which is not
rel evant the amount determned cannot be regarded as
conpensati on.

We have already referred to item (f) under which a propor-
tionate part of the premumpaid is liable to be included in
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the assets but not the value for the unexpired period of the
| eases. Item (h) provides for the inclusion of the nmarket
or realizable value, as may be appropriate, of other assets
appeari ng on

607

the books of the bank, no value being allowed for
capitalized expenses, such as share-selling conm ssion

organi zati onal expenses and brokerage, |osses incurred and
simlar other itens.

M. Pal khivala urged that certain assets which do not
appear in the books of account still have substantial value,
and they are omtted fromconsideration in conmputing the
aggregate of the value of assets. Counsel said that every
bank is permitted to have secret reserve and those secret
reserves nmay nhot appear in the books of account of the
banks. W are unable to accept that contention. A banking
conpany is entitled to withhold fromthe bal ance-sheet its
secret reserve, but there nust be sonme account in respect of
those ' secret reserves. The expression "books of the Bank"
may not ‘be equated with the bal ancesheets or the books of
account only.

The expression "liabilities" exi sting at t he
commencement of the Act includes "all debts due or to becomne
due.” Under the head "liabilities" contingent Iliabilities

whi ch the correspondi ng new bank nmay reasonably be expected
to be required to neet out of its own resources on or after

the date of commencenent of the Act are to be debited. The
cl ause is badly  drafted. The ~present value of t he
contingent liabilities at the date of the acquisition and

not the total contingent liabilities may on any rationa
system of accounting be debited against the aggregate value
of the assets. For instance, if a banking conmpanyis |iable
to pay to its em poyees gratuity, the present value of the
liability to pay gratuity at the date of the acquisition
made on acturial calculation may al one be debited, and not
the total face-value of the liability.

The Attorney-General contended that even /if the

goodwi I | of a banking conpany is of substantial value, and
i nclusion of the goodwill is not provided for, or the value
of buildings and lands is not the market value, —or that
there is a departure from recognized principles for

determ nati on of conpensation, the deficiencies in the  Act
result nerely in inadequate conmpensation within the _nmeaning
of Art. 31(2) of the Constitution and the Act cannot on

that account be challenged as invalid. W are  unable to
agree wth that contention. The Constitution guarantees a
right to compensation-an equival ent in noney of the property

conpul sorily acquired. That is the basic guarantee. The
| aw rmust therefore provide conpensation, and for determ ning
conpensation rel evant principles nust be specified :if the

principles are not relevant the ultinmate value determned is
not comnpensati on

The Attorney-General also contended ’'that if in
consequence of the adoption of the nmethod of valuation, an
anmount det erm ned
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as conpensation is not illusory, the Courts have no
jurisdiction to question the validity of the law, unless the
law is expropriatory, for, inthe ultimte analysis the
grievance relates to the adequacy of conpensation. He
contended that the exclusion of one of the elenents in
fixing the conpensation, or application of a principle which
is not a recognized principle, results in inadequate price,
and is not open to challenge, and relied in support upon the
observations made in P. Vajravelu Midaliar’s case(’), (at p.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 66 of 108

631), which we have already quoted in another context in
relation to the challenge to the validity of the Land
Acqui sition (Madras Anendnent) Act, 1961, which excluded in
determ ning conpensation, the potential value of the |and.
The Court held that exclusion of potential value amunted to
gi ving i nadequat e conpensati on and was not a fraud on power.
The principle of that case has no application when val uation
of a wundertaking is sought, to be nade by breaking it up
into several heads of assets, and inportant -heads are
excl uded and ot hers val ued by the application of irrelevant
principles, or principles of which the only claim for
acceptance is their novelty. The Constitution guarantees
that the expropriated owner nust be given the value of his

property, i.e., what nay be regarded reasonabl y as
conpensation for Jloss of ‘the property and that such
conpensation should not be illusory and not reached by the
application of _irrelevant principles. In our Vi ew,

det erm nati on of conmpensation to be paid fox the acquisition
of an undertaking as a unit after awardi ng conpensation for
sonme items which go to make up the undertaking and omitting
i mportant itens ampbunts to adopting an irrelevant principle
in the deternination of the value of the wundertaking, and
does not furnish compensation to the expropriated owner.

The Attorney-Ceneral contended that the total value of
the undertaki ng of 't he naned banks even cal cul ated accordi ng
to the nmethod provided in Sch. 11 exceeded the total narket
val ue of the shares, and on that account there is no ground
for holding that the | aw providing for conpensation denies
to the shareholders the guarantee of the right to
conpensati on under Art. 31(2). But there is no evidence on
this part of the case.

Conpensati on may be provided under a statute, otherw se

than in the formof noney : it may be given as equival ent of
noney, i.e. a bond. But in judging whether the |Iaw provides
f or conpensati on, the noney  value at the dat e of
expropriation of what is given as conpensation, nust be
consi der ed. If the rate of interest conpared wth the
ruling commrercial rate is low, it will reduce the present

value of the bond. The Constitution guarantees a right to
conpensati on-an equi val ent of the property

(1) [1965] 1 S.C. R 614.
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expropriated and the right to conpensation cannot be
converted into a loan on terns which do not fairly conpare
with the prevailing conmercial terms. |f the -statute in
providing for conmpensation devises a schene for paynent of
conpensation by giving it in the formof bonds, and the
present value of what is determined to be given is thereby
substantially reduced, the statute inpairs the guarantee of
conpensati on.

A schene for paynment of conpensation nmay take many forms.
| f t he present value of what is gi ven reasonabl y
approximates to what is determ ned as conpensati on accordi ng
to the principles provided by the statute, no fault may be
f ound. But if the |law seeks to convert the conpensation
determned into a forced |loan, or to give conpensation in
the formof a bond of which the narket value at the date of
expropriati on does not approximate the amount determ ned as
conpensation, the Court must consider whether what is given
is in truth conmpensation which is inadequate, or that it is
not conpensation at all. Since we are of the viewthat the
scheme in Sch. 11 of the Act suffers fromthe vice that it
does not award conpensation according to any recognized
principles, we need not dilate upon this matter further. W
need only observe that by giving to the expropriated owner




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 67 of 108

conpensation in bonds of the face-,value of the anount
determ ned maturing -after many years and carrying a certain
rate of interest, the <constitutional guarantee is not
necessarily conplied with. If the market value of the bonds
is not approximately equal to the face-val ue, t he
expropriated owner may raise a grievance that the guarantee
under Art. 31(2) is inpaired.

W are of the viewthat by the nmethod adopted for
val uation of the undertaking, inportant itens of assets have
been excluded, and principles some of which are irrelevant
and some not recogni sed are adopted. What is determ ned by
the adoption of the nmethod adopted in Sch. 11 does not award
to the named banks conpensation for |oss of their
undertaking. The ultimate result substantially inpairs the
guarantee of conpensation, and on that account the Act is
liable to be struck down.

V. Infringenent of the guarantee of freedom of trade,
conmer ce and intercourse under ‘Art. 301--

in the view we have taken the provisions relating to
determ nation and paynent of conpensation for conpul sory
acqui sition of the undertaki ng of the named banks inpair the
guarantee under Art. 31(2) of the Constitution, we do not
deem it necessary to deci de whether Act 22 of 1969 violates
the guarantee of freedomof trade, conmerce and intercourse
in respect of the (1) agency business; (2) business of
guarantee and i ndemity carried on by the- named banks.

L 8 SupCl/70
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V. Validity of the retrospective operation given to Act 22
of 1969 by s. 1(2) and S. 27-

The argunent raised by M. Pal khivala that, even if the
Act is within the competence of the Parlianment and does
not inpair the fundanental rights under Arts. 14, 19(1)(f) &
(g), and 31(2) in their prospective operation, S. 1(2) and
S. 27(2), (3) & (4) which give, retrospective operation as
from July 19, 1969, are ‘invalid, need not also be
consi der ed.

Nor does the argument about the validity of sub-ss. (1) &

(2) of S. Il and S. 26 of the Act survive for consideration
Accordingly we hold that-
(a) the Act is wthin t he legi sl ative

conpet ence of the Parlianment; but
(b) it makes hostile discrimnation _against
the nanmed banks in that it prohibits the nanmed
banks from carrying on banking busi ness,
whereas other Banks-Indian ‘and Foreign-are
permtted to carry on banking business, and
even new Banks may be forned which may engage
i n banki ng busi ness;
(c) it inreality restricts the nanmed / banks
from carrying on business other than- banking
as defined in s. 5(b) of t he Banki ng
Regul ati on Act, 1949; and
(d) that the Act violates the guarantee of
conpensation wunder Art. 31(2) in that it
provides for giving certain anmounts determ ned
according to principles which are not rel evant
in the deternination of conpensation of the
undertaking of the naned banks and by the
nmet hod prescribed the anpbunts so decl ared can-
not be regarded as conpensation
Section 4 of the Act is a kingpin in the nechanism of
the Act. Section 4, 5 and 6 read with Sch. Il provide for
the statutory transfer and vesting of the undertaking of the
naned banks in the correspondi ng new banks and prescribe the
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net hod of determ ning conpensation for expropriation of the
undertaki ng. Those provisions are, in our judgnent, void as
they inmpair the fundamental guarantee under Art. 31(2).
Sections 4, 5 & 6 and Sch. |l are not severable from -the
rest of the Act. The Act nust, in its entirety, be declared
voi d.

Petitions Nos. 300 and 298 of 1969 are therefore
allowed, and it 1is declared that the Banking Conpanies
(Acquisition and Transfer of Undertakings) Act 22 of 1969 is
invalid and the action
611
taken or deenmed to be taken in exercise of the powers under
the Act is declared unauthorised. Petition No. 222 of 1969
is dismssed. There will be no order as to costs in these
three petitions.

Ray, J.There are 89 commerci al banks operating in India.
O these 89 banks 73 are Scheduled and 16 are non-Schedul ed
banks. The 73 Schedul ed banks conprise State Banks with 7
subsi diari'es aggregating 8, 15 foreign banks, 14 banks which
-are t he subject natter  of the Banki ng Conpani es
(Acquisition —and Transferof Undertakings) Odinance No. 8
of 1969 (hereinafter referredto for the sake of brevity as
the 1969 Ordi nance) and the Banki ng Conpanies (Acquisition
and Tr ansf er of ~ Undertakings) Act " No. 22 of 1969
(hereinafter referred to for the sake of brevity as the 1969
Act) and 36 banks which are outside the scope of the 1969

Act . The State Banks have 27 per cent” of -~ the aggregate
deposit of all commercial banks and 32 per cent of the
credit of all commercial banks. The State Bank and its 7

subsi di ari es have Rs. 1239 crores including current account
in the total deposit and the total credit of the State Bank
and its subsidiaries is Rs. 1186 crores. The 14 Schedul ed
Banks each of which has over Rs. 500 crores of deposit which
are the subject matter of the 1969 Ordinance and the 1969
Act (hereinafter referred to forthe, sake of brevity as the
14 banks) and have Rs. 2632 crores of deposit and the credit

ampbunts to Rs. 1829 crores. |In other words, these 14 banks
have 56 per cent of the total deposit and little over 50 per
cent of the total credit of the commercial banks. The36

schedul ed banks which are ’outside the 1969 O dinance and
the 1969 Act have Rs. 296 crores of deposit, viz., 6.3 per
centof the aggregate deposit and the credit is Rs. 197
crores, or in other words, 4.5 per cent of the total ~credit
of the commercial banks. The 15 foreign banks have 10 per
cent of the credit and 10 per cent of the ~deposit. These
foreign banks have Rs. 478 crores of deposit and the credit
is Rs. 385 crores. The 16 nonschedul ed banks have Rs. 28
crores of deposit and the credit is about Rs. |16 crores.
The non-schedul ed banks have less than 1 per cent of the
total credit and of the deposit. The aggregate deposits of
the State Bank of India and its 7 subsidiaries and of the 14
banks is 82.8 per cent (26.5 %+ 56.3 %) of the tota
deposits of 89 conmercial banks and the aggregate credit of
the said banks is 83.4 per cent (32.8% + 50.6% ) of the
total credit of the 89 comercial banks.

O the 89 comercial banks the State Banks have 2454
branches, nanely, 30 per cent of the branch offices. The 15
foreign banks have 138 branch offices including branches.
The 36 schedul ed banks which are outside the 1969 O di nance
and the 1969 Act have 1324 offices. The 16 non-schedul ed
banks have 216
612
of fices. The 14 banks have 4130 offices which represent
about little over 50 per cent of the offices. The aggregate
of the nunber of offices of the State Bank and its 7
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subsidiaries and the 14 banks is 6584 being 79.8 per cent of
the total number of branch offices of the 89 comercia
banks.

On 19 July, 1969 Odinance No. 8 of 1969 called the
Banki ng Conpani es (Acquisition and Transfer of Undert aki ngs)
Ordi nance. 1969 was promnul gated by the Vice-President acting
as President. It was an Ordinance to provide for the
acquisition and transfer of the wundertakings of certain
banki ng conpanies in order to serve better the needs of
devel opnent of the econony in conformty wth nationa
policy and objectives and for matters connected therewith or
i ncidental thereto. The Ordi nance cane into force on 19
July, 1969. The Odi nance was repeal ed on 9 August, 1969 by
t he Banki ng Conpani es’ (Acquisition and Tr ansfer of
Undert akings) Act, 1969 which came into force on 9 August,
1969. The object of the Act was similar to that of the
Ordi nance. There are sone differences between the O dinance
and the Act but it is not necessary for the purpose of the
present natter to refer to the same.

Broadly stated, as a result of the 1969 Act the
undertaking of every existing bank was transferred to and
vested in the correspondi ng new bati k on the comencenent of
the Act. The existing banks mean the 14 banks. The
correspondi ng new ~‘banks nean the banks  nentioned in the
First Schedule to the 1969 Act in which is vested the
undert aki ngs of the existing banks. Section 5 of the 1969
Act deals with the effect of vesting. First, t he
undertaking shall be deemed to include all assets, rights,
powers, authorities and privileges and all property, novable
or inmmovabl e, cash bal ances, reserve funds, investnments and
all other rights and interests arising out of such property
as were imredi ately before the commencenent of the Act in
the; ownership, possession, power or control of the existing
banks in relation to the under’taking, whether wthin or
wi t hout India, and all books of accounts, registers, records
and all other documents of whatever nature relating thereto.
Secondly, the undertaking shall also be deened to  include
al | borr owi ngs, liabilities (i ncl uding conti ngent
[iabilities) and obl i gations of . whatever kind’ then
subsi sting of the existing bank in relation to the
undert aki ng. Thirdly, if accordingto the laws of any
country outside India, the provisions of the 1969 Act by
thenselves are not effective to transfer or vest any  asset

or liability situated in that country which forns part ~ of
the wundertaking of an existing bank to, or in, t he
correspondi ng new bank, the affairs of the existing bank in
relation to such asset or liability shall, on and from the

commencenent of this Act, stand entrusted to the chief
executive officer for the tine
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bei ng of the correspondi ng new bank who will take all ' steps
as required by the laws of the foreign country for the
purpose of affecting such transfer or vesting. Fourt hly,

all contracts, deeds, bonds, agreenments, powers of attorney,
grants of l|egal representation and other instrunents  of
what ever nature, subsisting or having effect inmediately
before the comencenment of the 1969 Act and to which the
existing bank is a party -and which are in favour of the
exi sting bank shall be of as full force and effect against
or in favour of the corresponding new bank and nmay be
enforced or acted upon as fully and effectually as if in the
place ,of the existing bank the correspondi ng new bank had
been a party thereto or as if they had been issued in favour
of the corresponding new bank. Fifthly, there are
provisions that suits, appeals, or other proceedi ngs pending
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by or against the existing bank be continued, prosecuted and
enforced by or against the correspondi ng new bank.

Section 6 of the 1969 Act provides for paynment of
conpensation and the second Schedule to the Act sets out the
principles of determ nation of conpensation by excluding
l[iabilities fromassets. Section 11 of the Act enacts that
the corresponding new bank shall be guided by such
directions in regard to matters of policy involving public
interest as the Central CGovernnent nmay, after consultation
with the GCovernor of the Reserve Bank, give, and if any
guestion arises whether a direction relates to a matter of
policy involving public interest, it shall be referred to
the Central Governnent and the decision of the Centra
CGovernment thereon shall be final. Section 12 provides for
appoi nt nent of an Advi sory Board to advi se the custodi an of
the corresponding new bank. ' The custodian is the chief
executive officer of the corresponding new bank. The
Chairman of the existing bank holding office before the
comencenent of the-Act beconmes a custodian of t he
corresponding new bank. The custodian is to hold office
during the pleasure of the Central Government. Section 13
of the Act provides power of the Central Covernnment to rmake
schene. Section 15 i's an inportant provision in the Act.
Under that section a ~Chairman, nanaging or whole-time
director of an existing bank shall, on the commencenent of
the Act, be deened to have vacated office and every other
director of Such bank shall, until directors are duly
el ected by such existing bank, be deemed to continue to hold
such office. 'The said Board may transact all or any of the
various kinds of business nentioned in section 15. The
ot her provision in section 15 s that the existing bank may
carry on any busi ness other than banking.

The Act of 1969 by reason of section 1(2) thereof s
deened to have cone into force on 19 July, 1969. Section 27
of the Act contains four sub-sections providing for the
repeal of the
614
Ordinance and enacting first, that notwi thstanding the
repeal of the Ordinance, anything done or any action’  taken
including any order made, notification issued or direction
gi ven, under the said Ordinance shall be deenmed to have been
done, taken, nmade, issued or given, as the case may  be,
under the corresponding provisions of this Act; secondly,
that no action or thing done under the said O di nance shall
if it is inconsistent with the provisions of this Act, be of
any force or effect and thirdly notwi thstanding -anything
contained in the Ordinance no right, privilege, ~obligation
or liability shall be deenmed to have been acquired, accrued
or incurred thereunder

The petitioner Rustom Cavasjee Cooper is a share-hol der
of the Central Bank of India Ltd. and of 3 other  existing
banks and has current and fixed deposit accounts with | these
banks and is also a director of the Central Bank of ' India.
The petitioner has challenged the validity of the 1969
Ordinance and the 1969 Act and has contended that his
fundanental rights under Articles 14, 19 and 31 have been
infringed by these neasures.

M. Pal khival a, counsel for the petitioner, contended
that the Act of 1969 was effective only from9 August, 1.969
and could not have any effect on or from 19 July, 1969 unti
9 August, 1969 because there could not be any retrospective
ef fect given to any piece of |legislation which affected the
fundanental right to property. It was said that the
val idation woul d be effective as fromthe date when the |aw
was actually passed and any retrospective effect would
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offend Article 31(2) of the Constitution. It was said that
acquisition wunder Article 31(2) could only be by authority
of law and authority of law could only mean a law in force
at the date of the taking. It was enphasised that the |[|aw
must be in existence at the material time and there was no
difference between a law under Article 20(1) and law in
rel ation to Article 31(1) or Article 31(2) of the
Constitution.

The Attorney General on the other hand contended that
the validity of any law either prospective or retrospective
affecting all or any of the fundanental rights under Article
19 has to be judged by the requirenment laid down in Article
19 and the wvalidity of a law either prospective or
retrospective acquiring property has to be judged by the
requi rements laid down in Article 31(2).

This Court dealt with retrospective legislations in the
cases of Ms. Wst Ramad Electric Distribution Conpany
Ltd. v. State of Madras(1l) and State of Mysore v. Achiah
Chetty'! (2). In the case of Ms. West Rammad Electric
Di stribution Conpany Ltd.(’) this Court held that there was
di fference between the provisions
(1) [1963] 2 S.C R 747.

(2) A1.R [1969] S.C 477,
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contained in Article 20(1) and Article 31(2) of the
Consti tution. Article 20(1) refers tolawin force at the

time of the conmission of the act- charged-as an offence
whereas Article 31(2) does not contain any 'such word of
[imtation as to lawbeing in force at the time but speaks
only of authority of a law. This vital distinction between
Article 20(1) and Article 31(2) is to be kept. in the
forefront in appreciating the soundness of the proposition
that retrospective legislation as to acquisition of property
does not violate Article 31(2).

In the case of Ms. West Ramad Electric Distribution
Conpany(1l) the 1954 WMadras  Act -“incorporated the mai n
provisions of the earlier Madras Act of 1949 in validating
actions taken under the earlier 1949 Act. The 1949 Act had
been challenged in earlier proceedings when this Court held
the 1949 Act to be ultra vires. Section 24 of the 1954
Madras Act was intended to validate a notification  of
acquisition of undertaking issued on 21 Septenber, 1951
under the, 1949 Act by providing that orders nmade, decisions
or directions given, notifications, issued, if they would
have been validly nade under the 1949 Act were declared to
have been validly nade except the extent to which the order
was repugnant to the provisions of the [ater 1954 Act. In
the Madras case it was contended that the notification under
the 1949 Act in the year 1951 was not supported by any
authority or any pre-existing | aw because there was no /valid
law. That contention was repelled by Gaj endragadkar, J. who
spoke for the Court, "If the Act is retrospective in
operation and section 24 has been enacted for the purpose of
retrospectively val i dati ng actions t aken under the
provisions of the earlier Act, it nust follow by the very
retrospective operation of the relevant provisions that at
the tinme when the inmpugned notification was issued, these
provi sions were in existence. That is the plain and obvious
effect of the retrospective operation of the statute.
Therefore in considering whether Article 31(1) has been
conplied with or not, we nust assume that before the
notification was issued, the relevant provisions of the Act
were in existence and so, Article 3 1 (1) nmust be held to
have been conplied with in that sense"

Article 20(1) cannot by its own ternms have any
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retrospective operation whereas Article 31(2) can and that

is avital distinction between the two Articles. That is
why there cannot be a retrospective legislation with regard
to creation of an offence. |If people at the tine of the

conmi ssion of an act did not know that it was an’ offence
retrospective creation of a new offence in regard to such an
act woul d put people to new peril which was not in existence
at the tine of the conmmi ssion of the act. Counsel for the
petitioner contended that retrospective validation of
acquisition fell wthin the mschief of the decision of
Punj ab Provi nce v. Dau-

(1) [1963] 2 S.C R 747.
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lat Singh & Gthers(’) where the Judicial Conmittee dealing
with section 5 of the Punjab Alienation Act which provided
for the avoidance ~of benanm transactions as therein
speci fied which were entered into either before or after the
comencenent of the Act of 1938 held that the same was ultra
vires the Provincial Legislature because it woul d operate as
a prohibition to affect the past transactions. The
retrospective el enent however was severed in that case by
the del etion of the words "either before or" in the section
and the rest of the provisions were left to operate
prospectively and validly. The ratio of the decision is
that past transactions which had been closed and title which
had been acquired were sought to be reopened or set aside
and the sane could not be within the l'egislative conpetence
of section 298 of the Governnment of India Act, 1935 which
conferred power to prohibit the sale or  nortgage of
transacti ons. The words 'prohibit sale or nortgage’ in
section 298 of the Government of India Act, 1935 were
construed to nmean prospective or future prohibition as the
words used plainly refer to things or transactions in
future.

The decisions of this Court in Ms. West  Rammad
Electric Distribution Conpany (2) and State of Msore v.
Achiah Chetty(3) are anple authorities for the proposition
that there can be retrospective |egislation affecting
acqui sition of property and such retrospective operation and
validation of actions with regard to acquisition does not
offend Article 31 (2) of the Constitution. In~State of
Mysore and Anr. v. D. Achiah Chetty etc.(’ ) Hidayatullah
C.J. considered the Bangal ore Acquisition of Lands Act, 1962
whi ch consisted of two sections whereof the second was  in
relation to validation of certain acquisition of |ands and
orders connected therewith. |In short that section provided
that all acquisition, proceedings, notifications or orders
were validly made, held or issued with the result that the
Act validated all past actions notw thstandi ng any breach of
Cty of Bangal ore |nprovenent Act, 1945. Hidayatul lah; C. J.

sai d "What the legislation has done, is to nake
retrospectively a single law for the acquisition of | these
properties. The legislature could always have repeal ed
retrospectively the | mpr ovenent Act renderi ng al

acquisitions to be -governed by the Mysore Land Acquisition
Act al one. This power of the legislature is not denied.
The resulting position after the Validating Act 1is not
different. By the non-obstante cl ause the I nprovenment Act

is put out of the way and by the operative part the
proceedings for acquisition are wholly brought wunder the
Mysore Land Acquisition Act to be continued only under that
Act. The

(1) 73 1. A 59.

(3) [1969] 3 S.C R 55

(2) [1963] 2 S.C. R 747.
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Validating Act renoves altogether from consideration any
inmplication arising fromChapter IIl or section 52 of the
| nprovenent Act in nuch the same way as if that Act had been
passed". The correct legal position on the authority of
these decisions of this Court is that a |legislation which
has retrospective ef f ect af fecting acqui sition or

requisition of property is not wunconstitutional and is
valid. The Act of 1969 which is retrospective in operation
does not violate Article 31(2) because it speaks of
authority of a lawwthout any words of Ilimtation or
restriction as to law being in force at the tine.

Counsel for the petitioner next contended that the
expression "authority of a law' in Article 31(2) would have
the same neaning as the expression "authority of law' in
Article 31(1) and therefore a law acquiring property would
have to satisfy the tests required in Article 19(1)(f) of
the Constitution. Both Article 31(2) and 19(1)(f) relate to
property. ~ Both appear in Part 111 of the Constitution under
fundanental -~ rights. The Attorney CGeneral contended that
Article 31(2) and 31(2A) constituted a self contained code
relating to acquisition and requisition of property, and
once a property had been acquired by a law in conpliance
with the requirements of Article 31(2) there would not be
any right left under Article 19(1)(f) and the wvalidity of
such a law of acquisition of property for « public purpose
could not be exam ned again by the requirenments of Article
19(5) which is a relaxation of Article 19(1)(f).

The two requirenments of a law relating to acquisition or
requisition of property under Article 31(2) are : first,
that the acquisition or requisition of property can’ be nade
only for a public purpose, and secondly, it can only be by
authority of a | aw which provides for conmpensation.  Article
31(2A) further enacts that where alaw does not provide for
the transfer of the ownership or right to possession of any
property to the State or to a corporation owned or
controlled by the State, it shall not be deened to  provide
for the compul sory acquisition  or requi sitioning of
property.

The question for interpretation of Article 22 “of the
Constitution in the Ilight of Article 19 cane up for
consideration in the case of A K Gopalan v. State of
Madras(’), Kania, C J., Patanjali Sastri, Mahajan, Mikherjea
and Das, JJ. expressed the opinion that Article 19 of the
Constitution had no application to a law which related
directly to preventive detention even though as a result of
an order of detention, the rights referred to in sub-
,clauses (a) to (e) and (g) in general and sub-clause (d) in
particular, of clause (1) of Article 19 might be restricted

or abri dged.

(1) [1950] S.C.R 88.
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Fazl Ali, J. however expressed a contrary opinion. The
consensus of opinion in CGopalan’s case(’) was that so far as
substantive law was concerned, Article 22 of t he

Constitution gave a clear authority to the legislature to
t ake away fundanmental rights relating to arrest and
detention which were secured by the first two clauses of
that Article. Mikherjea, J. said about preventive detention
in relation to right of freedomunder Article 19. ", " Any
| egi slation on the subject would only have to conformto the
requirenents of clauses (4) to (7) and provided that is
done, there is nothing in the I anguage enployed nor in the
context in which it appears which affords any ground for
suggestion that such | aw nust be reasonable in its character
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and that it would be reviewable by the Court on that ground.
Both Articles 19 and 22 occur in the sane Part of the
Constitution and both of themsupport to lay down the

fundanental rights which the Constitution guarantees. It is
well settled that the Constitution must be interpreted in a
broad and |iberal manner giving effect to all its parts and

the presunption would be that no conflict or repugnance was
i ntended by its franers".

| shall now deal with some decisions of this Court as to
whet her a law acquiring property under Article 31(2) wll
have to comply with Article 19 (1) (f ) or in other words
whet her such law of acquisition of property for public
pur pose nust al so according to Article 19(5) be a reasonable
restriction on the right to hold property in the interests
of the general public. ~There are decisions of this Court to
the effect that acquisition of property under Article 31(2)
as it stood prior to amendment in 1955 is an instance of
deprivation of property nmentioned in Article 31(1) and the
two clauses of Article 31 are to be read together with the
result that Article 19(1)(f) has no application where a |aw
amounts to acquisition or requisition of property for a
public purpose under Article 31(2). Wen Article 31(2) was
amended by the Constitution Fourth Anendment Act, 1955, the
decisions of this Court on that Article held that Article
19(1)(f) applies /only to a deprivation of property under
Article 31(1) but not to a |law of acquisition of property
for public purpose under Article 31(2).~ | shall now refer
to these deci sions.

In the case of State of West Bengal v. = Subodh Copa
Bose(') the mpjority view of this Court was that clauses (1)
and (2) of Article 31 as these stood before the Constitution
Fourth Amendnent Act, 1955 are not mutually  exclusive in
scope and content but are to be read together and understood
as dealing with the sane subject, nanely, the protection of
the right to property by means of limtations on the | power
of the State and the deprivation contenplated in clause (1)
was held to be no other than the
(1) [1950] S C R 88.

(2) [1954] S.C.R 587.
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acqui sition or taking possession of the property referred to
in clause (2).

The view in Gopalan’s case(’) was again applied by this
Court in State of Bonbay v. Banji Munji and Anr. (2) also a
pre- Amendment case-where it was contended that Article 31(2)
did not exclude the operation of Article 19(1)(f) in
relation to Bonbay Land Acquisition Act, 1940. In dealing
with the contention as to whether the Bonbay Act was hit by
Article 19(1)(f) on the --round of unreasonable restriction
having been inposed on the right of the respondent to
acquire, hold and di spose of property Bose, J. said at page
780 of the Report "It is enough to say that Article 19(1)(f)
read wth clause (5) postulates the existence of property
whi ch can be enjoyed and over which rights can be exercised
because otherw se the reasonable restrictions contenplated
by <clause (5) could not be brought into play. |If there is
no property which can be acquired, held or disposed of, no
restriction can be placed on the exercise of the, right to
acquire, hold or dispose of it, and as clause (5)
contenpl ates the placing of reasonable restrictions on the
exercise of those rights it nust follow that Article
postul ates the existence of property over which these rights
can be exercised". Bose, J. thereafter said that when every
form of enjoynent of and interest in property is taken away
leaving the mere husk of title Article 19(1)(f) 1is not
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attracted
The principle laid down in Bhanji Minji’s case (2) was
considered in the case of Kaval appara Kottarathil Kochun

and Ors. v. The State of Madras and Os.(3). In that case a
guestion arose whether the Madras Mrumakkat hayam (Renova
of Doubts) Act, 1955 infringed the provisions of the
Constitution. The Act was passed after the Privy Counci

had decl ared the properties in possession of the Sthanee to
be; Sthanam properties in which the menbers of the tarwad
had no interest. The Madras Act, 1955 declared that
"notwi t hstanding any decision of Court, any stanam under
certain conditions nmentioned in the sections shall be deemed

to be and shall be ‘deened always to have been a
Mar umakkat hayam tarwad and the properties appertaining to
such a sthanam shall be deened to be and shall be deened

always to have been properties belonging to the tarwad".
Subba Rao, J. speaking for the mgjority view on the question
as to whether Article 3 1 (1) had to be read along wth
Article 19(1)(f) said "that Legislation in a welfare State
could be ~achieved only within the franmework of t he
Constitution and that is why reasonable restrictions in the
interest of the general public on the fundamental rights
were recognised in Article 19". |In that context this Court
(1) [1950] S.C.R 88.

(3) [1960] 3 S.C. R 887.

(2) [1955] 1 S.C R 777.
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held that a |law nade depriving a citizen of his property
shall be wvoid, unless the |law so made conmplied wth the

provisions of cl. (5) On Article 19 of the Constitution. At
page 916 of the Report Subba Rao, J. said that the
observations in Gopalan's case(’) would have no bearing on
Article 31(1) of the Constitution ~after clause (2) of
Article 31 had been anmended and clause (2A) had been
i nserted in that Article by the Constitution Fourth
Amendnent Act, 1955. Before the Constitution Fourth Anend-
ment Act this Court held that clauses (1) and (2) of Article
31 were not nutually exclusive- in scope and content but
were to be read together, nanely, that the words "-
acqui sition or taking possession" referred to-in clause (2)
of Article 31 prior to the Amendnment in 1955 were to be read
as an instance of deprivation of property wthin the nmeaning
of Article 31 (1) and therefore the sane was not subject to
Article 19. This is howthe decision in Bhanji~ Minji’'s
case(2) was explained by Subba Rao, J. in Kochuni’s case(3)

with the observation that "the decision in Bhanji ~Mnji’'s
case(’) no longer holds the held after the Constitution
Fourth Amendnent Act, 1955". It may be stated here . that

Kochuni’s case(’) was decided after the anendnent of Article
31 and that was enphasi sed by Subba Rao, J. to establish
that Article 3 1 ( 1) which dealt wth deprivation of
property other than by way of acquisition by the State was
to be a valid law or in conpliance with [imtations inposed
in Article 19(1) (f) and (5).

The question whether Article 19(1) (f) is to be, read
alongwith Article 31 (1) again raised its head in the case
of Smt. Sitabati Devi’ and Anr. v. State of Wst Bengal and
Anr. (4) Kochuni’s case(’)was decided on 4 May, 1960 and Sm
Sitabati’s case(’) was deci ded on 1 Decenber, 1961 though it
was reported much later in the Suprene Court Reports. In
Smt. Sitabati’s case(’) the question for consideration was
the wvalidity of the Wst Bengal Land (Requisition and
Acqui sition) Act, 1948. The Act provided for requisition
and al so for acquisition of land by the State Governnent for
mai nt ai ning supplies and services essential to the life of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 76 of 108

the community and for other purposes nentioned therein. The
Act al so provided for paynent of conpensation in respect of
requisition and acquisition. In Smt. Sitabati’'s case(\’)
it was contended that the Act offended Article 19(1) (f ) of
the Constitution as it put unreasonable restrictions on the
right to hold property. The High Court held that the Act
providing for acquisition of property by the State coul d not
be attacked for the reason that it -offended Article 19(1)
(f) on the authority of the decision in Bhanji Mnji V.
State of Bonbay(’'). The Hi gh Court further held that the-
deci sion in Kochuni’s case (3) did not hold that Article 31
(2)

(1) [1950] S.C.R 88.

(3) [1960] 3 S.C.R 887.

(2) [1955] 1 S. C R 777.

(4) [1967] 2 S.C. R _949.
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of the Constitution-did not exclude the applicability of
Article 19(1)(f). ~Sarkar, J. speaking for the Court said
that the H gh Court was right on both these points. Sarkar
J. pointed out-that Kochuni’s case(’) dealt with Article 31
(1) and it was not a case of -acquisition or requisition of
property by the State but-was concerned with the Ilaw by
which deprivation ~of property was brought about in other
ways and there Article 19 of the Constitution had to be
conplied with. In Snt. Sitabati’s case(’) it was said that
the observation in Kochuni’s case(’) that -Bhanji Mnji’s
case(’) "no longer holds the field" was to be understood as
meaning that it no | onger governed the case of " deprivation
of property by neans other than requisition and acquisition
by the State. To nmy mind it appears that the view of this
Court in Kochuni’'s case(’) and Snt. Sitabati’'s case(’) 1is
that Article 31(2) after the Constitution Fourth Anendnent
Act. 1955 relates entirely to acquisition or requisition of
property by the State and is totally distinct fromthe scope
and content of Article 31(1) with the result that  Article
19(1)(f) wll not enter the arena of acquisition or
requi sition of property by the State.

This Court in the recent decision of State of Gujarat v.
Shantilal Mangaldas and others(3) again considered the
applicability of Article 19(1)(f) in relation to acquisition
or requisition of property under the authority of a |aw
nmentioned in Article 31(2). The Bonbay Town Pl anni ng-Act of
1955 was challenged as unreasonable and a violation of
Article 19(1)(f) and (5). Shah, J. speaking for. the Court
considered Article 31(2) as it stood after the Constitution
Fourth Amendment Act, 1955 and said "clause (1) operates as
a protection against deprivation of property save by
authority of lawwhich it is beyond question, nust be a

valid law, i.e. it nust be within the | egislative conpetence
of the State legislature and nust not infringe any other
fundanental right. Clause (2) Guarantees that property
shall not be acquired or requisitioned [except in cases

provided by clause (5)] save by authority of |law providing
for compulsory acquisition or requisition and further
providing for conmpensation for the property so acquired or
requi sitioned and either fixes the anpbunt of conpensation or
specifies the principles on which, and the manner in which

the conpensation is to be determ ned or given". Thereafter
Shah, J. speaking for the Court said in repelling the
contention advanced that the i mpugned statute was
unr easonabl e. "This Court however held in Snt. Sitabati

Devi v. State of Wst Bengal (1) that a |aw nade under
clause (2) of Article 31 is not liable to be challenged on
the ground that it inposes unreasonable restrictions upon
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t he

(1) [1960] 3 S.C.R 887.
(3) [1955] 1 S.C R 777.
(2) [1967] 2 S.C. R 949.
(4) [1969] 3 S.C.R 341.
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right to hold or dispose of property within the neaning of
Article 19(1) (f) of the Constitution. |In Snt. Sit abat i
Devi’s case(’') an owner of Iland whose property was
requi sitioned under the West Bengal Land (Requisition and
Acqui sition) Act, 1948 questioned the validity of the Act by
a wit petition filed in the H gh Court of Calcutta on the
plea that it offended Article 19(1)(f) of the Constitution

This Court unaninously held that the validity of the Act
relating to acquisition and requisition cannot be questioned
on the ground that it offended Article 19(1)(f) and cannot
be deci ded by the criterion under Article 19(5)".

In my opinion Article 19(1)(f) does not have any
application to acquisition or requisition of property for a
public " purpose under authority of a |aw which provides for
conpensation —as nmentioned in Article 31(2) for t hese

reasons. First, the provisions of the Constitution are to
be interpreted in a harnonious manner. No provision of the
Constitution i s super f | uous or r edundant . (See

CGopal an’ scase(2) at page 252 per Mikherjea,J.). It cannot be
suggested that acquisition of property for public purpose is
not of the sanme content as acquisition for public interest
or in the interest of the public. It will be pedantry to
say that acquisition for public purpose is not in the
interest of the public.  Secondly, the contention on behalf
of the petitioner that Article.31(2) will haveto be read
along with Article 19(1)(f) for the purpose of deciding the
piece of legislation on the anvil ~of reasonabl eness of
restrictions in the interest of the general public will nean
that acquisition or requisitionfor a public purpose ' under
Article 31 (2) is enbraced withinArticle 19 (5). That
woul d be not only depriving (the provisions of the
Constitution of harnmony but al so naking Article 31(2) otiose
and a dead letter. By harnonising is neant  that each
provision is rendered free to ,operate with full vigour in
its own legitimate field. |If acquisition or requisition of
property for a public purpose has to satisfy again the test
of reasonable restriction in the interest of the genera

public then harnony is repelled and Article 31(2) becones a
nere repetition and neaningless. It could not be said that
when Article 31(2) was specifically enacted to deal with a
case of acquisition or requisition of property for a public
purpose the franers of the Constitution were not aware . that
it was a formof public deprivation of property. That is
why it is inportant to notice the distinction between
deprivation of property under Article 3 1 (1) which wll
relate to all kinds of deprivation of property other than
acquisition or requisition by the State and Article 31(2)
which deals only with such acquisition or requisition  of
property. Thirdly, Article 31(2) and 31(2A) is a self
contai ned code because (a) it provides for acquisition or
requisition with authority

(1) [1967] 2 S.C. R 949.

(2) [1950] S.C.R 88.
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of alaw, (b) the acquisition or requisitionis to be for a
public purpose, (c) the | aw should provide for conpensation
by fixing the anpbunt of conmpensation or specifying the
principles on which, and the nmanner in whi ch, t he
conpensation is to be determ ned and given and (d) finally,
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it enacts that adequacy of conpensation is not to be
guesti oned. In the case of acquisition or requisition of

property for public purpose with the authority of a |aw
providing for conpensation there is nothing nore to guide
and govern the law for acquisition or requisition than those
crucial words occurring in clause (2). Finally, the anend-
ment of Article 31 indicates in bold relief the separate and
distinctive field of law for acquisition and requisition by
the State of property for public purpose.

Mahajan, J. in the case of State of Bihar v. Mharaja
Dar bhanga(1l) spoke of public purpose in the background of
Article 39 which speaks of the Directive Princi pl es.
Article 39 enacts that the State shall in particular direct
its policy towards securing that the ownership and contro
of the material resources of the conmunity are SO
distributed as best to subserve conmon good and that the
operation of the econom c systemdoes not result in the
concentration of weal th and neans of production to the com
non detrinment. Inthe Darbhanga case(’) |and which was in
t he hands of few-individual s was to be nmade available to the
public. The purpose behind the Bi har Land Reform Act was to
bring general benefit to the conmunity. Mhajan, J. said
that "legislature is the best judge of what is good for the
conmuni ty, by whose suffrage it comes into existence and it
is not possible for this Court to say that there was no
pur pose behind the acquisition contenpl ated by the inpugned
statute. The purpose of the statuteis in accordance wth
the letter of the Constitution of India, It is fallacious to
contend that the object of the Act is toruin 5 1/2 mllion
people in Bihar........ It isdifficult to hold in the
present day conditions of the world that the neasures
adopted for the welfare of the community and sought. to be
achi eved by process of legislation sofar as to carry on the
policy of nationalization of land can fall on the ground of
public purpose. The phrase "public purpose” has to be
construed according to the spirit-of the tinmes in which
particular legislation is enacted and so constructed, the
acquisition of the estates has to be held to have been nmade
for public purpose". The neaning of the phrase 'public pur-
pose’ is predomnantly a purpose for the welfare of the
general public. These 14 banks are acquired for the purpose
of developing the national econony. It —is intended to
confer benefit on weaker sections and sectors. It _is not
that the legislation win have; the effect of denuding the
depositors in the 14 banks of their deposits. The
(1) [1952] S.C.R 889.
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deposits will all be there. The object of the Act according
to the legislation is to use the deposits in wder public
i nterest. What was true of public purpose when t he
Constitution was wushered in the md-century is a  greater
truth after two decades. One cannot be guided either by
passion for property on the one hand or prejudice against
deprivation on the other. Public purpose steers clear  of
bot h passi on and prej udice.

In regard to property rights the State generally has
power to take away property and justify such deprivation on
the ground of reasonable restriction in the interest of the
general public, but in case of deprivation of property by
acquisition or requisition the Constitution has conferred
power when the |aw passed provides conpensation for the
property acquired by the State. Therefore the acquisition
or requisition for public purpose is a restriction
recogni sed by the Constitution in regard to property rights.
In Kochuni’s case(’) this Court approved the observation of
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Harries, CJ. in the case of Iswari Prosad v. N. R Sen (2)
that the phrase 'in the interest of the general public’
means nothing nore than 'in the public interest’. A public
purpose is a purpose affecting the interest of the genera
public and therefore the WIfare State is given of
guarantee, giving of indemity and underwiting and (4)
busiprinciple as to what the legitinmte business of a bank
is.

Counsel for the petitioner contended that the word
"banki ng” would have the sane neaning as the definition of
" banki ng’ occurring in section 5(b) of t he Banki ng
Regul ati on Act of 1949 hereinafter referred to for the sake
of brevity as the 1949 Act. This contention was anplified
to exclude four types of business fromthe banking business
and therefore, the Act of 1969 was said to be not within the
| egi sl ative conpetence of banking under Entry 45 in List 1
These four types-of business are : (1) the receiving of
scrips or ot her val uables on deposit or for safe custody and
providing of safe deposit vaults, (2) agency business, (3)
busi ness ‘of . guarantee, giving of indemity and underwiting
and (4) - business of acting as executors and trustees.
" Banki ng’ was defined for thefirst time in the 1949 Act as
meaning the acceptance for the purpose of lending or
investments of deposits of nobney fromthe public repayable
on demand or ot herw se and withdrawabl e by cheque, draft or
ot herw se. In England there is no statutory definition of
banki ng but the Courts have evol ved a nmeaning and principle
as to what the legitimte business of a bank is.

In the case of Tennant, v. The Union Bank of Canada(’)
guestion’ arose as to whether warehouse receipts. taken in
security
(1) [1960] 3 S.C. R 887.

(3) [1894] A.C. 51.
(2) AT.R 1952 Cal. 273.
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by a bank in the course of business of banking, are matters
coming within the class of subjects described in section 91
sub-section. 15 of the British North Anmerica Act, nanely,
"banking, incorporation of Banks, and the issue of paper
noney’ . Lord Watson said that. the word 'banki ng
conprehends an expression which is, wide enough to enbrace
every transaction comng within the |egitimte business of a
banker. In Pal ner’s Conpany Precedents, 17th Ed. page 317
formNo. 98 will be found the usual menorandum of object  of
a bank. These objects conprise business of banking in al
branches including the receiving. of nmoney and val uabl es on
deposit or for safe custody, or otherwi se, the collecting
and transmtting nmoney and securities and transacting al
kinds of agency business commonly transacted by bankers.
The other objects in the formare to undertake and ~execute
any trusts the undertaki ng whereof nmay seem desirable, and
also to wundertake the office of executor, admnistrator,
receiver, treasurer, registrar or auditor. |In Banbury v.
Bank of Mntreal (') the House of Lords considered the
authority of the bank to give advice as to investnments —and
Lord Finday, L.C. said that "the limts of banker’s business
cannot be laid down as a matter of |aw The nature of
business is a question of fact, on which the jury are
entitled to have-regard to thier own know edge of business
and it is in this context that the present case nust be con-
sidered. It cannot be treated as if it was a matter of Pure
[ aw'.

In India, the Negotiable Instruments Act, 1881, Stanp
Act, 1889 and Bankers Book Evi dence Act, 1891 refer to the
expression banking wthout a definition. In the Indian
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Conpanies Act. 1913 for the first time in 1936 provisions
were introduced to govern banking conpanies. Entry 38 in
List 1 of the CGovernment of India Act, 1935 used the words
"banking that is to say the conduct of banking busi ness of a
Corporation carried on only in that State". It rmust be
observed that Entry 45 in List 1 of the 7th Schedule to the
Constitution is only 'banking’ and it does not contain any
qualifying words |ike the conduct of business occurring in
Entry 38 of the Governnent of India Act, 1935. The Indian
Conpani es Act, 1913 in section 277 however defined °‘banking
conpany’ but not 'banking’ by reference to the principa

busi ness and other businesses wusually undert aken by
reput abl e bankers. Sectioon 277G of the | ndian Conpani es Act
prescribes that the nenmorandumnust be limted to the
activities mentioned in section 277F. Section 277M of the
I ndian Compani es Act, 1913 contained provisions sinmilar to
section 19 of the Act of 1949, nanely, that a banking
conpany  coul d not form any subsidiary contained provisions
simlar to section 19 of the Act of 1949, ,the follow ng
pur poses, nanely, the undertaki ng and executing of

(1) [1918] A.C. 624.

3Sup d/70-10
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trusts, the undertaking of the adm nistration of estates as
executors, trustees or otherwise, the providing of safe
deposit vaults or, with the previous pernmission in witing
of the Reserve Bank carrying on such other purposes as are
i ncidental to the business of banking. It wll appear from
the Select Committee Report which was prepared for the
introduction of the lndian Conmpani es Anendnent Act in 1936
that the list of business nentioned in section 277F which
i ncl uded t he principal business and ot her busi ness
undertaken by reputable bankers was inserted to escape the
danger ,of hanpering a conpany in the perfornmance @ of any
form of business undertaken by reputabl e bankers.

It is in this background that the 1949 Banki ng
Regul ati on Act was enacted. ’'Banking is defined in section
5(b) of the 1949 Act as nmeaning the acceptance  for the
purpose of lending or investnment of deposits of noney from

t he public repayable on demand .or ot herwi se and
wi t hdrawabl e by cheque, draft order or otherw se. ~ Section 6
of the 1949 Act contains two sub-sections. —In .sub-section

(1) it is enacted that in addition to the business of
banki ng, a banki ng conpany nmay engage in one or nore of the

forms of businesses nentioned therein. |In sub-section (1)
there are clauses marked (a) to (0). |In sub-section (2) of
section 6 of the 1949 Act it is encated that no banking
conpany shall engage in any business other (than those

referred to in sub-section (1). Cdause (a) of section / 6(1)
enunerates the various forns of business, inter alia, the
borrowi ng, raising or taking up of nmoney, the lending or
advancing of nopney either upon or wthout security, the
drawi ng, making, accepting, discounting, buying, selling
collecting and dealing in bills of exchange, hoondees,
prom ssory notes, coupons, drafts, bills of |ading, railway
recei pts, warrants, debentures, certificates, scripts and
other instruments and securities whether transferable or
negotiable or not, the granting and issuing of letters of
credit, traveller’s cheques and circular notes, the buying,
selling and dealing in bullion and specie, the receiving of
all kinds of bonds, scrips or valuables on deposit or for
safe custody or otherw se, the providing of safe deposit
vaults, the collecting and transnmitting of noney and
securities. Cl ause (b) speaks of acting as agents for any
CGoverment or |ocal authority or any other person or persons;
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the carrying on of agency business of any description
including the clearing and forwardi ng of goods, giving of
recei pts and di scharges and ot herwi se acting as an attorney
on behal f of the custoners, but excluding the business of a

conpany. G ause (h) speaks of undertaking and executing
trusts. Cause (i) speaks of undertaking the adm nistration
of estates as executor, trustee or otherw se. lt wll,

therefore, appear that under section 6(1) of the 1949 Act
the four types of business disputed by counsel for the
petitioner
627
not to be within the businesses of a bank are recognised by
the statute as letigimte forms of business of a banking
conpany.

Keepi ng val uabl es for safe custody, the providing of
safe deposit vaults occur in clause (a) of section 6(1)
along with various-types of business |ike borrow ng, raising
or taking up of noney, or |ending or advancing of noney. It
wi Il appear fromclause (n) of section 6(1) of the 1949 Act
that in ' addition to the forms of = business nmentioned in
clauses (a) to (in) a banking conpany nay engage in "doing
all such other things as are incidental or conducive to the
promoti on or advancenent of the business of the conpany”.
The words ’'other things’ appearing in  clause (n) after
enuner ati on of the /various types of business in clauses (a)
to (mM point to one inescapable conclusion that t he
busi nesses nentioned in clauses (a) to (in) are al
i ncidental or conducive to the pronotion or advancenent of
t he business of the company. Therefore these businesses are
not only legitinmte businesses of the banks but these also
come within the normal business activities of  commercia
banks of repute. Entry 45 in List 1 of the 7th Schedul e of
the Constitution, nanmely, 'banking’ will therefore have the
wide meaning to include all legitimte businesses  of a
banki ng company referred to in section 5(b) as well  as in
section 6(1) of the 1949 Act. . The contention on behalf of
the petitioner that the four disputed businesses ‘are not
banki ng busi nesses is not supportable either on logic or on
princi ple when businesses nmentioned in the sub-clauses of
section 6(1) of the 1949 Act are recognised to be legitinate
busi ness activities of a banking company by statute and
practice and usage fully supports that view.

Clause (0) of section 6 (1) of the 1949 Act contenpl ates
that .the Central Governnent might by notification specify
any other formof business and therefore the  Governnent
could ask a banking conpany to engage’ in a form of business
which is not a usual type of business done by ~a banking

conpany. 1In the first place, it would not be reasonable to
think that the Governnent would ask a bank to do busi ness of
that type. Secondly, even if a bank were asked to do so

that would not. rob the other permissible and legitimte
forms of business nmentioned in section 6(1) of the 'Act of
their true character. Section 6(2) of the 1949 Act provides
that no banki ng conpany shall engage in any form of business
other titan those referred to in sub-section (1). The
restriction contained in sub-section (2) establishes that
the various types of business nmentioned in sub-section (1)
are normal recognised legitinmte businesses and a banking
conpany is therefore not entitled to participate in any
ot her form of business.
628

In the case of Commonwealth of Australia and others v.
Bank of New South Wiles and others(’), the Judi ci a
Conmittee in hearing the appeal fromthe H gh Court of
Australia considered the neaning and content of banking.
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The question for consideration was the effect of the
Australian Banking Act, 1947 and section 46 thereof. At

page 303 of the Report the Judicial Conmittee said "the
busi ness of banki ng, Consisting of the creation and transfer
of credit, the making of |oans, the purchase and di sposal of
investments and other kindred activities is a part of the

trade, commerce and intercourse of a nbdern society and. in
so far as it 1is carried on by neans of inter-State
transactions, is wthin the anbit of section 92". The

busi ness of a bank will therefore consist not only of the
hard core of banking business defined in the 1949 Act but
also of the diverse kinds of lawful business which have
growmn to be inextricably bound up in the formof <chain or
string transactions. The words ' banker’ ’'banking’ have
di fferent shades of neaning at different periods of history
and their meaning may not be uniformtoday in countries of
di fferent habi ts of “life and different degr ees of
civilisation. See Bank of Chettinad v. T. C. of Col onbo(2)
and United Dom nions Trust Ltd. v. Kirkwood(3).

At this stage reference nay be nmade to various statutes
starting fromAct 6 of 1839 Bank of ‘Bengal’'s Third Charter
and ending with the State Bank of India Act, 1955 to show
the meani ng and content of the word 'banking’ . The Bank of
Bengal 's Third Charter of 1839 empowered the Bank of Benga
in clauses 25 to0/33 to do business as nentioned therein
whi ch included receiving deposits of goods and safe keeping
of the same. Thereafter the Bank of Bengal Charter was
repeal ed by Act 4 of 1862 which by clause 27 enpowered the
bank to transact pecuniary business of agency on comi ssion
The Presidency Banks Act, 1876 by section 36 thereof
enmpowered the Presidency Banks. inter alia, to-do  business
of receiving of deposits, agency business, ~acceptance of
val uables, jewels. Section 37 of the Act of 1876 forbade
the bank to do any business or |oan or advance on nortgage
or in other nmanner upon the security of any inmovable
property, or the docunents of title relating thereto. The
| mperial Bank of India Act, 1920 in Schedule 1 as nentioned
in section 8 of the Act authorised the bank to ‘carry on
several kinds of business including receiving off deposits,
keeping cash accounts, the acceptance of the charge and
managenment of plate, jewels, title deeds or other  val uable
goods on terns, transacting OF pecuniary agency business on
conmi ssion and the entering into O contracts of indemity,
suretyship or guarantee with specific
(1) [1950] A.C. 235.

(2) [1948] A.C. 378 P.C
(3) [1966] 1 Q B. 783
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security or otherwi se, the adm nistration of estates for any
purpose whether as an executor, trustee or otherwise, and
the acting, as agent on commssion in the transaction of
various kinds of business mentioned therein

The | ndian Conpanies Act, 1913 did not define banking
conpany or banki ng busi ness though various sections, nanely,
4, 133, 136, 138 and 145 and Schedule Form G referred to
banki ng conpanies. The Indian Conpani es Arendnent Act in
1936 for the first time defined a banking conpany in section
277F as a company which carried on the principal business of
accepting of deposits on current account or otherw se,
notwi thstanding that it engaged in any one or nore of the
busi nesses as nentioned in clauses (1) to (17) thereof. It
nmay be stated here that clauses (1) to (17) in section 277F
of the Indian Conpani es Act, 1913 are simlar to the various
fornms of business nmentioned in section 6(1) of the 1949
Banki ng Regul ation Act. In 1942, the Indian Conpanies Act,
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1913 was anended by Act 21 of 1942 and it will appear from
the statement of objects and reasons there that t he
definition of banking conmpanies in section 277F of the
Indian Companies Act created difficulties in deci di ng
whet her a conpany was a banki ng conpany or not. The chief
difficulty arose out of the use of the term ’principa

business’ in section 277F. Wth the object of renoving
these difficulties a proposal was made that any conpany
whi ch used as part of its name the word 'bank’, 'banker’ or
" banki ng’ shall be deened to be a banking conpany

irrespective of whether the business of accepting deposits
of nobney on current account or otherw se subject to
wi thdrawal by cheque, 'draft or order was its principa
business or not. In that context Ordinance No. 4 of 1946
was promul gated under section 72 of the Govt. of India Act,
1935 enpowering the Reserve Bank to cause inspection of any
banki ng conpany and to do various other things by way of
prohibiting a banking conpany from receiving deposits.
Thereafter cane the Banking Conpanies Restriction of
Branches '‘Act, 1946. There a banki ng conpany was defined as
a banki ng conpany defined in section 277F of the Indian Com
panies Act, 1913. There was restriction on opening and
renoval of branches and the Reserve Bank was permitted to
cause inspection, ~of banks. It is in this context that
Ordi nance No. 25 of 1948 was promrul gated conferring power on
the Reserve Bank to control advances given by the banking
conpani es. In 1948 a confidential note on the banking
conpanies Bill was prepared. The necessity of Ilegislation
was felt because there were insufficient paid up capital and
reserve and insufficient liquidity of funds, unrestricted
loans to directors. |In that confidential note it was said
that it was difficult to evolve any satisfactory definition
of
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banki ng and difficulties arose because of the incorporation
of the, words 'Principal business’ in relation to banks in
section 277F of the Indian Conmpanies Act, 1913.

In this background t he Banki ng Regul ati on Act, 1949 was
enact ed. I have already referred to the provisions of
sections 5 and 6 of the 1949 Act and the businesses
mentioned in section 6(1) and the definition of banking
business in section 5(b). A nost noticeable feature wth
regard to all these types of business of a banking conpany
is that- a banking conmpany engages not only in the banking
busi ness but ot her businesses nentioned in section 6 of the
1949 Act with depositors’ noney. The entire business is one
i ntegrated whole. The provisions contained in section 6 (1)
of the 1949 Act are the statutory restatenent of the gradua
evol ution over a century of the various kinds of business of
banki ng conpani es which are simlar to those to be found in
the State Bank of India Act, 1955 hereinafter <called the
State Bank Act. The business with regard’ to deposit of
val uabl es and safe deposit vaults is to be found in section
3(viii) of the State Bank Act, the agency business is
nmentioned in section 33(xii) of the State Bank Act. The
busi ness of guarantee, underwiting and indemity is found
in section 33(xi)(xii)(a) of the State Bank Act and the
busi ness of trusteeship and executorship is specifically
found in the Banking Regulation Act, 1949 and in the
previous Acts referred to hereinbefore.

It was suggested by counsel for the petitioner that by
banki ng business is neant only the hard core of banking as
defined in section 5(b) of the 1949 Act. It is unthinkable
that the business of banks is only confined to that aspect
and not to the various forms of business nmentioned in
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section 6(1) of the 1949 Act. Recei ving valuables on
deposit or for safe custody and providing for safe deposit
vaults which are contenplated in clause (a) of section 6(1)
of the 1949 Act cannot be dissociated fromother fornms of
unchal | enged business of a bank nentioned in that clause
because any such severance would be illogical particularly
when deposit for safe custody and safe deposit vaults are
nentioned in the |long catal ogue of businesses in clause (a).
The agency business which is mentioned in clause (b) of
section 6(1) is one of the recognised forns of business of
conmer ci al banks with regard to mercantile transactions and
payment or collection of price. Agency is after all a
conpr ehensi ve wor d to  describe the rel ati onship of
appoi nt nent of the bank as the constituent’s representative.
The forms of agency transactions may be varied.- It may be
acting as collecting agent . or disbursing agent or as
depository of parties. The categories of agency can be
multiplied in terms  of transactions. That is why the
busi ness ~of agency nentioned in clause (b) is first in the
general florm of acting as an-agent for
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any Government or local authority, secondly carrying on of
agency business of any description including the clearing
and forwarding of goods and thirdly acting as attorney on
behal f of the custoners. The business of guarantee is in
t he nodern conmercial word practically i ndi ssol ubly
connected with a bank and forns a part of the business of
the bank. 1t is alnost comonpl ace for Courts to insist on
bank guarantee in regard to furnishing of security. There
may be so many instances of guarantee. As to the business
of trusteeship and executorship it may be said that this is
the wish of the settler who happens to be a constituent of
t he bank appointing the bank as executor or trustee' because
of the utnost faith and confidence that the constituent has
in the solvency and stability of the bank and also to
preserve the continuity of the trustee or the executor
irrespective of any change by reason of death or any other
i ncapacity. It is needless to state that these four
di sputed fornms of business all spring out of the relation
between the bank on the one hand and the custoner ~on the
ot her and the bank earns comm ssion on these transactions or
charges fees for the services rendered. Al't hough trust
accounts may be kept in a separate account all ~nobneys
arising out of the trust nobney go to the general pool of the
bank and the bank utilises the noney and very often trust
noneys may be kept in fixed deposit with the trustee bank
and expenses on account of the trust are met out of the
gener al f unds of the trustee bank. Paynent s to
beneficiaries are made by crediting the beneficiaries’
accounts in the trustee bank and iif they are not
constituents other nodes of paynent through other banks are
adopt ed. The position of the banks as executor is 'simlar
to that of a trustee. \Whatever noneys the bank nay spent
are recouped by the bank out of the accounts of the trust
estate.

After the definition of banking conpany had been
introduced for the first time in 1936 in the |Indian
Conpanies Act, 1913 it appeared that the banks were not
being managed proprely and the definition of a banking
conpany gave rise to admnistrative difficulties in
det erm ni ng whet her a conmpany was as banki ng conpany or not.
A nunber of banking and |oan conpanies particularly in
Bengal clained that they were not banking conmpanies wthin
the scope of the definition given in section 277F of the
conpani es Act and in sone cases their contention was upheld
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by the Court. The failure of the Travancore National &
Quilon Bank Ltd. in 1938 and the subsequent banking crisis
in South India posed a big question as to the desirability
of better legislation. An attenpt was nade to prescribe
certain mnimm capital, the amount of capital depending
upon the area of them operation of the bank. The banks were
al so asked to maintain a percentage of their assets in cash
or approved securities, Thereafter
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the Indian Conpani es (Anendrment) Act was passed in 1942 by
which a proviso | was added to section 277F. to the effect
that ;any ,conmpany which used as part of its name the word
"bank’, 'banker’ or ’'banking’ shall be deemed to be a
banki ng conpany notw t hstanding the fact that the acceptance
of deposits on current account subject to wthdrawal by
cheque is not the principal business of the conpany. In the
md-forties it becane desirable that steps should be taken
to safeguard the banking structure agai nst possi bl e
repercussion in the post war period and it was considered
necessary that conprehensive banking | egislation should be
i ntroduced.

There are various provisions in the 1949 Act to indicate
that a banking conpany cannot carry on business of a
managi ng agent ,or Secretary and treasurer of a company and
that it cannot acquire, construct, maintain, alter any
buil ding or works other than those necessary or convenient
for the purpose of the conpany. A banking -conpany cannot
acquire or undertake the whole or any portion of any
busi ness unl ess such business is of one of these enumnerated
in section 6(1) of the 1949 Act. A bank _cannot deal in
buying or selling or bartering of goods except in connection
with certain purposes related to sone of the businesses
enunerated in the aforesaid section 6(1). These provisions
al so establish that businesses nentionedin section 6 of the
1949 Act are incidental and conducive to banking business.
A bank cannot enpl oy any person whose renmuneration is in the
form of a commssion or a share in the profits’/ of the
banki ng conpany or whose renuneration is in the opinion of
the Reserve Bank excessive. One of the npst inportant
provisions in section 35 of 1949 Act, which states that the
Reserve Bank at any time may and on being directed so to do
by the Central Governnent cause an inspection to be nade by
one or nore of its officers of the books of account and to
report to the Central Government on any inspection and the
Central Governnent thereafter if it is of opinion after
considering the report that the affairs of the  banking
conpany are being conducted to the detrinent of t he
interests of its depositors, my prohibit  the banking
,conpany fromreceiving fresh deposits or direct the Reserve
Bank to apply under section 38 of the winding up of the
banki ng conpany. Another inportant provision in “the 1949
Act is found in section 27 which provides for 'nonthly
returns in the prescribed formand manner show ng assets and
liabilities. The power of the Reserve Bank under sections
27 and 35 of the 1949 Act relates to the affairs of the
banki ng conmpany which conprehend the various forns of
busi ness of the bank nentioned in sectiotn 6 of the 1949
Act . Then again section 29 of the 1949 Act contenpl ates
accounts relating to accounts of all business transacted by
the bank. Section -35-A of the 1949 Act confers power on
the Reserve Bank to give
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directions with regard to the affairs of a bank. These
provisions indicate beyond any neasure of doubt that al
forns of business mentioned in section 6(1) of the 1949 Act
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are lawful, legitimte businesses of a bank as these have
growmn along with increase of trade and commerce. The word
"banking’ has never had any static meaning and the only

meaning wll be the conmon understanding of nen and the
established practice in relation to banking. That is why
all these disputed forns of business come wthin the

| egi ti mat e busi ness of a bank

The next question is the legislative conpetence in
regard to the Act of 1969. Counsol for the petitioner
contended that the Act was for nationalisation of banks and
there was no legislative entry regarding nationalisation and
therefore that was inconpetent. There is no merit in that

contention. The Act is for acquisition of property; the
undert aki ng of a banking company is acqui r ed. The
| egi sl ati ve conpetence i's under Entry 42 in List Ill of the
7th Schedul e and al so under Entry 45 in List 1 of the 7th
Schedul e. Entry 42 in List 11l is acquisition and

requi sitioning of property. Entry 45 in List 1 is
"banking'. The Act of 1969 is valid under these entries. A
guesti on ‘arose whether the Act. of 1969 pertains to Entry 43
in List -1 which deals with incorporation, regulation and

wi nding up of trading corporations including banks. It s
not necessary to deal wth that entry because of nmny
conclusion as to enrties No. 42 in List IIl and No. 45 in

List 1. Counsel for the petitioner contended that the Act of
1969 trenched upon Entry 26 in List 11, nanely, trade and

commerce within the State. | amunable to accept that
contention for the obvious reason that the legislation is
for acquisition of undertaki ngs-of banki ng conpani es. The

pith and substance of the legislation is to be found out and
neaning is to be given to the entries ’banking and
acquisition of property. |In the case of United Provinces v.
Vst . Atiga Begum and others(l) Gwer, C-J. said ‘that it
woul d be practically inmpossible to define each itemin the
provincial legislation as to nake it~ exclusive of every
other itemin that list and Parlianent seens to have been
content to take a nunber of conprehensive categories and to
descri be each of themby a word of broad and general inport.
The doctrine of pith and substance used in Union Colliery
Conpany of British Colunbia when the legislation is
referable to one or nore entries the Courts try to find out

what the pith and substance of the legislationis. In-the
present case the Act is beyond any doubt one for acquisition
of property and is alsoin relation to banking. The

| egi sl ation
(1) [1940] F.C.R 110.
(2) [1899] A C. 580.
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is valid wth reference to the entries, nanely, Entry 42
(Requisition) in List 111, Entry 45 (Banking) in List 1.
Counsel for the petitioner contended that undertaki ng of
banki ng conpanies could not be the subject matter of
acquisition and acquisition of all properties in t he
undertaki ng nust satisfy public purpose as contenplated in
Article 31(2). This contention was anplified to nean that
undertaki ng was not property capable of being acquired and
sonme assets |ike cash nobney could not be the subject matter
of acquisition. The Attorney Ceneral on the other hand
contended first that undertaking is property wthin the
meaning of Article 31(2), secondly, wundertaking in its
normal neaning refers to a going concern and thirdly it is a
conplete unit as distinct fromthe ingredients conposing it
and therefore it could not be said that acquisition of the
undertaking was an infraction of any constitutiona
provi si on. The term ,undertaking’ is expl ai ned in
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Hal sbury’s Laws of England, 3rd Ed. Vol. 6 paragraph 75 at
page 43 to nmean not the various ingredients which go to make
up an undertaking but the conpleted work from which the
earnings arise. As an illustration reference is nmade to
nort gage of the undertaking of a conpany.

In Gardner v. London Chatham and Dover Railway Co. (')
the undertaking of a railway conpany which was pl edged was
held to be a railway which was to be nmade and mai ntai ned, by
which tolls and profits were to be earned, which was to be
wor ked and nanaged by a conpany, according to certain rules

of managenent, and under a certain responsibility. In an
undertaking there wll be nmoney for the working of the
undert aki ng and noney wi || be earned thereby. Again in Re:

Panama, New Zeal and and Australian Royal Miil Conpany the
undertaking of a steanship conpany was explained to have
reference not only to all the property of the conmpany which
exi sted at the date of the debenture but which mght become
the, property of the conpany and further that the word
"undertaking’ referred to the application of funds which
cane into the hands of the conpany in the usual course of
busi ness. Undertaking will therefore relate to the entire
busi ness al though there may be separate ingredients or itens
of work or assets in the undertaking. The undertaking is a
going concern and‘ it cannot be broken up into pieces to
create a security over the undertaking. (See Re : Portsnouth
(Ki ngston, Fratton and Southsea) Tramway Co.(’') and H H
Vi vian and Conpany Ltd. (3).

(1) (1867-8) Vol .IIl, Chancery Appeal s 201

(2) (1892) 2 Ch. 362,

(3) [1900] 2 Ch. 654.
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The word ’'undertaking is used in various statutes of
ourcountry, viz ; the Indian Electricity Act, 1910,
(sections 6, 7, 7A), Indian Companies Act (Sections

125(4)(f), 293 and 394), Banking -Regulation Act, 1949
(section 14A), Cotton Textiles Conpani es (Managenent. of

Undertaking, Liquidation and Reconstruction) Act, 1967
(sections 4 (1), 5 (1) (2). By the word ’'undertaking is
neant the entire Organisation. These provisions, indicate

that the conpany whether it has a plant or whether it has an
Organi sation is considered as one whole unit and the entire
busi ness of the going concern is enbraced within the word
"undertaking’ . In the case of sale of an undertaking as
happened in Doughty v. Lomagunda Reefs, Ltd.(") t he
purchaser was required to pay all debts ~due by and to
perform outstanding contracts conprised in the entire
undert aki ng. The word ’"undertaking” is used.in the Indian
Electricity Act, the Air Corporation Act, 1953, the Inmperia
Bank of India Act, 1920 (sections 3, 4, 6 and 7), the State
Bank of India Act, 1955 [Section 6(1)(g)], the State Bank
Subsi di aries Banks Act, 1959 [Section 10(1)], the- Banking
Regul ation Act, 1949 [section 36AE(1)] and there have been
| egislative provisions for acquisition of sonme of ‘these
undert aki ngs.

Under section 5 of the Act of 1969 the undertaking  of
each existing bank shall be deened to include all assets,
rights, powers, authorities and privileges and all property,
novabl e and imovable, cash balances, reserve funds,
investments and all other rights and interests arising out
of such property as were i medi ately before the comencenent
of this Act in the ownership, possession, power or contro
of the existing bank in relation to the undertaking. Thi s
Court accepted the nmeaning of property given by Rich, J. in
the Mnister for State for the Arny v. Dalziel (2) to be a
bundl e of rights which the owner has over or in respect of a
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thing, tangible or intangible, or the word ’'property’ my
nean the thing itself over or in respect of which the owner
may exercise those rights. 1In the case of Comm ssioner,

H ndu Religious Endowrents, Mudras v. Sri Lakshmi ndr a
Thirtha Swam ar of Sri Shirur Mutt("), this Court again gave
wide neaning to the word ’property’ and Mikherjea, J. said
that there is no reason why the word 'property’ as used in
Article 19(1)(f) of the Constitution should not be given a
i beral and wi de connotation and woul d not be extended to
those well recognised types of interest which have the
insignia or characteristics of proprietary Tight. In the
case of J. K Trust, Bonbay M The Conm ssioner of Income
Tax Excess Profits Tax, Bonbay (4 ) this Court held the
nmanagi ng agency busi ness to be a property. The undertaking

of a bank wll therefore be the entire i ntegrated
Organi sati on consi sting ~of . all property, novabl e or
i mmovabl e

(1) (1902) 2Ch. d.837. (2) 68 CL.R 261

(3) [1954] S.C.R 1005. (4) [1958] S.C.R 65
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and the totality of undertaking is one concept which is not
divisible into components or-ingredients. That is why in
relation to a conpany the word ’undertaking’ is wused in
various statutes in- order to reach every corner of property,
right, title and interest therein. The decision in State of
Madhya Pradesh v. Ranojirao Shinde & Anr. (1) is an authority
for the proposition that noney cannot ~ be -acquired under
Article 31(2). The inpugned Act~ in Ranojirao Shinde's
case(’) abolished cash grants which the respondents were
entitled to receive fromthe Government of Madhya Pradesh,
but provided for the paynent of certain conpensation to the
grantees. Ranojirao Shinde s(1) case did not deal with the
case of an undertaking and has therefore no application to
the present case. The undertaking is an analgam of al
ingredients of property and is not capable of bei ng
di smenber ed. That would destroy the essence and innate
character of the undertaking. Inreality the undertaking is
a conmplete and conplex weft and the various ‘types of
busi ness and assets are threads which cannot be taken apart
fromthe weft. | am therefore, of opinion that undertaking
of a banking corn any is property which can be ,validly
acquired under Article 31(2) of the Constitution

The next question for consideration is whether Article
19(6) of the Constitution is attracted. Counsel ~for the
petitioner contended that as a result of +the Constitution
First Anmendment Act. 1951 Article 19(6) was clarified to the

ef f ect t hat the word "restrictions’ woul d i ncl ude
prohibition or exclusion which was dealt with (the second
linmb of Article 19(6). It may be stated here that prior to

the anendnment of Article 19(6) the second |inmb spoke only of
| aw prescribing qualifications for practising any profession
or carrying on any occupation, trade or business. As a
result of the anendment of the second linmb of Article 19(6)
consi sted of two sub-articles the first sub-, article
relating to qualifications for practising profession  or
carrying on any occupation, trade or business and the second
sub-article relating to carrying on by the State of trade,
busi ness industry to the exclusion 'conplete or partial of
citizens or otherwi se. The second sub-article was really an
enl argenent of clause (6) of Article 19 as a result of the
amendnent . The main contention of counsel for -t he
petitioner was that the second linb of Article 19(6) after
the expression '"in particular’ nmust also satisfy the test of
reasonable restriction contained in the first |inb of
Article 19(6) and enphasis was placed on the word 'in
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particular’ to showthat it -indicated that the second linb
was only an instance of the first linmb of the Article. The
Constitution First Amendment Act -of 1951 was enacted really
to enable the State to carry on busi -

(1) [1968] 3 S.C. R 489.
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ness to the exclusion, conplete or partial of <citizens or
otherwise as wll appear fromthe amendnment of Article
19(6).

In the case of Akadasi Padhan v. State of Oissa(’) this
Court considered the Oissa Kendu Leaves (Control of Trade)
Act, 1961 by which the State acquired nmonopoly in the trade
of Kendu |eaves and put restrict-ions on the fundanenta
rights of the petitioner. In that case, Gajendragadkar, J.
speaking for the Court referred to the decision of the
Al'l ahabad Hi gh Court in Mtilal v. CGovernment of State of
Utar pradesh (2)  where a nonopoly of transport sought to
be created by the U-P. Governnent in favour of the State
operated /Bus Service known as the' Governnent Roadways’ was
struck ~down as unconstitutional because such a nonopoly
totally deprived the citizens of their rights and that is
why Article 19(6) cane to be amended. The necessity of the
amendment of Article 19(6) was explained in the case of
Akadasi Padhan(1). The vi ew expressed by this Court in,
that case is that 'thetwo sub-articles of the second linb
deal with two different fornms of |egislation. The first
sub-article deals with restrictions onthe exercise of the
right to practise any profession or to carry on any trade,
occupation or business. The second sub-article deals wth
carrying on by the State of any trade, business or industry
to the exclusion, conplete or partial~ of ~citizens or
ot herwi se. The effect of the amendnent was stated by Gaj en-
dragadkar, J. to be that a State nonopoly in respect of any
trade or business nust be presuned to be reasonable and in
the interest of the general public so far Article 19(1')(9)
is concerned’. The words 'in particular’ in that case in
Article 19(6) were held to ‘indicate that restrictions
i npposed on the fundanental rights guaranteed by Art.
19(1) (g) which are reasonable and which are in the interest
of the general public are saved by Article 19(6) as it
originally stood and the validity of the. laws covered by
the anmendment woul d no |l onger be left to be tried in courts.

Counsel for the petitioner relied on the decisionof the
House of Lords in the case of Earl Fitzwilliams Wntworth
Estates Co.v.Mnister of Housing and Local - GCovernment and
another(3) in support of the proposition that the words 'in
particular’ in Article 19(6) were used to place the accent
on reasonable restrictions in that clause as (the saving
feature of a law affecting Article 19(1)(g). Section 43(1)
of the Town and Country Planning Act, 1947 which was
consi dered was as follows :"

(1) The Central Land Board may,with the approval ‘of the

M ni ster, by agreenent acquire |and for any

(1) [1963] Supp. 2 S.C.R 691

(3) (1952] A C 362.

(2) I.L.R [1951] 1 All. 269.
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purpose connected with the performance of
their functions under the follow ng provisions
of this Act, and in particular may so acquire
any land for the purpose of disposing of it
for devel opnent for which perm ssion has been
granted wunder Part 11l of this Act on terns
i nclusive of any devel opnent charge payable
under those provisions in respect of that
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devel opnent ".

It was held that the sub-section conferred a single
power on the Central Land Board and not two powers, Vviz.,
that the boards have. power to acquire land for the purpose
connected wth the ,performance of their functions and the
words in the second linmb ,of the section were no nore than a
particular instance of that which the |egislature regarded
as part of the Board s functions. The purpose referred to
in the second part of the sub-section there introduced by
the words "in particular’ was held to be a purpose connected
with the perfornmance of the function within the meaning of
the first part of the sub-section. The |anguage of the sub-
section in the case before the House of Lords is entirely
different fromthe language in Article 19(6). Article 19(6)
in the two linbs and in the two sub-articles of the second
linb deals wth separate matters and in any event State
nmonopoly in respect of -trade or business is not open to be
reviewed in Courts on the ,-round of reasonabl eness. Thi s
Court 'in/ the case of Minicipal Commttee of Anritsar v.
State of 'Punjab(’) held that so far as nonopoly business by
the State was concerned under Article 19(6) it was not open
to chal | enge.

The four businesses which were di sputed by counsel for
the petitioner to be within the business of banking were
contended to be /not only acquisition of property in
violation of Article 19 (1) (f) but also not to be
reasonable restriction in the interest of the general public
under Article 19(5) or under Article 19(6). Enphasi s was
pl aced on section 15(2) of the Act of 1969 to contend ,that
after the acquisition of the undertaking of the bank the,
pro.Vision permtting the banks to carry on business other
than banki ng woul d be enpty and really anount-to prohibition
of carrying ,on of the business because the assets
pertaining to the four disputed businesses with which the
busi ness could be carried on had been taken away. |\ have
al r eady expressed nmy opinion that the four di sput ed
businesses are the legitimte (businesses of a  banking
conpany as nentioned in section 6(1) of the 1949 Act and are
,conprised in the undertaking of the banking and Article
10(1) (f) not attracted in case of acqui si tion or
requi sition of property dealt "Wth by Article 31(2). 1 have
al so held that Article 19(6) confers
(1) [1969] 3 S.C R 447
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power on the State to have a valid nonopoly business.
Section 15(2) of the 1969 Act allows the existing banks to
carry on business other than banking. If as a result of
acquisition, the bank will conplain of lack of inmmediate
resources to carry on these businesses the Act provides
conpensation and the existing bank will devise ways and
neans for carrying on the businesses. Constitutionality of
the Act cannot be inmpeached on the ground of lack of
i mediate resources to carry on business. In the present
case, the acquisition is not unconstitutional and the bank
is free to carry on all businesses other than banking. It
cannot be suggested that. after conpensation has been
provided for the State will have to provi de nbneys to enabl e
the existing bank to carry on these businesses. That would
be aski ng for something beyond the Ilimts of t he
Consti tution. If the entire undertaking of a banking
conpany i s taken by way of acquisition the assets cannot be
separated to distinguish those bel onging to banki ng busi ness
from others belonging to "non-banking business" because
assets are not in fact divided on any such basi s.
Furt her nmore that would be striking at the r oot of
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acquisition of the entire undertaking. It would be strange
to hold in the teeth of express provisions in the Act of
1969 permitting the banks to carry on business other than
banking that the sane will amount to a prohibition on the
bank to carry on those businesses. | find it difficult to
conprehend the contention of the petitioner that a perm s-
sive provision allowing the banks to carry on t hese

busi nesses ot her than banki ng becones unreasonable. |f that
provision was not-there the businesses could be carried on
and the argument woul d not be available at all. The express

maki ng of the provision obviously for greater safety cannot
change the position. The petitioner’s contention on Article
19(6) therefore fails.

Counsel for the petitioner contended that section 11 of
the 1969 Act suffered fromthe vice of excessive delegation
and there were no guidelines for reaching the objectives set
out in the Preanmble of the Act and the decision of
CGovernment. regardi ng-policy involving public interest was

made final and therefore it was unconstitutional. Sect-ion
11 of the Act of 1969 is in two subsections. The first sub-
section ‘enacts that corresponding new bank shall, in the

di scharge of its functions, be guided by such directions in
regard to matters of policy involving public interest as the
Central Covernment may, after consultation with the Governor
of the Reserve Bank, give. The second 'sub-section enacts
that if any question arises whether a direction relates to a

matter of policy involving public interest,” it shall be
referred to the Central Governnent and the decision of the
Central CGovernment thereon shall be final. Section 25(1)(c)

of the Act of 1969 provides that the words ’correspondi ng
new bank constituted under
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section 3 of the 1969 Act "or any other banking institution
notified by the Central Governnent" shall be substituted for
the words " or any other banking institution notified by the
Central Governnent in this behalf”, in section 51 of the
1949 Act. Sections 7, 17(15A) of the Reserve( Bank Act of
1934 contain simlar powers on the part of the Centra
CGovernment to give directions to the Reserve Bank in ‘regard
to managerment and exercise of powers and - functions in
performance of duties entrusted to the bank -under the
Reserve Bank Act. A statute of this nature whereby the
controlling interest of the business of banks is acquired
renders it not only necessary but also desirable that policy
involving -public interest should be left to the Governnent.

The Act of 1969 contains enough gui dance. First, the
CGovernment nmay give directions only in regard to policy
invol ving public interest; secondly, directions can only be
given by the Central Governnent and no one else; thirdly,
these directions can only be given by the Central Gover nnent
after consultation with the Governor of the Reserve Bank
fourthly, directions given by the Governnment are in ' regard
to matters involving public interest which means that  this
is objective and subject to judicial scrutiny and both the
Central Governnent and the Governor of Reserve Bank are high
aut horities.

As a result of section 25(1) (c) of the Act of 1969, 14
banks will be subject to the provisions of the 1949 Act
enunerated in sections 15, 17, 19, 20, 21, 23, 24, 25, 26,
27, 28, 29, 31, 34, 35, 35A, 36 and 48. These sections
principally deal with restrictions as to paynent of
di vi dend, prohibition of floating charge on assets, creation
of reserve fund, restrictions on subsidiary conpany,
restrictions on |oans and advances, power of the Reserve
Bank to control -advances by banki ng conpanies, restrictions
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on the opening of new places of business, maintenance of
per cent age of assets, return of uncl ai med deposi ts,
furnishing of returns to the Reserve Bank, publication of
i nformation by the Reserve Bank, subm ssion of accounts and
bal ance sheet to the Reserve Bank, inspection by the Reserve
Bank, power of the Reserve Bank to give directions wth
regard to nmanagenent, and inposition of penalties for
contravention of the provisions of the Act.

There are other statutes which provide powers of the
Central CGovernnent to give directions. | have already
referred to the Reserve Bank of India Act, 1934. There are
simlar statutes conferring, powers on the Government to
give directions, nanely, State Bank of India Act, 1955,
State Financial Corporation Act, 1951, University Gants
Comm ssion Act, 1956 -Life lnsurance Act, 1956, Deposit
I nsur ance Act, 1961, National Cooperative Devel opnent
Corporation Act, .1962, Agricultural Refinance
641
Cor por ati on Act, 1963 and State Agricul tural Credit
Corporati'ons Act, 1968. There are English statutes which
contain sim-lar provisions of exercise of power or
directions by the Government in regard to the affairs of the
undert aki ngs covered by the statutes.’ These are the Bank of
Engl and Act, 1946, Cotton (Centralised Buying) Act, 1947,
Coal Industry Nationalisation Act, 1946, Civil Aviation Act,
1946, Electricity Act, 1947, Gas Act, 1948, lron and Stee
Act, 1949 and Air Corporations Act, 1949. It is explicable
that where the Government acquires undertakings of indus-
tries, the matters of policy involving public ‘interest or
national interest should beleft to be decided by the
Gover nrent . There is - nothing wunconstitutional in such
provi si ons.

The Preanble to the Act of 1969 states that the ' object
of the Act is "to serve better the needs of the devel opnent
of the econony in conformty wth national policy and

obj ectives." Nat i onal policy and objectives are in
accordance with the Directive Principles in Part 1V of the
Consti tution. It is stated by the respondents in /their

affidavits that there are needs of the devel opnent of the
econonmy in conformity with the Directive Principles and
these are to be achieved by a mobilisation of the savings of
the comunity and enpl oying the |large resources of the 14
banks to develop national econony in several spheres of
activity by a nore equitable distribution of ~economc
resources, particularly, where there are |arge credit ~gaps.
In the case of Harishankar Bagla and Anr. v. The State of
Madhya Pradesh(’), Mahajan, C.J. at pages 388-89 of the
report said "The Preanble and the body, of ‘the sections
sufficiently fornulate the legislative policy and the  anbit
and character of the Act is such that the details ~of that
policy can only be worked out by delegating them to a
subordinate authority within the framework of that policy"

It is manifest that in working the Act of 1969 directions
from the Central CGovernnent are necessary to deal wth
policy and other matters to serve the needs of nationa

econony.

Counsel on behalf of the petitioner next contended
that acquisition of the 14 banks and the prohibition of
banki ng busi ness by the existing banks violated Article 301
and was not saved by Article 302 because it is not required
in the public interest, As to the four disputed businesses
whi ch the existing banks can under the Act carry on, it was
said that the same was an infraction of Article 301.
Article 305 to nmy mind directly applies to a lawrelating to
bank and all businesses necessarily incidental to it carried
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on by the State to the conplete or partial exclusion of 14
banks. Article 302 can have no application in such a case.
An individual cannot conplain of violation of Article 301.
(1) [1955] 1 S.C. R 380.
L8 Sup. CI(NP)/70-11
642

Article 305 applied in the present case and therefore
neither Article 301 nor Article 302 will apply. Article 302
is an enabling provision and it has to be read in relation
to Article 301. Acquisition of property by itself cannot
viol-ate Article 301 which relates to free trade, comerce
t hroughout | ndi a. The object of acquisitionis that the
State shall carry on business to the exclusion, conplete or
partial, of the 14 banks.

Counsel for the-petitioner contended that the 1969 Act
violated the provisions of Article 14 on these grounds
First, the Act discrimnated against 14 banks as against
ot her Indian schedul ed banks, secondly, the selection of 14
banks 'has no reasonable connection to the objects of the
Act; thirdly, banks which may be described to be inefficient
and which areliable to, be acquired under section 36AE of
the 1949 Act are not acquired whereas 14 banks who have
carried on their affairswith efficiency are acquired;
fourthly under section 15 (2) (d) (e) of the 1969 Act the 14
banks cannot do any banki ng busi ness whereas other [Indian
schedul ed banks or /any other new banking conpany can do
banki ng busi ness.

In other to appreciate these contentions it is necessary
to renenber the background of growth of |ndian  banks. At
the beginning | referred to the position that State Bank of
India and its several subsidiaries and the 14 banks occupy
today in contrast with forei gn banks and ot her schedul ed or
non- schedul ed Indian banks. These 14 banks are not in the
sane class as other schedul ed banks. The classification is
on the basis of the 14 banks having deposit of Rs. 50 crores
and over. The object of the Act is to control the  deposit
resources for devel oping national econony and as such the

sel ection of 14 banks having regard to their | ar ger
resources, their greater coverage, their nanagerial -and
per sonnel resour ces and the adm nistrative and
or gani sati onal factors involved in . _expansion-is bot h

intelligible and related to the object of the Act. There is
no evidence to showthat the 14 banks are nore efficient
than the others as counsel for the petitioner contended.
Section 15 (2) (d) (e) of the 1969 Act states that these 14
banks after acquisition are not to carry on any - banking
busi ness for the obvious reason that these 14 banks are not
in the same class as the other Indian banks. Besides, it is
al so reasonabl e that the 14 banks should not be permitted to
carry on banki ng busi ness as the corresponding new banks.
Therefore the classification of -the’ 14 banks is also a
rational and intelligible classification for the purposes of
the Act. The object of the 1969 Act was to neet credit gaps
and to have a wider distribution of econom c resources anong
the weaker sections of the econony, nanely, agriculture,
smal | scale industry and retail trade.
643

The Act of 1969 is for devel opnment of national economny
with the aid of banks. There are needs of various sectors.
The legislature is the best judge of what should subserve
public i nterest. The relative need is a matter of
| egi sl ative judgment. The |l egislature found 14 banks to
have special features, nanely, large resources and credit
structure and good administration. The categorisation of
Rs. 50 crores and over vis-a-vis other banks with |l ess than
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Rs. 50 crores is not only intelligible but is also a sound
classification. Fromthe point of view of resources these
14 banks are better suited than others and therefore speed
and efficiency which are necessary for inplenmenting the
obj ectives of the Act can be ensured by such classification.

In the case of Shri Ram Krishna Dalma v. Shri Justice
S. R Tendolkar & Gthers(’), it was said that the Court
woul d take into consideration the history of the tinmes and
could al so assune the state of facts existing at the tine of
| egi sl ation. A presunption also arises in regard to
constitutionality of -a piece of legislation. |In the case
of P. V. Sivarajan v. The Union of India & Anr. (2) the Coir
Industry Act was considered in relation to registration of
dealers for export. The Act provided mninmum quantity of
export preceding 12 nonths the comencenment of the Act as
one of the qualifying terms for registration. Thi s
quantitative test was hel'd good. The legislative policy as
to the necessity is a matter of legislative judgnent and the

Court will not examne the propriety of it. The legislation
need not be all enbracing and it is for the legislature to
determ ne - _what categories will be enbraced. In Dalmas

case(') it was said that the two tests of «classification
were first that there should be an intelligible differentia
whi ch distingui shed persons or things grouped from others
left out and secondly the differentia nust have a rationa
relation to the object sought to be achieved by the statute.
There has to. be a line of denarcation sonewhere and it is
reasonable that these 14 banks which are in. . a class by
thensel ves because of their special features in_ regard to
deposit, credit, admnistration, Organisation should be
prohi bited fromcarryi ng on banki ng busi ness. These specia
circunstances are the reasons for classification. Thi s
distinction between the 14 banks and others reasonably
justified different treatnent. An absolute synmetry or an
accurate «classification is not possible to be achieved in
the task of acquisition of wundertakings O banki ng
conpani es. It cannot, therefore, be said that conpanies -
whose deposits were in the range of Rs. 45 to Rs. 50 crores
shoul d have been taken

In Kathi Raning Rawat v. State of Saurashtra(3) this
Court said that the necessity for judicial enquiries would
ari se when there
(1) [1959] S.C.R 279.
(3) [1952] S.C.R 435.
(2) [1959] 1 Supp. S.CR 779.
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was an abuse of power and the differences would have no
relation to the object. In the case of The Board of

Trustees Ayurvedic and Unani Tibia College, Delhi v. The
State of Delhi and Anr. (1) the Court supported |egislation
on a reasonable ground that the case of Tibia College(’) had
exceptional features which were not found in others. In
Dalma' s case(.’) the legislature was said to be free to
recogni se the degrees of harm-and to confine its restric-
tion to those cases where the need was deened to be the
great est . It isin this sense that usefulness to society
was found to forma basis of classification in the case of
Mohd. Hanif Quareshi v. State of Bihar('). |In the case of
Harnam Singh and O's. v. Regional Transport Authority,
Calcutta and Os.(4) Mahajan, J. said that in considering
Article 14 the Court should not adopt an attitude which
m ght well choke all beneficial |egislation and |egislation
whi ch was based on a rational classification was
permissible. It will not be sound to suggest that there are
ot her banks whi ch can be acquired and these 14 banks should
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be spared. There is always possibility of discerning sone
kind of inequality and therefore grouping has to be nade.
where the legislature finds that public need is great and
these 14 banks will be able to supply that need for the
devel opnent of national economy classification is reasonable
and not arbitrary and is based on practical grounds and
consi deration supported by the large resources of over Rs.
50 crores of each of these 14 banks and their
-adm ni strati on and managenent. | am therefore, of opinion
that the acquisition of the undertakings does not offend
Article 14 because of intelligible differentia and their
rational relation to the object to be achieved by the Act of
1969 and it follows that these banks cannot therefore be
allowed to carry on banking business to nullify the very
obj ect of the Act.

Counsel for the petitioner contended that the Act of
1.969 infringed Article 31(2) because there was no just

conpensat i on. I't was said that conpensation in Article 31
(2) meant just conpensation and it the 1969 Act did not -aim
at just conpensation, it would be unconstitutional. It was
cont ended that cash coul d not be taken and further that the
four disputed businesses could not be acquired. |  have

al ready expressed nmy-viewthat the Act required the entire
undertaking of the banks, and, therefore, there is no
guestion of taking of ‘cash. | have al so expressed ny view
that the four disputed businesses are all wthin the
busi ness of bank, and, therefore, the Act is valid.

It was said by counsel for the petitioner that the word
conpensation in Article 31(2) was given the nmeaning of just
equivalent in earlier decisions of this Court and since the
wor d
(1) [1962] Supp. 1 S.C. R 156.

(3) [1959] S.C.R 628.

(2) [1959] S.C.R 279.

(4) [1954] S.C.R 371.
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conpensation’ was retained in Article 3 1 (2) after the
Constitution Fourth Amendnent Act, 1955 there was no change
in the neaning of the expression 'conpensation’ and it woul d
have the sanme neaning of just equivalent. In view of the
fact that after the Constituti on Fourth Anendnment Act the
guestion of adequacy of conpensation is not justiciable it
was said by counsel for the petitioner that the only
guestion for Courts is whether the |aw ai ned at just equiva-
lent. Counsel for the petitioner relied onthe decision of
this Court in Vajravelu Mudaliar v. Speci al Deput y
Col l ector, Madras& Anr. (1) and submitted that the decision
in Shantilal Mangaldas v. State of CGujarat (2 ) was a wong
interpretation of Article 3 1 (2).

The Attorney Ceneral on the other hand contended /first
that after the Constitution Fourth Amendnment Act Article 3 1
(2) enacted that no law shall be called in question on the
ground that the conpensation provided by that law is not
adequate and therefore compensation in that Article could
not nean just equivalent. It was also said that Article
31(2) refers to a |law which provides for conpensation and
not to a |law which ains at just equival ent. Secondly, it
was said that the whole, of Article 31(2) had to be read and
the meaning of the word 'conpensation’ in the first linmb was
to be understood by reference to the second linb and if the
petitioner’s arguments were accepted the Constitution would
read that unless |aw provided for a just equivalent it shal
be called in question. It was, therefore, said by the
Attorney-General that if just equivalent was to be ained at
the second linmb of Article 31(2), nanely, that inadequacy
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woul d not be questioned would becone r edunant and
nmeani ngl ess. If the law enjoined that there was to be
conpensation and either principle for determnation of
conpensation or -ampount of conpensation was fixed the Court
could not go into the question of adequacy or reasonabl eness
of conpensation and the Court could not also go into the
guestion of result of -application propriety of principle or
reasonabl eness of the conpensation

In Vajravelu Mudaliar’s case(l) this Court referred to
the decision of Bela Banerjee's case(3) where it was held
that conpensation in Article 31(2) meant just equivalent or
full indemification. In Vajravelu Midaliar’'s case(’) it
was contended that the Land Acquisition Madras Amrendnent
Act, 1961 had provided for acquisition of |land for housing
schenes and | aid down principles for conpensation different
fromthose prescribed in the Land Acquisition Act, 1894 and
thereby Article 31-(2) was infringed because the Act did not
provi de  for payment of conpensation within the neaning of
Article 31 (2). Subba Rao, J. speaking for the Court said
that if theterm’ conpensation’ had received judicia
(1) [1965] 1 S.C. R 614,

(2) [1969] 3 S.C. R 341.

(3) [1954] S.C. R 558.
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interpretation it nust be assumed that the termwas used in
the sense in which it had been judicially interpreted unless
a contrary intention appeared. That is how reference was
made to the decision of this Court in Bela Banerjee’'s
case(’) to enphasise that a  law for requisition or
acqui sition should provide for ajust equivalent of what the
owner has been deprived of. ~Subba Rao, J. then dealt wth
the clause excluding the jurisdiction of the Court where the
word ’'conpensation’ was used and said at page 627.  of the
Report "The argunent that the word "conpensation" | neans
"just equivalent’ for the property acquired, and, therefore,
the Court can ascertain whether it is just equivalent or not
nmakes the amendment of the Constitution nugatory. /It wll
be arguing in acircle. Therefore, a nore reasonable
interpretation is that neither the principles prescribing
the "just equivalent"™ nor the "just equivalent" ~can be
guestioned by the Court on the ground of inadequacy of
conpensation fixed or arrived at by the working of the
principl es".

This Court then said that when value of a house at the
time of acquisition had to be fixed there coul d be severa
nmet hods of val uation, nanely, estimate by engineer or value
refl ected by conparable sales or capitalisation of rent and
simlar others wth the result that the adoption of one
principle mght give a higher value but they woul d
nevertheless be principles of the manner in which the
conpensation has to be determined -and the Court could not
say that the Act shoul d have adopted one principle and not
the other because it would relate to the question of
adequacy. In that case it was said that if a law |lays down
principles for determning conpensation which are not
relevant to the property acquired or to the value of the
property at or about the time it is acquired it mght be
said that these are not principles contenplated by Article
31 (2). This was illustrated by saying that if a |law says
that though a house is acquired it would be valued as an
agricultural land or though it is acquired in 1950 its val ue
in 1930 should be given and though 100 acres are acquired
only 50 acres will be paid for, these would not enter the
guestion or area of adequacy of compensation. Another rule
which was laid down in Vajravelu Miudaliar’s case(’) is that
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the law may prescribe conpensation which is illusory. To
illustrate, a property worth a | akh of rupees might be paid
for at the sumof Rs. 100 and the question in that context
would not relate to the adequacy of conpensation because
there was no conpensation at all

Two broad propositions which were laid down in Vajravelu
Mudaliar’'s <case (2 ) are these. First, if principles are
not relevant to the property acquired or not relevant to the
value of the property at or about the tinme it is acquired,
these are not rel evant principles.
(1) [1954] S.C.R 558.
(2) [1965] 1 S.C R 614.
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The second proposition is that if a law prescribes a
conpensation which is illusory the Court could question it

on the ground that it is not conpensation at all

In the case of Shantilal Mangal das(1l) the Bonbay Town
Pl anni ng “Act of 1950 whi ch was repeal ed by the Bonmbay Town
Pl anni ng Act of 1955 cane up for consideration. There was a
challenge to the Bonbay Act of 1955 on the ground of
i nfringenment of Article 31(2) of the Constitution. Section
53 of the Bombay Act contenplated transfer of ownership by
law from private owners to the local authority. It was
-argued that under section 53 of the Bonbay Act when a plot
was reconstituted /and out of that plot a smaller area was
given to the owner and the remaining area was utilised for
public purpose the area so utilised vested in the Iloca
authority for a public purpose, but the Act did not provide
for giving conpensation which was a just equival ent of the
| and expropriated at the date of ‘extinction of interest and
therefore Article 31(2) was infringed. It was also -argued
that when the final schenme was framed in lieu of the
ownership of the original plot and conmpensati on i n noney was
determined in respect of the | and appropriated to public
purpose such a scheme for conpensation violated Article
31(2) because compensation for the entire land was not
provided and secondly paynent of ‘conpensation in nbney was
not provided in respect of the l'and appropriated to public
use.

Shah, J. speaking for the Court in the -case of
Shantil al Mangal das(1) said that the decision of this Court
in the cases of Bela Banerjee(2) and Subodh —CGopal Bose(3)
"raised nore problens than they solved", because the Court
did not indicate the neaning of just equivalent and "it was
easier to state what was not just equivalent than to define
what a just equivalent was". In this state of law Article
31 was anended by Constitution Fourth Amendment Act, 1955.
Shah, J. said first that adequacy of conpensation fixed by
the legislature or awarded according to principles specified
by the legislature is not justiciable and secondly if I
"the anmount of compensation is fixed it cannot be chall enged
apart from a plea of abuse of |egislative power because
otherwise it wuld be a challenge to the adequacy of
conpensati on. In Shantilal Mangal das’s case(’) Shah, J.
also said that the conmpensation fixed or determ ned  on
principles specified by the |egislature cannot be chall enged
on the indefinite plea that it is not a just or fair equiva-
lent. Shah, J. further said that principles of conmpensation
could not be challenged on the plea that what was awarded as
a result
(1) [1969] 3 S.C.R 341.

(2) [1954] S.C. R 558.

(3) [1954] S.C.R 587.
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of the application of those principles was not just or fair




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 98 of 108

conpensati on.
If the quantum of conpensation fixed by the |egislature

is not liable to be challenged before the Court on- the
ground that it is not ajust equivalent the principles
specified for determ nation of conpensation will also not be

open to challenge on the plea that the conpensati on
determ ned by the application of these principles is not a
just equival ent. The right declared by the Constitution
guarantees conpensation before a person is compulsorily
expropriated of the property for public purpose. Principles
may be challenged on the ground that they are not relevant
to the property acquired or the time of acquisition of the
property but not on the plea that the principles are not
relevant to the determination of a fair or just equivalent
of the property acquired. A challenge to the statute that a
principle specified by it does not provide or award a just
equivalent wll be a clear violation of the constitutiona
decl aration that i nadequacy of conpensation provided for is
not justiciable.

Shah,  J. referred to the decision of this Court in the
case of ~Union of India v. The Metal Corporation of India
Ltd. & Anr. (1) and expressed disagreenent with t he
following view "pressed in the Metal Corporation case(’)
"the law to justify itself has to provide a paynent of just
equi valent to the l'andacquired or |lay down principles which

will lead to that result. |If the principles laid down are
relevant to the-- fixation of conpensation and are not
arbitrary the adequacy of the resultant product cannot be
guestioned in the court of |aw The wvalidity of the

principles judged by the above tests falls within judicia
scrutiny and if they stand the test the adequacy of the
product falls outside justification". In Metal Corporation
case(’) conpensation was to be equated to the cost price in
the case of unused machinery in good condition and written
down value as understood in-income-tax |law was to be the
value of the wused machinery andboth were said to be
irrelevant to the fixation of the value of nachinery as on
the date of acquisition. Shah, J. speaking for the / Court
expressed inability to agree with the part of the judgnent
and then said "the Parlianment has specified the principles
for determ ning conpensati on of undertaking of the conpany.
The principles expressly related to the determ nation of
conpensati on payable in respect of unused machinery in good
condition and used nmachinery. The principles were not
irrelevant to the determ nation of conpensation and the com
pensation was not illusory". |If what is specified is a
principle for determ nati on of conpensation the challenge to
that principle on the ground that a 'just equivalent is. not
reached is barred by the plain words of Article 31(2) of the
Constitution.

(1) [1967] 1 S.C.R 255.
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These two deci si ons have one feature in comon, nanely,
that if conpensation is illusory the Court will be able to
go intoit. By the word 'illusory’ is nmeant sonething which
is obvious, patent and shocking. |If for a property worth
Rs. 1 |akh conpensation is fixed at Rs. 100 that would be
illusory. One need not be astute to find out as to what
woul d be -at sight illusory. Furthernore, illusoriness nust

be in respect of the whole property and there cannot be
illusoriness as to part in regard to the amount fixed or the
result of application of principles |aid down.

When principles are laid down in a statute for
determ nati on of conpensation all that the Court will see is
whet her those principles are relevant for deternination of
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conpensati on. The rel evancy is to conpensation and not to
adequacy. I am unable to hold that when the relevant
principle set out is ascertained value the petitioner could
yet contend that market value should be the principle. It

would really be going into adequacy of conpensation by
preferring the nmerits of the principle, to those of the
other for the oblique purpose of arriving at what s
suggested to be just equivalent. To ny mnd it is
unthinkable that the legislature after the Constitution
Fourth Amendment Act intended that the word ' conpensation

woul d nean just equival ent when the |egislature put a bar on
chal | enge to the adequacy of conpensati on. Just
conpensati on cannot be inadequate and anything which is
i npeached as unjust or unfair is inpinging on adequacy.

Therefore. just equivalent cannot be the criterion in
findi ng out whether the principles are rel evant to
conpensation or whether conpensation is illusory. In

Vajravelu Midaliar’s case(l) the Court noticed continuous
rise in land price but accepted an average price of 5 years
as a principle. -An average price over 5 years in the teeth
of a continued rise in price would not aim at just
equi val ent according to the petitioner’s contention there.
Again potential value-of |and which was excluded in the Act
in Vajravelu Mudaliar’s case(’) was said there to pertain to
the nethod of ascertaining conpensation and its exclusion

resulting in inadequacy of conpensation. [ am therefore,
of opinion that if the anmount fixed is not -obviously -and
shockingly illusory' or the principles are relevant to

determ nati on of conpensation, namely, they are principles
inrelation to property acquired-or are principles relevant
to the tinme of acquisition of property there is no
infraction of Article 31(2) and the owner cannot inpeach it
on the ground of ’'just equivalent’ of the property
-acquired

Counsel on behalf of the petitioner contended that
section 6 of the 1969 Act was an infraction of Article 31(2)
on these grounds. First, no time limt was nmentioned wth
regard to paynent of conpensation in section 6(1); secondly,
section 6(6) was
(1) [1965] 1 S.C R 614.
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an unreasonable restriction; thirdly, the four disputed
busi nesses are not subject matter of acquisition for ~public
purpose; fourthly, debentures cannot be subject matter ~ of
acquisition; fifthly, currency notes, cash, coins cannot be
subject matter of acquisition. It was said that securities
and cash which are maintained under section 42 of the
Reserve Bank Act, 1934 and section 24 of the 1949 Act can be
t aken but reserves and investnents and shar ehol ders’
accunul ated past profits cannot be subject matter of
acqui sition and finally undertaking is not property-and each
asset is to be paid for.

Section 6 (1) of the Act provides for payment of
conpensation if it can be fixed by agreement and if
agreenment cannot be reached there shall be reference to a
tribunal. There is no question of time wthin which
agreenment is to be reached or determnation is to be made by
a tribunal

Section 6(6) relates to interimpaynment of "one half of
the ampunt of paid up share capital” and any existing bank
may apply to the Central Governnent for such paynment before
the expiry of 3 nonths or within such further tine not
exceeding 3 nmonths as the Central GCovernnent may by
notification specify. |If the bank will apply the Governnent
will pay the noney only if the bank agrees to pay to
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sharehol ders. Section 6 (6) is a provision for the benefit
of t he bank and the sharehol ders. There is no
unr easonabl eness in it.

I have already held that the four disputed businesses
cone within the legitimte business of banks and therefore

t hey are valid subject matter of acqui sition. No
acquisition or requisition of the undertaking of the banking
conpany i s conplete or conprehensive without all businesses

which are incidental -and conducive to the entire business
of the bank.

The entire wundertaking is the subject matter of
acqui sition and conpensation is to be paid for the
undertaking and not for each of the 'assets of the
undertaking. There is no uniformestablished principle for
valuing an undertaking as a going concern but the wusua

principle is assets mnus-liabilities. |If it be suggested
that no conpensation has 'been provided for any particular
asset that w Il be questioning adequacy of -conpensation

because conpensation has been provided for the entire
undert aki'ng” The conpensati on provided for the undertaking
cannot be called illusory because  in the present case
principles have been | aid down. The Second Schedul e of the
Act of 1969 deals with the principles of conpensation for
the undertaking. The Second Schedule is in tw parts. Part
1l relates to assets and Part 1 relates to liabilities. The
conpensation to be paid shall be equal to the sumtotal of
the value of assets calculated in~ accordance wth the

provisions of Part 1 less the sum total of liabilities
conput ed and obligati ons of existing
651

banks calculated in accordance with the provisions of Part
1. in Part 1 assets are enunerated.

Counsel for the petitioner contended that with regard to
assets either there was no principle or-the principle was
irrelevant or the conpensation was illusory or it was not
just equivalent. As to securities, shares, debentures Part
1 (c) explanation (iv) was criticised on the ground that
there was no principle because period was not fixed and was
| ef t to be determ ned ' by some ot her aut hority.
Expl anations (iv) and (v) to Part 1 (c) will ~be operative
only when narket value of shares, debentures is not
consi dered reasonabl e by reason of its having been affected
by abnormal factors or when nmarket value of shar es
debentures is not ascertainable. 1In the -forner case the
basi s of average market val ue over any reasonabl e period and
in the latter case the dividend paid during 5 years and
other relevant factors will be considered. 1In both cases
principles have been |laid down, nanely, how valuation wll
be made taking into account various factors  and  these
principles are relevant to determinati on of conpensation for
the property.

Part 1(c) Explanation | was criticised by counsel for
the petitioner to be an instance of val ue bei ng brought down

from’just equivalent’. Part 1(c) Explanation | states that
value shall be deened to be narket value of land or
bui I di ngs, but where such narket value exceeds t he

ascertained values deternmined in the nmanner specified in
Expl anation 2, it shall be deenmed to nmean such ascertained
value. This criticismsuggests that conpensation should be
just equival ent nmeaning thereby that what is given is not
just and, therefore, indirectly it 1is <challenging the
adequacy. In Vajravelu Midaliar’s case(’) there was a
provi sion for conpensation on the basis of the market val ue
on the date of the notification or on the basis of average
mar ket value during past 5 years ever ever was |ess. That
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principle was not held to bad. The owner of the property is
not entitled to just equivalent. Explanation | |ays down
the principle. Mar ket value is not the only principle.
That is why the Constitution has left the laying down of the
principles to the Ilegislature. Ascertained value is a
rel evant and sound principle based on capitalisation nethod
which is accepted for valuation of |and and properti es.

It was next said by counsel for the petitioner that
Explanation 2(1) in Part 1 was an irrelevant principle
because it was -a concept borrowed fromIncome Tax Act for

cal cul ating income and not capital value. It was said that
12 times the annual rent was not a relevant principle and
was not an absolute rul e and conpensati on m ght be illusory.

It was also said that Explanation 2(1) would be irrelevant
where 2 plots were side by side, one with building

(1) [1965] 1 S.C R 614.
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and the other vacant land because the latter would get nore
than the fornmer andin the fornmer standard rent was applied
and the value of |land was ignored and therefore it was an
irrelevant  principle. That will ~not be illusoriness.-
Standard rent necessarily takes into account value of |and
on which the building is situated because no rent can be
thought of w thout ‘a building situated on a plot of |and.

Article 31(2) does not enjoin the paynment of full or just
equivalent or the /paynment of market ~value of |and and
buil di ngs.- There should be a relevant principle for

det er m ni ng conpensati on for the property acqui r ed.
Capitalisation nethod is not available for |and because | and
is not generally let.out. If rental nmethod be applied to
land the value nmay be little. 1In any event, it is a
principle relevant to determination of conpensati on
Furthernore, there was no case in the petition that there
was |land with building side by side withvacant |and.

Anot her criticismw th regard to Explanation 2 (1) (i)
was that amount required for repairs which was to be
deducted in finding ,out ascertained value should not be

deducted against capital value. | amunable to accept the
contention because this deduction on account of nmaintenance
and repairs is essential in the capitalisation nethod. It

was next said by counsel for the petitioner that Explanation
2(1) (ii) which speaks of deduction of insurance prem um
woul d reduce the value. Insurance would also be an ~essen-
tial deduction in the capitalisation nethod and it coul d not
be assuned that the bank would insure for-a value _higher
than what was necessary. Annual rent would also vary in
di fferent buildings. Amunts nentioned in Explanations 2(1)
(iii) and (iv) were said on behalf of the petitioner not to
be deducti bl e agai nst capital val ue because annual charge or
ground rent would be paid fromincone. These relate to
Muni ci pal tax and ground rent which are also taken into
consideration in capitalisation nmethod. Payment of fax or
ground rent may be out of incone but these have to be
provided for in ascertaining value of the building under the
capitalisation nethod.

Expl anation 2(1) (vi) which speaks of deduction of
interest on borrowed capital with which any building was
constructed was said to be included twice, nanely, under
Expl anation 2 ( 1) (vi) and also under liabilities in Part
11. Expl anation 2 in Part 1 which relates to finding out
ascertai ned val ue of building enacts that where building is
wholly occupied 12 times the annual rent or the rent at
which the building may be expected to let out | ess
deductions nentioned therein woul d be the ascertained val ue.
These deductions are made to arrive at the value of the
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buil ding under the capitalisation nethod to find out how

much wll be paid in the shape of interest on nortgage or

borrowed capital. Interest on nortgage or borrowed ,capita

wi Il be one of the deductions in cal culating outgoings under
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capitalisation nmethod. In Part 11, the liabilities are

those existing at the commencenent of the Act and conti ngent
liabilities which the correspondi ng new bank may reasonably
be expected to be required to neet out of its own resources

on or after the commencenent of the Act. Interest payable
on nortgage or borrowed capital at or after the comencenent
of the Act wll not be taken into account as outgoings

deduct ed under capitalisation nethod.

Expl anation 2(2) was criticised by counsel for the
petitioner on the ground that plinth area related to the
floor area and if a floor was not occupied the plinth area
thereof was not -taken into - account. Expl anati on 2(1)
relates” to determ nation of conmpensation by finding out
ascertained value in the case of building which is wholly
occupi ed." Explanation 2(2) relates to the case of a build-
ing whichis partially occupied.~ Explanation 2(3) refers to
land on which no buildingis erected or which is not

appurtenant to any building. In the case of partia
occupation Explanation 2(2) sets out the principle of
conpensation of partially occupied building. Again in

Expl anation 2(3) the criticismon behalf O the petitioner
that if there is a garage or one storeyed  structure the

principle will not apply is explainedon the ground that the
expr essi on "appurtenant’ neans land belonging to t he
prem ses. If thereis a small garage or _a one storeyed
building the land will not be appurtenant to the garage or
bui | di ng.

Counsel for the petitioner contended that Part 1(h)
whi ch spoke of market or resal eable value of other assets

did not include goodw ||, benefit of  contract, agencies,
cl ai ns in litigation, and, therefore, there was no
conpensation for these. Part 1 (h) is ’'a residuary
provi sion, Whatever appears in books would be “included.
CGoodwi I | does not appear in the books. Goodw |l may arise
when an undertaking is sold as a going concern. The conten-
tion as to exclusion of goodwill goes to the question of
adequacy and wll not vitiate the principle of valuation
which has been -laid down. Reference nmay be nade to

Schedule VI of the Conpanies Act which refers to goodwil |
under Fi xed Assets but the Banking Regul ation Act, 1949 does

not contain goodw || under property and assets.

Goodwi Il in the words of Lord Elden in. Cruttwell wv.
-Lye(’) means "the probability that tile old custonmers will
resort to the old place". The term’'goodwill’ is generally
used to denote the benefit arising from connection and
reputation. Whet her or not the, goodwi Il has a“ saleable

val ue the question of fact is to be determined in each case.
Upon sal e of a business there may be restriction as to  user
of the nane of the business sold. That is another aspect

(1) 17 Ves. 335.
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of sale of goodwi|ll of a business. The 14 banks carried on
busi ness under |icence by reason of section 22 of the Act of
1949. The concept of sale in such a situation is unreal
Furt her nor e, the possibility of nati onal i sation of
undert aki ngs |i ke banks cannot be ruled out. Possibility of
nationalisation will affect the value of ,goodwill. In the
case of conpul sory acquisition it is of grave doubt whether
goodwi I | passes to the acquiring authority. No facts have
been pl eaded in the petition to show as to what goodwi || the
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bank has. Goodwill is not shown in assets. |In the present
case the nanmes of the 14 banks and the corresponding new
banks are not the sane and it cannot therefore be said that

any goodwi Il has been transferred. The 14 banks wll be
able to carry on business ,other than banking in their
nanes. Agai n under the Act compensation is being paid for

the assets and secret reserves which are provided for by
depreciating the value of assets will also be taken into

account . Any challenge as to conpensation for goodwl|
falls within the area of adequacy.
As to Part Il of the Schedule counsel for t he

petitioner said that liabilities not appearing in the books
woul d be deducted but in the case of assets only those

appearing in the books will be taken into account. Not hi ng
has ' been shown in the petition that there ,are assets apart
from those appearing in- the books. It would not be

appropriate to speak of liabilities Iike current income tax
liability, gratuity, bonus clains as liabilities appearing
in the books.

It was said on behalf of the petitioner that interest

from the _date of acquisition was not provided for. That
woul d again appertain to the adequacy of conmpensation
Furthernore, interest has been provided for under section

6(3) (a) (b) of the 1969 Act. It was also said that if
there was a large /'scale sale of prom ssory notes or stock
certificates the value woul d depreciate. Possibility of
depreci ati on does not vitiate the principle or
constitutionality of ‘a -measure.

The principl es which have been set out in the 1969 Act
"are relevant to the determ nation of compensation. Wen it
is said that principles will have to be relevant. to the
conpensation, the relevancy will not be as to adequacy of
conpensation but to the property acquired and the tine of
acqui sition. It may be that adoption of one principle nay
confer |esser sum of nobney than another but that wll not
be, a ground for saying that the principle is not relevant.
The criticismon behalf of the petitioner that conpensation
was illusory is utterly unneritorious.

The Attorney Ceneral contended that even if Article 1

9 (1) (f) -or 19(1) (g) applied the 1969 Act woul d be upheld
as a reasonable -restriction in the interest of the general
public. It is said that
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soci al control schene is a constitutional way of fulfilling
the Directive Principles of State Policy. The 14 banks paid
a total of 4.35 crores of rupees as dividend in 1968. Thi s

amount is said in the affidavit of the respondent not to be
of great significance and that the bank should | expand and
attract nore deposits. The conparative position of ~India
along with other countries is focussed in the study /group

Report referred to in the affidavit in opposi tion.
Conmercial bank deposits and credit as proportion of
nati onal income formhardly 14% and 10% respectively in

India as against 84%and 19%in Japan, 56% and 36% in
US A, 49%and 29% i n Canada whereas the average popul ati on
served in India by banks is as high as 73000 as agai nst 4000
in U S A and Canada and 15,000 in Japan. Then it is said
that more than 4/5th of the credit goes to industry and
conmerce, retail has about 2% and agriculture less than 1%
Smal|l borrowers it is said have no facilities. It is said
that institutional <credit is virtually non-existent in
relation to small borrowers. The suggestion is that there
is flow of resources fromsnaller to |arger population and
from rural to urban centres. There are many places which
have no Banks. |In different States there is uneven spread
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of banking offices. There is greater expansion in urban
banking. 5 major cities are said to have 46 per cent deposit
but 65 per cent credit. Banks are nore developed in States
which are economcally and socially "advanced but even in
such devel oped States banks are sparsely | ocated.

India is a predomnantly agricultural country and one
half of national incone, viz. 53.2%is from agriculture.
Qut of 5,64,000 villages only 5000 are served by banks. Net
even 1 % have bank facilities. Credit requirenents for
agriculture are of great inportance. Agriculturists have 34
per cent credit from Co-operatives, 5 per cent from banks
and the rest frommoney |lenders. The requirenents are said
to be Rs. 2,000 crores for agriculturists. The small scale
industries are said to enploy one third of the tota
i ndustrial population and 40% of the industrial workers are

in small scale industries. Banks will have to neet their
needs. Smal | artisans and retail trade have all need for
credit. It is said that barely 1.8%of the total bank
advances goes to small scale industries. It is saidin the

af fidavit. that the policy of the Government is to take up
di rect nmanagenent of credit resources for nassive expansion
of branches, vigorous principles for nobilisation of
deposits and wi de range programme to fill the credit gaps of
agriculture, small scal e industries, small artisans, retai

trade and consumer ‘credit. This policy can be achieved only
by direct managenent by State and not' nerely by socia
control. Alnost all the banks are infavour of large scale
industry. This direct control and expansion of bank credit
is intended to make avail abl e deposit resources and expand

the sanme to serve the country in the light of  Drective
Princi pl es.
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These are the various reasons which are rightly said by
the Attorney General to be reasonable restrictions ' in the

interest of the general public: | wish to make it clear
that in ny opinion Articles 19 (1) (f ) and (g) do not at
all enter the domain of Article 3 1 (2) because a

| egi slation for acquisition and requisition of property for
public purpose is not required to be tested again on the

t ouchst one of reasonabl eness of restriction. Such
reasonable restriction is inherent and inplicit -in public
pur pose. That is why purpose is dealt with separately in

Article 31(2).

The validity of the Ordinance of 1969 was chall enged by
contending that the satisfaction of the - President ~under
Article 123 was open to challenge in a court of law It was
said that the satisfaction of the President was objective

and not subjective. The power of the President under
Article 123 of the Constitution to pronmulgate Ordi nances is
when both the Houses of Parliament are not in session, ,and

this power is co-extensive with that of the |legislature and
the President exercises this power when he is, satisfied
that circunstances exist which render it necessary for him

to take inmediate action. The power of promul gati ng
Ordinance is of historical antiquity and it has undergone,
change from tinme to "tinme. |In the East India Conpany Act,

1773 under section 36 the Governor CGeneral could promulgate
O di nance. The Indian Councils Act, 1861 by section 23
thereof provided that the Governor Ceneral in case of
emer gency may pronul gate an Ordi nance for the peace and good
Governnment of the territories. The Governnent of India Act,
1915 provided in section 72 that the Governor Ceneral could
promul gate Ordinances for the peace and good Governnent.
The Government of India Act, 1935 by sections 42, 43 -and 45
conferred power on the CGovernor GCeneral to promulgate
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Ordi nances and sections 88 and 89 conferred a simlar power
on the Governor. Article 123 of the Constitution, is really
based on section 42 of the CGovernnent of India Act, 1935 and
Article 213 which relates to the power of the Governor in
the States is based on section 88 of the Government of India
Act, 1935.

It has been held in several decisions |ike Bhagat
Singh’s case(’) and Sibnath Banerjee's case(’) that the
CGovernor General is the sole judge as to whether an

enmergency exists or not. The Federal Court in Lakhi Narain
Singh’s case(3) took a simlar view that the Governor
General was the sole judge of the state of emergency for
promul gati ng O di nances.

The sol e question is whether the power of the President
in Article 123 is open to judicial scrutiny. It was said by
counsel for the petitioner that the Court would go into the
guestion as to
(1) 58 1. A 169.

(3) [1949] F. C R 693.

(2) 72 1. A" 57.
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whether the President was -satisfied that circunstances
exi sted which rendered it necessary for the President to
promul gate an Ordinance. Liversidge' s case(l) was relied
upon by counsel for the petitioner. That case interpreted
the words "reasonabl e cause to believe".” It is obvious that
when the words used are "reasonabl e cause to believe" it is
to be found out whether the cause itself has reason to
support it and the Court goes into the question of
ascertaining reasons. In Liversidge's case(’) it was said
that the words "has reasons to believe" meant an objective
belief whereas the words "if it appears"” or "if satisfied"
woul d be a subjective satisfaction.

The words 'if it appears’ came up for consideration in
two English cases of Ayr Collieries(2) and the Carltona(3)
and the decision was that it was not within the province "of
the Court to enquire into the reasonabl eness of the policy.

The interpretation of Article 123 is to 'be nmade first
on the language of the Article and secondly the context in
whi ch that power is reposed in the President. —\Wen power is
conferred on the President to pronulgate Odinances the
satisfaction of the President is subjective for these
reasons. The power in Article 123 is vested in the
President who is the executive head and the circunstances
contenplated in Article 123 are a guide to the President for
exercise of such power. Parliament is not in- session
t hroughout the year and during the gaps between sessions the
| egi sl ative power of promulgating Ordinance is (reposed in
the President in cases of wurgency and energency. The
President is the sole judge whether he wll make the
O di nance. The President under Article 74(1) - of t he
Constitution acts on the advice of Mnisters. Under Article
74(2) the advice of the Mnisters is not to be enquired into
by any Court. The Mnisters wunder Article 75(3) -are
responsible to Parlianent. Under Article 123 the O di nances
are limted in life and the Ordinance nust be laid before
Parliament and the life of the Ordinance nmay be further
short ened. The President under Article 361 (1) is not
answerabl e to any Court for acts done in the perfornmance of
his duties. The Mnisters are under oath of secrecy under

Article 75(4). Under Article 75(3) the Mnisters -are
collectively responsible to the House of the People. Under
Article 78 it shall be the duty of the Prime Mnister to
furnish information to the President. The power under

Article 123 relates to policy and to an emergency when
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i medi ate action is considered necessary and if an objective

t est is applied the satisfaction of t he Pr esi dent
contenplated in Article 123 will be shorn of the power of
the President hinmself and as the President will be acting on

the advice of Mnisters it may lead to disclosure of facts
whi ch under

(1) [1942] A C. 206.

(2) [1943] 2 All. E R 546.

(3) [1943] 2 AIl E. R 560.

8SupCl / 70- 12
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Article 75 (4) are not to be disclosed. For these reasons
it nust be held that the satisfaction of the President is
subj ective

Counsel for the petitioner relied on the decisions of
this Court in the cases of Barium Chenmicals(’) and Rohtas
I ndustries(2). In both the cases the words wused in the
Conpanies Act, 1956 section 23 7 (b) which cane up for
consi deration before this Court are to the effect that the,
Central = ‘Governnent nmmy, if in the opinion of the Centra
Covernment  there are circunstances  suggesting, that the
busi ness of the company is not properly conducted, appoint
conpetent persons to investigate the affairs of the conpany.
The opinion which is to be formed by the Central Governnent
under the Conpanies Act in that sectionis in relation to
various facts and circunstances about the  business of a
conpany and that is why this Court cane to the conclusion
that the existence of circunstances but not the opinion was
open to judicial scrutiny. This was the view of this Court
in the cases of . Barium- Chem cal’s(1) and Roht as
I ndustries(’).

The decisions in Barium Chenmicals(’) and Roht as
Industries Ltd.(') turned on the interpretation of  section
237 of the Compani es Act and executive acts thereunder. The
| anguage used in that section is 'inthe opinion of’, The
Judi ci al Conmittee in the  Hubli Electricity case(’)
interpreted the words "the Provincial Governnent may, if in
its opinion the public interest . so requires, ‘revoke a
licence in any of the follow ng cases" to mean that the
rel evant matter was the opinion and not the ground on which
the opinion was based. This Court in the Barium Chem cal’s,
case(’) however found that there were no materials -upon
which the authority could formthe requisite opinion.  That,
is the ratio of the decision in Barium Chenicals case(-).

In order to entitle the Central Covernment to take
action under section 237 of the Companies Act, 1956 there is
to be the requisite opinion of the Central Government and
the circunstances shoul d exi st to suggest that the conpany’s
busi ness was bei ng conducted as | aid down in sub-clause (1)
or that the persons nentioned in sub-clause (2) were guilty
of fraud, msfeasance or misconduct. The opinion- of the
Central Governnent was subjective but it was said that the
condition precedent to the formation of such opinion was
that there should be circunstances in existence and the
recitals of the existence of those circunstances did not
preclude the court fromgoing behind those recitals and
determ ning whether in fact the circunstances existed and
whet her the Central Governnent in naking the order had taken
i nto consideration any extraneous consideration.

(1) [1966] Supp. S.C.R 311
(2) [1969] 2 S.CR

(3) 76 1.A b57.
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In the case of Rohtas Industries(’) reference was made
to English, Canadian and New Zealand decisions. The
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Canadi an decision related to power of the Liquor Conm ssion
to cancel the |liquor licence and it was held to be an
exerci se of discretion. The New Zeal and decision related to
the power of the Governor General under the Education Act to
make Regul ation as "he thinks necessary to secure the due
adm ni stration”. It was held that the opinion of the
Governor Ceneral as to the necessity for such regul ation was
not reasonably tenable. These decisions do not deal wth
guestions as to whether the satisfaction is subjective or
objective. O the two English decisions one related to the
power of the Conm ssioner to make regul ations providing for
any matter for which provisions appear to them to be
necessary for the purpose of giving effect to the provisions

of the Act. The nature of legislation was taxation of
subj ect s. It was heldthat the authority was not the sole
judge of what its powers were, nor of the way in which that
power was exercised. The words "reasonable cause to
bel i eve”, , ' reasonabl e grounds to believe" occurring in the
-case of / Liversidge(2) were relied on to illustrate the

power of the, Court to, find out as to whether the
regul ation wasintravires in the English case.

The decision of the House of Lords in Padfield v:
M nister of, Agriculture Fisheries and Food(’') on which
counsel for the petitioner relied turned on interpretation
of section 19(3) /of the Agricultural Marketing Act which
contenplated a committee of investigation, if the Mnister
so directed, to consider and report to the Mnister on any
report made by the consuner’ comittee and ‘any conpl aint
made to the Mnister as to the operation of any schene which
in the opinion of the Mnister could not be considered, by a
consunmers’ committee under one of the sub-sections in that.
section. The House of Lords held that the Mnister had ful
or unfettered discretion but he was bound to exercise it
lawfully that. is to say not to misdirect hinmself in |aw,
nor to take into account irrelevant matters-nor to omt
rel evant matters from consi derati on-That was an instance of
a wit of mandanus directing exercising of’ discretion to
act on the ground that it was a power coupled with, duty.

The only way-in which the exercise of power by the
Presi dent can be challenged is by establishing bad faith or
mala fide and corrupt notive. Bad faith will destroy any
action. Such bad faith, will be a mtter to be established
by a party propounding bad faith. He should affirm the
state of facts. He is not only to allege the sane but also
to prove it. In the present case there is no allegation
of Mala fide.
(1) [1969] 3 S.C. R 108.
(3) [1968] 1 Al E.R 604.
(2) [1942] A C 206.
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It was said on behalf of the petitioner that the fact that
Parliament would be in session on 21 July, 1969 and that the
Ordi nance was promul gated on Saturday, 19 July, 1969 was
i ndi cative of the fact that the Odinance was not
promul gated legitimately but in a hasty nanner and the
President should have waited. |f the President has power
when the House is not in session he can exercise that power
when he is satisfied that there is an energency to take

i medi ate action. That energency may take place even a
short tine before Parlianment goes into session. It will
depend upon the circunstances which were before t he
Pr esi dent . The fact that the Ordi nance was passed shortly
before the Parlianment session began does not show any nala
fide. It was said that circunmstances were not set out in

the affidavit and therefore the Court was deprived of
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exam ning the sanme. The Attorney General rightly contended
that it was not for the Union to furnish facts and
information which were before President because first such
information night be a State secret, secondly, it was for
the party who alleged non-existence of circunstances to
prove the same and thirdly the respondent was not called
upon to neet any case of mala fide.

It was said that no reason was shown as to what m schief
could have happened if the Odinance would not have been
promul gated on the date in question but no reason was
required to be shown. The statement of objects and reasons
shows that there was consi derabl e speculation in the country

regardi ng Governnent’ s i ntention with regard to
national i sation’ of banks during few days i mediately before
the Odinance. |In the case of Barium Chem cal’s(1l) it was

said by this Court that if circunmstances lead to tentative
concl usion, that the Court would not have drawn a simlar
inference would be irrelevant. The reason is obvious that
in matters of policy just as Parlianent is the naster of its
province " simlarly the President is the suprene and sole
judge of - his satisfaction on such policy natters on the
advi ce of the CGovernnent-.

The |locus standi of the petitioners was challenged by the

Attorney Ceneral. The petitions were heard on nerits. I
have -dealt wth/ all’ the argunents advanced. It is,
therefore, not at all necessary to deal with this objection
For the reasons mentioned above, the petitions fail 'and are
di smissed. There will be no order asto costs.

ORDER

In accordance w th the opinionof the majority Petitions
Nos.

300 and 298 are allowed, and it is declared that the Banking
Conpani es (Acquisition and Transfer of Undertakings) Act 22
of

(1) [1966] Supp. S.C.R 311
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1969 is invalid and the action taken or deened to be, taken
in exercise of the powers under the Act is  declared
unaut hori sed. Petition No. 222 is dismissed. There will be
no order as to costs. in these three petitions:

K. B. N.
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