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ACT:

Pri sons Act 1894- Secti on 30- Scope of -Solitary
confinenent-Inposition of bar-fetters under. s. 56 /'on a
prisoner-Wether violates Articles 14, 19, 21 of the
Constitution 1950.

Practice and Procedure-Necessity of social welfare
organi sation to intervene in the litigative process.

Prisons Act 1894 and Punjab Jail Manual-Need for
revision to reflect the deeper nmeaning in the behavioura
norms correctional attitudes and |uinane orientation for the
prison staff and prisoners alike.

Words & Phrases-Under sentence of Death and 'apart from
all other prisoner’s-Meaning of

HEADNOTE
Section 30(2) of the Prisons Act provides that every
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pri soner under sentence of death shall be confined in a cel
apart from all other prisoners and shall be placed by day
and by ni ght under the charge of a guard.

The petitioner in WP. No. 2202 of 1977 who was a
convict under sentence of death <challenged his solitary
confinenent. It was contended on his behalf that s. 30(2)
does not authorise placing a prisoner under sentence of
death in solitary confinement and that the jail authority
could not arrogate to itself the power to inpose such
puni shment under the garb of giving effect to s. 30(2). On
the other hand it was contended on behalf of the State that
the section nerely permts statutory segregation for safety
of the prisoner in the prisoner’s own interest and that
instead of striking down the provision, the Court should
adopt a course of so reading down the section as to denude
it of its ugly inhuman features.

The petitioner in WP. 565 of 1977 contended that s. 56
of the ~Prisons Act which confers unguided, uncanalised, and
arbitrary powers onthe Superintendent to confine a prisoner
inirons isultravires Arts.” 14 and 21 of the Constitution

Di smi-ssing the petitions.

N

HELD: (per Chandradchud C.J. Fazal Ali, Shinghal and
Desai, JJ.).

1. Section 30(2) does not enpower the prison authority
to inpose solitary confinenent wupon a  prisoner under
sentence of death. Even jail discipline inhibits solitary
confinenent as a neasure of jail punishment. [499H]

2. It has been well established that convicts are not
by mere reason of the conviction denuded of all the
fundanental rights which they otherw se possess. For exanple
a man of profession who is convicted woul d stand stri pped of
his right to hold consultations while -serving out his
sentence; but the Constitution guarantees other freedons
like the right to acquire, hold and di spose of property for
the exercise of which incarceration can be no inpedinent.
Li kewi se even
393
a convict is entitled to the precious right guaranteed by
Art. 21 that he shall not be deprived of ~his [life or
personal |iberty except according to t he procedure
established by |aw. [495G H|

Procunier v. Martiney 40 L. Ed. 2d. 224 at 248; Wbl ff
v. Mcdonnel 41 L. Ed 409 at 501; D. Bhuvan Mhan Pat nai k v.
State of Andhra Pradesh & Ors. [1975] 2 SCR 24 referred to.

3. Sections 73 and 74 of the Indian Penal Code 1eave no
room for doubt that solitary confinement is by itself a
substanti ve puni shment which can be inmposed by a court of
law. It cannot be left to the whim and caprice of prison
authorities. The I|imt of solitary confinenent that can be
i nposed under Court‘s order is strictly prescribed by the
Penal Code. [498 B-(]

4. Solitary confinement is so revolting to the nodern
soci ol ogi st and law refornmer that the Law Comission
recormended that the punishnent of solitary confinenent is
out of tune with nodern thinking and should not find a place
in the Penal Code as a punishnment to be ordered by any
crimnal court even though it may be necessary as a neasure
of jail discipline. [498 F-G

5. The explanation to s. 44(8) of the Prisons Act makes
it clear that a person is not wholly segregated from ot her
prisoners in that he is not renpbved fromthe sight of other
prisoners and he is entitled to have his neals in
association with one or nore other prisoners. Even such
separ at e confi nenent cannot exceed three nonths. Para 847 of
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the Punjab Jail Manual, if literally enforced would keep a
prisoner totally out of bounds, that is, beyond sight and
sound. Neither separate confinenment nor cellular confinenent
of a condemed prisoner would be as tortuous or horrendous
as solitary confinenent of a condemmed prisoner. Section
30(2) merely provides for confinement of a prisoner under
sentence of death in a cell apart fromother prisoners. Such
confinenent can neither be cellular confinenment nor separate
confi nenent and in any event it cannot be solitary
confinenent [499E-H

6. A "prisoner under sentence of death" in the context
of s. 30(2) can only mean a prisoner whose sentence of death
has becone final, conclusive and indefeasible which cannot
be annulled or avoided by any judicial or constitutiona
procedure. Till then a person who is awarded capita
puni shment can be said to be a prisoner under sentence of
death. There 1is an inordinate tine |ag between the sentence
of death passed by the Sessions Judge and the final disposa
of appeal ~ by the H gh Court —or Suprene Court depending on
the circunstances of each case or the rejection of an
application for nercy by the President or the Governor. It
cannot be said that under s. 30(2) such prisoner, fromthe
time the death sentence is awarded by the Sessions Judge has
to be confined to a call apart from other prisoners. [501F
502C, 501C, 501E]

7. Jail custody is sonething different from custody of
a convict suffering sinple or rigorous inprisonnment. The
pur pose behind enacting s. 366(2) of the Code of Crinina
Procedure is to nmke the prisoner available when the
sentence is required to be  executed. ~Unless specia
ci rcunst ances exist, even in cases where a person.is kept in
a cell apart fromother prisoners with-day and ni ght watch,
he must be within the sight an sound of other prisoners and
be able to take food in their conpany. [502 E-Q
394

8. Section 30(2) as interpreted is not violative of
Art. 20. When a prisoner is commtted under a warrant for
jail custody under s. 366(2), C. P.C. and if he is detained
in solitary confinenment which is a punishnment prescribed by
s. 73, |.P.C it will anmount to inmposing punishnent for the
same offence nore than once, which would be violative of
Art. 20(2). But as the prisoner is not to be kept in
solitary confinenent and the custody in which he s kept
under s. 30(2) would prelude detention in solitary
confinenent, there is no chance of inposing a second
puni shment  upon him and, therefore, s.. 30(2) is not
violative of Art. 20. [502H;, 503 A- B]

9. Personal liberty of the person who is incarcerated
is to a great extent curtailed by plaintive detention.” It is
even curtailed in preventive detention. The |liberty to nove,
mx, mngle, talk, share conmpany wth co-prisoners, if
substantially curtailed, would be violative of Art. 21
unl ess the curtail nent has the backing of Iaw. Section 30(2)
establishes the procedure by which it can be curtail ed but
it must be read subject to the interpretation placed in this
judgment. Once s. 30(2) is read down, its obnoxious el enent
is erased and it cannot be said that it is arbitrary or
that there is deprivation of personal liberty wthout the
authority of law [504E-F] t

10. Cassification according to sentence for security
purposes is valid and therefore s. 30(2) does not violate
Art. 14. The restriction inposed by s. 30(2)

is not unreasonable. It is inposed keeping in view the
safety of the prisoner and the prison security and does not
violate Art. 19. [505F]
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11. There is no warrant for an inplicit belief that
every prisoner under sentence of death is necessarily
violent or dangerous requiring his segregation. The
rati onal e underlying s. 30(2) is that the very nature of the
position and predicanent of a prisoner under sentence of
death leads to a certain situation

and present problenms peculiar to such persons and warrant
their separate classification and treatnent as a neasure of
jail adm nistration and prison discipline. It can hardly be
guestioned that prisoners under sentence of death form a
separate class and their separate classification has to be
recogni sed. [505 A-C]

12. Section 30(2) as interpreted does not nmean that the
prisoner is to be conpletely segregated except in extrene
cases of necessity which nust be specifically made out and
that too after he become a prisoner under sentence of death.
[ 505F]

13, Section 56 is not violative of Arts. 14 and 21
[511C] The power under s. 56 can be exercised only for
reasons . ‘and consi derati ons which are germane to the
obj ecti ve - of the statute, viz.: safe custody of the
prisoner, which takes® in _-considerations regarding the
character and propensities

of the prisoner. ‘These and simlar considerations bear
direct nexus wth/the safe custody of prisoners as they are
ai med primarily at preventing their escape. The
determ nation of the necessity to put —a prisoner in bar
fetters has to be nade after application of mnd to the
peculiar and special « characteristics of each individua
prisoner. The nature and | ength of sentence or the magnitude
of the crime conmmtted by the prisoner are not relevant for
the purpose of determining that question. [509A-C

14. There are sufficient guideiines in s.  56. It
contains a nunmber of safe guards  against misuse of bar
fetters by the Superintendent. Such circunscribed periphera
di scretion with duty to give reasons which are revi sable by
t he hi gher
395
authority cannot be described as arbitrary so  as 'to be
violative of Art. 14. The A Superintendent —can put the
prisoner in bar fetters only after taking into consideration
the peculiar and special characteristics of each individua
prisoner. No ordinary routine reasons can be sufficient:
Duty to record reasons in the Superintendent‘s journal as
well as the prisoner's history ticket wll ~narrow the
di scretionary power conferred on him The reasons nust be
recorded in the |anguage intelligible and understandabl e by
the prisoner. A further obligation is that the fetters

i nposed for the security, shall be renoved by the
Superintendent as soon as he is of opinion that this can be
done with safety. The Superintendent will have to reviewthe

case at regular and frequent intervals for ascertaining
whet her the fetters can be renoved. [510-A-B, 509E-H]

15. Moreover the section does not permt the use of bar
fetters for an unusually I|ong period, day and night, and
that too when the prisoner is confined in a secure cell from
wher e escape is somewhat inconceivable. [511B] C
Per Krishna lyer J. concurring

1. The vires of section 30 and section 56 of the
Prisons Act upheld. These and other provisions, being
sonmewhat out of tune with current penel ogical values, to be
revised by fresh legislation. Prison Mnuals are nostly
cal l ous colonial conpilations and even their <copies are
nostly beyond the prisoner’s ken. Punishnents. in civilized
soci eties, nmust not degrade human dignity or would flesh and
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spirit. The cardinal sentencing goal 1is occupational
changing the consciousness of the crimnal to ensure socia
def ence. Where prison treatnent abandons the reformatory
pur pose and practises dehumani zi ng techniques it is
wast eful , counter-productive and irrational hovering on the
hostil e brink of unreasonabl eness (Article 19). [488B-(C

(2) Solitary confinenent, even if nollified an(
nodi fied nmarginally, is not sanctioned by s. 30 for
prisoners 'under sentence of death’. But it is |egal under
that section to separate such sentences fromthe rest of the
prison comunity during hours when prisoners are generally
| ocked in. The special watch, day and night. O such
sentences by guards upheld. Infraction of privacy my be
i nevitabl e, but guards nust concede m ni mrum human privacy in
practice. [488E]

(3) Prisoners 'under sentence of death’ shall not be
denied any of the  community anmenities. including ganes,
newspapers, books, nmoving around and neeting prisoners and
visitors, ~ subject to reasonable regul ation of prison
managenent. Section 30 is no substitute for sentence of
i mprisonnment _and nerely prescribes the manner of organi zing
safe jail custody authorised by s. 366, C. P. C. [488F]

(4) If the prisoner desires loneliness for reflection
and renorse, for prayers -and maki ng peace with his maker, or
opportunities for nmeeting famly or friends. such facilities
shall be liberally granted, having regard to the stressfu
spell of terrestial farewell his soul nmay be passing
through, the conpassion society owes to himwhose life it
takes. [488H]

(5) The crucial holding under s. 30(2) is that a person
is not 'under sentence of death’, even if the sessions Court
has sentenced himto death subject to confirmation by the
H gh Court. He is not 'under sentence of death’ even if the
Hi gh Court inposes, by confirmation or fresh appellate
infliction, death penalty, so long as an appeal to the
Suprenme Court is likely to be or-has been noved or is
pending Even if this Court has awarded capital sentence, s.
30 9-526SCl /78
396
does not cover himso long as his petition for nmercy to the
CGovernor and/ or to the President  permtted by the
Constitution, Code and Prison Rules, has not been di sposed
of. O course, once rejected by the Governor or the
President, and on further application there is no stay of
execution by the authorities, he 1is ’'under sentence of
death’, even if he goes on nmaking further mercy petitions.
During that interregnum he attracts t he cust odi a
segregation specified in s. 30(2). To be ’under sentence of
death’ nmeans 'to be wunder a finally executable death
sentence’ . [48H, 489A-C

(6) Further restraint on such a condemmed prisoner is
not ruled out, if <clear and present danger of violence or
likely violation of custody is, for good reasons, made out,
with due regard to the rules of fair play inplied in natural
justice. Mninmal hearing shall be accorded to the affected
prisoner if he is subjected to further severity. [489D]

(7) On the necessity for prison reformand revision of
Jai |l Manual s hel d: -

(a) Section 56 nust be taned and trimred by the
rule of law and shall not turn dangerous by
maki ng prison 'brass’ an inperiumin inperio.

The superintendent’s power shall be pruned
and his discretion, bridled for the purpose.
[489 E]

(b) Under-trials shall be deemed to be in
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()

(d)

(e)

(f)

(9)

(h)

(i)

()

cust ody, but not under goi ng punitive
i mprisonnent. So much so, they shall be
accor ded nor e rel axed condi tions t han
convicts. [489E]

Fetters, especially bar fetters, shall be
shunned as violative of human dignity, wthin
and without prisons. The i ndi scrimnate
resort to handcuffs when accused persons are
taken to and fromcourt and the expedi ent of
forcing irons on prison inmates are illega
and shall be stopped forthwith save in a
smal | category of cases. Reckl ess handcuffing
and chaining in public degrades, puts to
shame finer sensibilities and is a slur on
our culture. [489F]

Wher e an under trial has a credi ble tendency
for viol ence and escape a hunmanely graduated
degree of ’'lron’ ‘restraint is permssible if-
onlyif-other disciplinary alternatives are
unwor kabl e. The burden of proof of the ground
is on the custodian. And if he fails, he wll
be liable in |law [489Q
The ’'iron’ regimen shall in no case go beyond
the i'ntervals, conditions and maxim killed
down for punitive "irons’. They shall be for

short spells, light and never applied if
sores exist. [489H]

The 'discretion to inpose ’'irons’' is subject
to quasi -j udi ci al oversi ght, even i f

purportedly inposed for reasons of security.
[ 490A]

A previous hearing. mninmal nay be, shall be
afforded to the wvictinms.” In exceptiona

cases, the hearing nay be soon after. [490 B]

The gourmands for'fetters’ shall be given to
the victim ,2nd when the decision to fetter
is made, the reasons shall be recorded in the
n journal and in the history ticket of the
prisoner in the State |anguage. If he is a
stranger to that | anguage it shall be
conmuni cated to him as far as possible, in
his | anguage. This applies to cases as nuch
of prison punishnent as of 'safety fetters.
[490 B-C

Absent provision for independent review of
preventive and punitive A . action, f or
discipline or security, such action shall be
invalid as arbitrary and unfair and
unreasonabl e. The prison officials will then
be liable civilly and crimnally for hurt to
the person of the prisoners. The State wll
urgently set up or strengthen the necessary
infra structure and process in this behalf-it
already exists in enbryo in the Act. [490C-D
Legal aid shall be given to prisoners to seek
justice fromprison authorities, and, if need
be, to challenge the decision in Court-in
cases where they are too poor to secure on
their own. |If lawer’'s services are not
given, the decisional process becones unfair
and unreasonabl e, especially because the rule
of law perishes for a disabled prisoner if
counsel is unappr oachabl e and beyond
purchase. By and |large, prisoners are poor
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lacking legal literacy, under the trenbling
control of the jailor, at his nercy as it
were, and unable to neet relation or friends
to take legal action. \Were a remedy is al
but dead the right lives only in print.
Article 19 will be violated in such a case as
the process wll be unreasonable. Article 21
will be infringed since the procedure is
unfair and is arbitrary. [490E-F]

(k) No 'fetters’ shall continue beyond day time
as noctural fetters on |ocked-in detenus are
ordinarily uncalled for, viewed from cons
derations of safety. [490QG

(1) The prolonged continuance of ’'irons', as a
punitive or preventive step, shall be subject
to previous approval by an external exam ner
like a Chief Judicial Mgistrate or Sessions
Judge who shall ‘briefly hear the victimand
record reasons. ~They are ex-officio visitors
of "nmost Central Prisons. [490Q

(M The Inspector-Ceneral - of Prisons shall, with
qui ck despatch consider revision petitions,
by fettered prisoners and di rect t he
conti'nuance or discontinuance of the irons.
In the “absence of such pronpt decision, the
fetters shall be deened to have been
negatived and shall be renoved. [490H 491A]

(8) The Jurisdictional reach and range of this Court’s
Wit to held prison caprice and cruelty in constitutiona
| eash is incontestable. Prisoner have enforceable |iberals
deval ued may be but not denopnetized, and under. on basic
schene, Prison Power nmust bow before Judge Power is
fundanental freedomare in jeopardy. Activist legal aid as a
pipeline to carry to the court the breaches of prisoners’
basic rights is a radical humani st concomtant of the rule
of prison law. And in our  constitutional order it is
axiomatic that the prison laws'  do not swallow up the
fundanental rights of the legally unfree, and as sentinels
on the qui vive, courts will guard freedom behind  bars,
tenmpered, of course, by environmental realismbut intolerant
of torture Dby executive echelons. The policy of the |aw and
the parmountcy of the Constitution are beyond purchase by
authoritarians glibly invoking 'dangerousness’ of _innates
and peace in prisons. |If judicial realismis not to be
jettisoned, judicial activismnust censor-the ~argunent of
unaccount abl e prison autonony. [409H, 410A, 412G 413B]

(9) Class actions, conmuni ty li'tigations,
representative suits, test cases and public
i nterest proceedings are in advance on our
traditional court processes and foster
peopl e’ s vicarious involvenent in our justice
systemw th a broad

398
based concept of locus standi so necessary in a denpbcracy
where the nmsses are in nmany senses weak. The intervention
of social welfare organisations in |litigative processes
pregnant with wider inplications is a healthy nediation
between the people and the rule of law. Wsely. pernmitted,
participative justice, pr onot ed t hr ough mass based
organi zati ons and public bodies with special concern seeking
to intervene, has a denocratic potential for the little men
and | aw. [414H, 415B]

(10) Rehabilitation effort as a necessary conponent of
incarceration is part of the Indian crimnal justice system
as also of the United States. The custodial staff can nake a
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significant contribution by enforcing the rule of prison |aw
and preparing convicts for a lawabiding life after their
rel ease. The inportant propositionis that it is a crine of
puni shment to further torture a person under goi ng
i mprisonnent, as the remedy aggravates the malady and thus
ceases to be a reasonable justification for confiscation of
personal freedomand is arbitrary because it is blind action
not geared to the goal of social defence, which is one of
the primary ends of inprisonment. [416H, 416C, 417F]

Mohamed G asuddin v. State of Andhra Pradesh 1977(3)
SCC 287, Shelton v. Tucker 364 US 476 (1950) at p.468
referred to

(11) The Court does not ’'rush in  to denolish

provi si ons wher e j udi ci al endeavor, aneliorative
interpretational, nay achieve both constitutionality and
conpassi onate resurrection. The semantic techni que of
updating the 1living sense of a dated legislation is,
perfectly legitimate, ~especially when, in a deve |oping

country li'ke ours, the corpus juris is in some neasure a Raj
hang over. Courts nust, with-intelligent imagination, inform
t hensel ves of ~the values ~of the Constitution and, wth
functional flexibility, ~explore the nmeaning of neanings to
adopt that Constitution which humanly constitutionalises the
statute in guestion. ~The jurisprudence of statutory
construction, especially when a vigorous break with the past
and snooth reconciliation with a radical constitutiona
val ue-set are the object, wuses the art of reading down and
reading wide, as part of interpretational  engineering;
[419D- E, 420E, 422B]

Weens v. United States 54 L. ed. p. 801, Harvard Law
Revi ew Vol . 24 (1970-71) p. 54-55. R L. Arora v. State of
Uttar Pradesh (1964) 6 SCR 784 referred-to.

(12) Part 111 of the Constitution does not part conpany
with the prisoner at the gates, ~and judicial oversight
protects the prisoner’s shrunken fundanental rights, if

flouted upon or frozen by the prison authority. Is a person
under death sentence, or under trial wunilaterally dubbed
dangerous liable to suffer extra tornment too deep for fears
? Enphatically no, lest social justice, dignity of the
i ndi vidual, equality before the |aw procedure established
by law and the seven |amps of freedom (Art. 19) becone
chinmerical constitutional clap trap. The operation of
Articles 14,19 and 21 nay be pared down for a prisoner but
not puffed out altogether. The necessary sequitur is that
even a prisoner, standing trial has basic liberties which
cannot be bartered away. [428H 429B. 429E]

(13) So the lawis that for a prisoner all fundanenta
rights are an enforce able reality though restricted by the
fact of inprisonment. When human rights are hashed behind
bars, constitutional justice inpeaches such |aw. [430 C B]

A. K Copalan v. State of Midras 1950 SCR 88; R C.
Cooper v. Union of India (1971) SCR 512; Kharak Singh v.
State of U P. (1964) SCR 232; Mneka Gandhi v. Union of
India (1978) 1 SCR 218, referred to.

399

(14) Is solitary confinement or simlar stressfu
alternative, putting the prisoner beyond the zone of sight
and speech and society and wecking his psyche without
decei ve prophyl actic or penol ogi cal gai ns, too
discrimnating to he wvalid under Article 14, too
unreasonable to be intra vires Article 19 and too terrible
to qualify for being human |aw under Article 21 ? If the
penal law nerely permits safe custody of a condemed
sentence, so as to ensure his instant availability for
execution with all the legal rituals on the appointed day,
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is not the hurtful severity of hermetic insulation during
the tragic gap between the first judgnent and the fall of
the pall, wunder guise of a prison regulation, beyond(
prison power ? [431F-G

(15) It is a certainty that a man in the death row who
has invited that fate by one nmurder and is striving to save
hinself from the allows by frantic forensic proceedi ngs and
nercy petitions is not likely to make his hanging certain by
conmitting any nurder within the prison. [434B]

(16) A mere admnistrative officer’s deposition about
the behavioral nay be of nen under contingent sentence of
death cannot weigh wth us when the limted |liberties
expression and |oconotion of prisoners are sought to be
unreasonably pared down or virtually w ped out by oppressive
cell insulation. Weretotal deprivation to the truncated
l'iberty of prisoner loconotion is challenged the validatory
burden is on the State. [436C- D

(27) . Crimnol ogical speciral i sts have consi stently
viewed w'th consternation the imposition of solitary
confi nenent punitively and, obvi ousl y, preventive

segregation stands on a worse footing since it does not
have even a disciplinary veneer. Qur human order. nust
reject ’solitary confinenment’ as horrendous. [444H, 445 A- B]

In re Ramanj ul u Naidu AIR 1947 Mad 381 approved.

Janmes C. Col emen- Abnormal Psychol ogy and Modern Life p
105: Royal Conmi ssion on Capital Punishnent 1949- 1953 Report
pp. 216-217.

Law Conmi ssi on to India-42nd Report. Referred to.

(18) Petitioner ‘is under ’'statutory confinement’ under
the authority of section 30(2) of the Prisons Act read with

section 366(2) C. P.C. It will be a stultification of
judicial power if, under guise of using section 30(2) of the
Pri sons Act , t he Super i nt endent inflicts what is

substantially solitary confinement which is a species of
puni shment  excl usi vel y wi thin~ the “jurisdiction of the

crimnal court. Held Petitioner shall not be solitarily
confined. [447B]
(19) Law is not a fornmal abel, nor |ogonachy but a

wor king technique of justice. The Penal Code and the
Criminal Procedure Code regard punitive solitude too harsh
and the Legislature cannot be intended to permt preventive
solitary confinenent, rel eased even fromthe restrictions of
Sections 73 and 74 |PC, Section 29 of the Prisons Act and
the restrictive Prison Rules. It would be extraordinary that
a far worse solitary confinenent, marked -~ as safe custody,
sans maxi mum sans internission, sans judicial oversight or
natural justice, would be sanctioned. [447D E

(20) Section 30 of the Prisons Act can be applied only
to a prisoner "under sentence of death". Section 30(2) which
speaks of "such" prisoners necessarily relates to prisoners
under sentence of death. W have to discover when we can
designate a prisoner as one under sentence of | death.
Confinenent inside prison does not necessarily ‘inpart
cellul ar isolation. Segregation of one person
400
all alone in a single cell is solitary confinenment. That is
a separate punishment which the Court alone can inpose. It
woul d be subversion of this statuary provision (Section 73
and 74 |1PC) to inpart a meaning to Section 30(2) of the
Prisons Act whereby a disciplinary variant of solitary
confinenent can be clanped down on a prisoner, although no
court has awarded such a punishnment. [448B, 448D

(21) "Apart fromall other prisoners" used in Section
30(2) is also a phrase of flexible inmport, segregation into
an isolated cell is not warranted by the word. All that it
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connotes is that in a cell where there are a plurality of
inmates, the death sentence wll have to be kept separated
fromthe rest in the sane cell but not too close to the
others. And this separation can be effectively achieved

because the condemmed prisoner wll be placed under the
charge of a guard by way and by night. [448-F-G
(22) Prison offences are listed in section 45 and

section 46 deals with punishnent for such offences. Even if
a grave prison offence has been committed. the puni shnent
does not carry segregated cellular existence and permts
life in association in ness and exercise in view and voice
but not in comunication wth other prisoners. Punitive

separate confinement shall not exceed there nonths and
section 47 interdicts t he conbi nati on of cel lul ar
confi nenent and "separate confinenent" "Cel | ul ar
confinenent" is a stricter puni shrent  t han separate

confinenent and it cannot exceed 14 days because of its
rigor. Less severe is cellular confinement under section
46(10) @ of the Prisons Act” and under section 46(8).
Qovi ously, disciplinary needs of keeping apart a prisoner do
not involve any harsh elenment of punishment at all. An
analysis of the provision of the Penal Code and of the
Prisons Act yields the clear inference that section 30(2)
relates to separation wthout isolation, keeping apart
wi t hout cl ose confinenent. [449B, 450B-C, 450F, 450H]

(23) The Court awards only a single sentence viz.
death. But it cannot be instantly “executed because its
excitability is possible only on confirmation by the H gh
Court. In the neanwhile, the sentence cannot be |let |oose
for he nust be available for decapitati on when the judicia
processes are exhausted. So it is that section 365(2) takes
care of this awesone interregnum by com

mssing the convict to jail custody. Form 40 authorities
safe keeping. The 'safe keeping in jail custody is the
[imted jurisdiction of the ‘jailor. ~The <convict is not
sentenced to inprisonnent. He is not sentenced to solitary
confinenent. He is a guest in custody in the safe keeping of
the host-jailor wuntil the terninal hour of terrestria
farewel | whisks himaway to the halter. The inference is
inevitable that if the ’'condemmed’ nman were harmed by
physical or nental torture the law would not tolerate the
doing, since injury and safety are obvious enemes. To
di stort safe-keeping into a hidden opportunity to cage the
ward and to traumatize himis to betray the custody of the
| aw. Saf ekeepi ng neans keeping his body and mnd in fair
condition. To torture his mnd is unsafe keeping. Injury to
his personality is not safe keeping. To preserve his flesh
and crush his spirit 1is not safe keeping. Any executive
action which spells infraction of the life and liberty of a
human being kept in prison precincts, purely for safe
custody, is a challenge to the basic notion of the rule of
| aw unreasonabl e, unequal, arbitrary and unjust. [451 D-H
452B, D. F]

(24) A convict is under sentence of death when, and
only when? the capital penalty inexorably operates by the
automatic process of the | aw.

401

Abdul Azeez v. Karnataka [1977] 3 SCR 393: D. K. Sharma
v. M P. State A [1976] 2 SCR 289 referred to. [454(Q

(25) A self-acting sentence of death does not cone into
existence in view of the inpedinent contained in section
366(1) even though the Sessions Court might have pronounced
that sentence. Assunming that the Hi gh Court has confirnmed
that death sentence or has de novo inposed death sentence,
even then, there is quite a likelihood of an appeal to the
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Suprenme Court and when an appeal pends against a conviction
and sentence in regard to an offence punishable with death
sentence such death sentence even if confirned by the High
Court shall not work itself, until the Suprene Court has
pronounced judgnent Articles 72 and 161 provide for
conmut ati on of death sentence even like sections 433, 434
and 435 C. P.C Rules 547 and 548 nade under the Prison
Act, provide for a petition for commutation by the prisoner
It follows that during the Pendency of a petition for nercy
before the State Governor or the President of India the
death sentence shall not be executed. Thus, until rejection
of the clenmency notion by these two high dignitaries it is
not possible to predicate that there is a self-executory
death sentence and he becones subject to it only when the
clemency application by the prisoner stands rejected.
[ 455BD, 456B, H 457A]

(26) The goals of ~prison keeping, especially if it is
nmere safe . keeping, come be attained without requiring a
prisoner to live in the exacerbated conditions 1) of bare-
floor solitude. Functionally speaking, the court has a
distinctive duty to reform prison practices and to inject
constitutional consciousness into the system Sastre V.
Rockefel l er 312F. Suppl. 863 (1970). Wlfe v. M Donnell 41
. rd. 2d p. 935. [465 B-C

(27) The great problens of |aw are the grave crises of
life and both can be solved not by the literal instructions
of printed enact nent s but by the interpretative
sensitization of the heart-to ’'one -still, 'sad music of
humanity. [471 G

(28 ) . The humane thread of jail jurisprudence that
runs right through is that no prison authority enjoys
amesty for unconstitutionality and forced farewell to
fundanental right 1is an institutional outrage in our system
where stone walls and iron bars shall bow before- the rule
of law. [471H 472A]

(29) Many states like Tam| Nadu, Kerala etc. @ have
abandoned the disciplinary barbarity of bar fetters. The
infraction of the prisoner s freedomby bar fetters is too
serious to be viewed lightly and the basic features of
reasonabl eness nust be built into the administrative process
for constitutional survival. Therefore, an outside agency,
in the sense of an official. higher than the Superintendent
or external to the prison departnment, nust be given the
power to review the older of 'irons’. Rule 423 speaks of the
I nspector General of Prisons having to be informed of the
ci rcunmst ances necessitating fetters and belchains. Rule 426
has a simlar inport. A right of appeal or revision fromthe
action of the Superintendent to the Inspector General of
prisons and quick action by way of reviewv areinplicit in
the provision. [477D. 477F-478A]

(30) one of the paramount requirenments of avalid | aw
is that it nmust be within the cogni zance of the community if
a conpetent search for it were made. Legislative tyranny may
be unconstitutional iif the State by devious nethods  like
pricing | egal publication nonopolised by governnent too high
deni es the
402
equal protection of the laws and inmposes unreasonable
restrictions on exercise of fundamental rights [485G 486B]

Bhuvan Mbhan Patnaik v. State of A P. [1975] 3 SCC 185,
189.

(31) The roots of our Constitution |lie deep in the
finer. spiritual sources of social justice, beyond the
nmelting pot of bad politicking feudal crudities and
sublimated sadism sustaining itself by profound faith in
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Man and his latent divinity, and so it is that the Prisons
Act provisions and the Jail Manual itself nust be revised to
reflect this deeper meaning in the behavioral nornms,
correctional attitudes and humane orientation for the prison
staff and prisoners alike. [492E]

ARGUMENTS
For the Petitioner in Wit petition No. 2202 of 1977.

1. Section 30 by its |language docs not enjoin the jai
authorities to confine a prisoner under sentence of death to
solitary confinement. It provides that a prisoner under
sentence of death should be confined in a cell apart from
all other prisoners and shall be placed day and ni ght under
the charge of a guard. Such a prisoner is entitled to
participate in all the recreational and rehabilitation
activities of the jail ~ and.is also entitled to the conpany
of other prisoners.

2. Section 30 requires that a prisoner "under sentence
of death" shall be confined in the manner. prescribed by
sub-section (2). The expression ’under sentence of death’
al so occurs ins. 303 1.P.C. In[1976] 2 'SCR 289 the
Supreme Court —held that the expression 'nmust be restricted
to a sentence which is final, conclusive and ultinmate so far
as judicial renmedies are concerned'r As far as death
sentence is concerned the trial does not end in the Sessions
Court and confirmation proceedings in the H gh Court are a
continuation of the trial, [1975] 3 SCR. 574. In other words
until the High Court confirns a sentence of death, there is
no operative executable sentence of death. ‘Article 134 of
the Constitution also provides for an appeal to the Suprene
Court in certain cases where the Hi gh Court has awarded
death penalty.

3. The conditions of solitary confinenment have the
tendency of depriving a prisoner of his normal faculties and
may have the tendency to destroy a prisoner’s nentallity.
Justice, Punishment, Treatnment by Leonard orland 1973 Edn
297, 307-308: Havelock Ellis,-The Crimnal p. 327; History
of solitary confinenent and its effects-134 US 160.

4. Solitary confinenment is inposed as a punishnent
under sections 73 and 74 |.P.C. and under the Prisons Manua
as a matter of prison discipline. It does not exceed 14 days
at a tine. In the case of prisoner who is under a-sentence

of death, as construed by the jail authorities, however,
such confinement continues over |ong periods.

5. The Law Comrission of India in its 42nd Reports at
p. 78 has recommended the abolition of solitary confinenment.
Courts have also condemmed it. A |l.R 1947 Mad. 386; 134 US
160, 167. 168.

6. There are conpelling reasons that a narrow
construction should be put on Sec. 30 which will reduce the
extreme rigour and penalty of the law. Only a court has the
authority to inflict a punishnent. The jail authorities do
not have a right to inflict any punishment except @as a
matter of jail discipline. As
403
s. 30 enpowers the jail authorities to inpose an additiona
puni shnment of solitary A confinenent, it is submtted that
it is violative of Art. 20(1) of the Constitution.

7. The expression under ’'sentence of death’ should be
construed to mean ’'under a final executable, operative
sentence of death’. There is legislative injunction against
the execution of a sentence of death in Ss. 366, 413, 414,
415, 432 and 433 C. P. C A sentence of death cannot be
executed till the appeal, if any, has been finally di sposed
of by the Court. A prisoner has also the right to make nercy
petitions to the Governor or the president as the case nay
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be. Para 548 of the Prison Rules provides that in no case is
the sentence of death to be carried out before the
CGovernment s reply to the nercy petition is received. Til
this time arrives, a prisoner under sentence of death is
entitled to be treated as a human being with a hope for the
future, entitled to struggle for rehabilitation. Till the
final stage has arrived such a prisoner cannot be treated as
a lost, condemmed hunan bei ng.

8. Section 30 is violative of Au t. 14 of the
Constitution. It inposes the penalty or solitary confinenent
on condemmed prisoners wthout any distinction. The Prison
Manual does contain provision for dangerous prisoners who
may, as a matter of prison discipline, be kept in solitary
confinenent. Failure to make a distinction between a safe
prisoner under sentence of death and a hostile and dangerous
prisoner introduces -arbitrariness in the treatnment accorded
to prisoners under sentence of death and thus is violative
of Article 14.

9. A prisoner is not deprived of his personal l|iberties
[1975]2 SCR 24. Article 21 is subject to Article 14. [19781
1 S.C.C. 248 The expression '|life" as used in Article 21
nmeans sonething nore than nere aninal existence and the
inhibition against is deprivation extends to all those
limts and faculties by which life is enjoyed.

For the Respondent in WP. 2202/77

1. Crimnal law of India recognises capital punishnent.
It is awarded in very few cases. It is not the rule but
rather the exception, [1974] 3 S.C.R 340.

2. Death penalty has been upheld as constitutional in
[1973] 2 S.CR 541.  Section'354 (3) C. P.C. O 1973
requires the recording of reasons for infliction of death
penal ty.

3. there is no provision for substantive due process in
the Indian Constitution. 11950] S. C. R 88, [1973] 2 S.C R
541/ 548.

4.. A prisoner is not a slave of the State and i's not
denuded of all fundanental rights. Lawful incarceration
brings about the necessary withdrawal or limtation of many
rights and nmakes them unavailable to prisoners. Prisoners
have |l ess than the full panoply of freedons which private
persons woul d have in non- prison situation. Prison
regul ati ons and prison discipline and consi der ati ons
underlying our penal system necessitate restrictions being
i nposed. 92L, ed. 1356. 224 T. ed. 224. 238-24: 411 ed. 935.
950, 954, 957. [1975] 2 S.C. R 24.

5. Solitary confinenent is conplete isolation of the
pri soner fromall human society and confinement in a cell so
arranged that he has no direct intercourse or right of any
human being or no enploynment or instruction. Webster’s Third
New I nternational Dictionary Vol. Il p. 2170, 33L ed., 835
839.

404

6. It is a msnonmer to characterise confinenent in a
cell as provided in Section JO(2) read with Chapter 31 of
the Jail Manual as solitary confinenent.

7. There is a fundanental distinction between solitary
confi nenent inposed | punishment or an additional punishment
and confinement of prisoner under sentence of death in a
separate cell, for the purpose of preventing his suicide or
escape and for ensuring the presence of the prisoner on the
day appoi nted for execution

8. The expression "under sentence of death" in section
30(2) means under sentence of death which is executable and
which is finally conclusive and ultinmate so far as judicia
renedi es are concerned. [1976] 2 S.C R 289, [1977] 3 S.C.R
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393. Section 30(2) should be so construed and its
implications worked out having regard to Sections 413-415
C. P.C.

9. The rational underlying section 30(2) and Chapter 31
of the Manual is that prisoners under sentence of death,
present problenms peculiar to such persons which warrants
their separate classification and treatnent as a neasure of
jail admnistration and jail discipline. Prisoners under
sentence of death are in a class by thenselves and their
separate classification has been recognised over the years
inlIndia and other <civilized countries. Even in countries
where solitary confinement as a norm of punishnent has been
abol i shed, confinement of prisoners under sentence of death
continues. [Hal sbury’s Laws of England Vol. 30 p. 601. para
1151. U. K Prison Rules 1964 (r.r. 74-76].

10. The fundanental  distinction bet ween i nposing
solitary confinenment as a punishnent and as a necessary
nmeasure of jail discipline is recognised in the 42nd Report
of the!law Conmi ssion. (para 380).

11. 'Section 30(2) so construed is not violative of
Article 14. The failure to sub-classify does not involve
breach of Article 14.

12. In the United States solitary confinement even as a
puni shment by itself has been consistently held to be not
violative of the VIII Amendnent. Wat the Courts have struck
down is the particular systemof solitary confinement if it
is inplenented and maintained in an~ inhuman or barbarous
manner. Conditions ' in jail may not be perfect or ideal but
the sane cannot be said to be sub-human or violative of
human dignity of prisoners. Certain matters may urgently
call for reformbut that does not brand the Regulations as
unconstitutiona
For the Petitioner in Wit Petition No. 565/77

1. (a) The petitioner who is an under-trial prisoner is
a French National and not being a citizen of India certain
fundanental rights like Article 19 are not available to him
But as a human being he is entitled on the basic rights
which are enshrined in Articles 14 20 21 and 22 of the
Constitution.

(b) The petitioner who was arrested on 6th July 1976
alongwith four other foreigners has been kept -under bar
fetters 24 hours a day auld they are welded on himever
since his arurest.

2. The petitioner seeks to challenge Paragraph 399(3)
of the Punjab laid Manual and Section 56 of the Prison Act,
as violative of the petitioner’s fundamental right wunder
Articles 14 and 21 of the Constitution. The follow ng facts
indicate the brutality inflicted by the respondents on the
Petitioner.

405

(a) By continuous wearing of bar fetters? there were
wounds on his ankles A and he represented to the jai
authority to renmove them As no relier was obtained, the
petitioner. filed a wit petitionin the Delhi H gh Court
chall enging the conditions of his detention but the High
Court dism ssed the same as not naintai nable on February 2,
1977 relying on 1972(2) S.C R 719. As such despite his
wounds the petitioner had to suffer.

(b) The Jailor ordered renoval of bar fetters in
February 9, 1977 for 15 days but jail authorities in
violation of nedical advice put bar fetters after 9 days
i.e. 18th February 1977. The respondents thereby viol ated
the mandatory provisions of the Act.

(c) The Punjab Jail Mnual is totally an out-dated
enact ment inasmuch as even after 30 years of |ndependence,
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par agraph 576(d) (1) nakes the wearing of Gandhi Cap by
prisoners a jail offence an pargraph 63010) pernits i nhuman
puni shnent |ike beating, besides putting bar fetters under
par agraph 399 read with section 56 of the Prison Act.

LEGAL SUBM SSI ONS

1. A personin jail is already subject to enornous
curtailnent of his liberties. The protection of whatever
liberties are left inside the jail denand that they cannot
be taken away arbitrarily and wthout the procedure
established by laws. The greater the restriction, stricter
shoul d be the security of the Court, so that the prisoner is
not subjected to unnecessary and arbitrary loss of his
remai ning |iberties.

2. Paragraphs 399 and 435 of the Punjab Jail Manual are
not laws under Article 13(3) of the Constitution of India
and are void as they restrict personal |iberty w thout the
authority of |aw under Article 21 of the Constitution. These
provi sions bar which bar fetters can be put on a prisoner
severely curtailing his liberty of novenent of |inbs, on the
ground that he is dangerous and as long as the jai
authorities consider it necessary are void as they do not
have authority of law (1964) 1 SCR 332, 338, 339, 345.

3. (a) Section 56 of the Prison Act is arbitrary
inasmuch as it allows the jail authorities to choose any
type of irons to 'be put on any prisoner. in paras 425 and
614 of the Punjab Jail Mnual, 3 types of irons are
mentioned; handcuffs weighing 2 Ibs., link fetters weighing
2 Ibs and bar fetters weighing 5 1bs. Section 56 does not
give any guide-line as to which fetters are to be put on a
prisons- who is considered dangerous. ~Thus  simlarly
situated prisoners can has discrimnate under. the section

(b) Since section 56 which allows the Prison Authority
to put irons on prisoner depending upon-the state of the
prison it is violative of Article 14 as well 15 Article 21.
because if the prisoner is fortunate to be inprisoned in a
wel | - guarded nodern Jail he would not be put under irons,
while a simlarly situated prisons who is unfortunate to be
put in a dilapidated jail, he would be nmade to 'suffer by
bei ng put under irons.

(c) Section 56 is wultra vires of Articles 14 and 21
because it allows the Jail authorities to put irons on the
personal assessnents as "to the character of prisoners® The
section thereby gives conplete power to pick and choose
prisoners for. being confined in irons.

406

(d) Section 56 of the Prison Act and paragraph 399 of
the Jail Manual, which restrict personal liberty, in so far
as they abridge and take away fundanental rights under
Article 14, wll have to neet the challenge of that Article

otherwise it is not avalid law [1967] 3 S.C. R~ 28/46;
[19701 3 S.C. R 530/546 and [1978] | S.C. R 248/323.

4. Paragraph 399(3) of the Manual and section 56 of the
Prison ACT which inpose inhuman and cruel restrictions and
subjects the petitioner to Torture nore than those who are
puni shed for jail offences are not |aws when judged fromthe
evol ving standards of decency and present concept of
civilization. Wen bar fetters are to be used as puni shnent
they cannot be put continuously for nore than 3 nonths vide
par agraphs 616 and 617, while under inpugned paragraph 399
and under section 56 of the Prison Act they can be put
i ndefinitely.

5. Wien a prisons is subject to cruel and inhuman
treatnent the Court has the power and jurisdiction to
interfere because of its sentencing function, since the
prisoner is behind bars by the order of the Court. Hence the
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condi tion of his confi nenent is the conti nui ng,
responsibility of the Court

6. In viewof the Preanble and Article 51 of the
Constitution, which obligate the State to respect human
dignity and foster respect for international [|aw and
obligations, the Courts have a constitutional duty in
interpreting provisions of domestic |laws to give due regard
to international law and country’s i nter nati ona
obl i gati ons.

7. This is also because the judicial process is a part
of the State activity vide Article 12 of the Constitution
and the directive principles are addressed as nuch to the
Executive and the Legislature as they are to the judiciary.

8. Wien donestic law is applied to a foreigner. there
is a presunption that “the legislature intends to respect
rules of international law and country’'s inter nationa
obl i gati ons.

70 ER 712/716; [1960] 3 All. E R 814/821; 1891 (1)
Q B.D. 108/112.

9. I'n “interpreting statutes particularly ancient pena
statutes, it is the duty of the court to interpret it in a
broad and i beral sense in the light of prevailing
conditions and prefer a construction which is favorable to
the indi vi dual

[1953] S.C. R / 825/847; A l.R 1961 S.C. 1494, 1968
S.C.R 62.

For the Respondent in Wit Petition No. 565/77

1. Challenge to Sec. 56 of the Prisons Act 1894 nust be
judged in the context of the subject matter of the
| egislation viz. "Prisons".

2. Maintenance of penal institution (Prison) is an
essential function of governnent for preservation of socia
order through enforcenent of crimnal |aw.

3. One of the primary and | egiti mate goal s of any pena
institution is the nmaintenance ~of institutional security
agai nst escape of the prisoner fromthe care and custody of

the penal institution to which he has been /lawfully
commtted 40 |. ed. 2nd 234, 235, 239; 41 L. ed. 2nd 495,
501. 502.

4. There must be mut ual acconmodati on bet ween

institutional needs and constitutional provisions. Not
unwi sdom but unconstitutionality is the touch stone. 41 L
ed. 2d. 935, 951. 954.

407

5. Several features of prison administration my be
undesirable or ill-advised but that cannot result in
condemnation of the statute as unconstitutional, [1975] 2

S.CR 24, 28; 40 L. ed. 2d 224, 235. Courts are .ill-
equi pped to deal with the increasingly urgent problem of
prison administration and reform

6. Power under section 56 can be exercised for reasons
and considerations which are germane to and carry out the
objective of the statute, nanely, "safe custody of prisoners
The following conditions nust be fulfilled before power
under section 56 is exercised: -

(a) Existence of necessity, as opposed to nere
expedi ency or conveni ence, for confining prisoners in irons,
11 Quj. L. R 403, 413.

(b) The determ nation of necessity to confine prisoners
inirons isto be made with reference to definite criteria
nanely, state of the prison or the character of the
pri soners.

(c) The expression "character of the prisoners" in the
context and on a true construction is referable to past our
present characteristics or attributes of a prisoner which
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have a rational and proxi nate nexus with and are gernmane to
considerations regarding safe custody of prisoners and
preventing their escape.

(d) The determi nation nust be nade after application of
mnd to the peculiar and special characteristics of each
i ndi vi dual prisoner

( e ) The expressions, "dangerous prisoners" or 'unsafe
prisoners" has a definite and well recogni sed connotation in
the context of prison legislation prison literature.

(f) Under para 399 (3)(e), special reasons for having
recourse to fetters are required to be fully recorded in the
Superintendent’s journal and noted in the prisoner s history
ticket. Decisions regarding inposition of fetters have to be
reviewed from time to time, in order to determ ne whether
their continued inposition is warranted by consi deration of
security (vide para 435).

(g) Para 69 of the Jail Mnual provides for a revision
to the I'nspector Ceneral the order of the Superintendent.

(h) Prisoner can also avail of redress under para 49
read with para 53B of the Manual

(i) Determ nation of the Superintendent is open to
judicial review on the principles laid dow in [1966] Supp
S.C.R 311 and [1969] 3 S.C'R 108.

(j) Power under section 56 is not punitive in nature
but precautionary in character.

8. If the legislative policy is clear and definite,
di scretion vested in a body of adm nistrators or officers to
make sel ective application of the law does not infringe
Article 14. A guiding principle has been laid down by
section 56 which has the effect of limting the application
of the provision to a particular category of persons, [1975]
I SCR 1, 21, 22, 23, 48-53.

9. There is a presunption in f avour of
constitutionality of statutes, [1959] S.C R 279, 297. This
presunption applies wth greater force when the statute
under consideration is one dealing with prisons and
mai nt enance of internal security in penal institutions
408

10. It is not opento the petitioner to challenge
section 56 on the ground that power can be exercised with
reference to "the state of prison", inasmuch as no action
based on that part of the provisions is taken against the
petitioner [1955] | S.C.R 1284, 1295.

11. There is no provision in our Constitution
corresponding to WVIII Amendnent of the U.S. Constitution
[1973] 2 S.C R 541, 548.

12. There is also no provision for substantive due
process in the Indian Constitution

[1950] S.C R 88; [1973] 2 S.C. R 541. 548.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition Nos. 2202 and 565
of 1977.

Under Article 32 of the Constitution.

Y. S. Chitale (A.C), Randhir Jain, M Midgal and G K
B. Chowdhury (A.C) for the petitioner (in WP. No.
2202/ 77) .

N. M Chatate, S. V. Deshpande, Sumitra Bannerjee & M
K. D. Nanboodiry for the petitioner (in WP. No. 565 of
1977).

Soli J. Sorabjee, Addl. Sol. Genl., K N Bhatt, R N
Sachthey and Grish Chandra for the petitioner (in WP
No. 2202/ 77)
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Soli J. Sorabjee, Addl. Sol. General, E. C Agarwala
and G rish Chandra for the respondents (in WP. 565/77).

V. M Tarkunde, P. M Parekh for the Intervener (in
WP. No. 565/77).

The foll owi ng Judgnents of the Court were delivered:

KRI SHNA | YER, J.-The province of prison justice, the
conceptual i zation of freedombehind bars and the role of
judicial power as constitutional sentinel in a prison
setting, are of the gravest nmonent in a world of escalating
torture by the mnions of State, and in India, where this
virgin area of jurisprudence is becom ng painfully relevant.
Therefore, explicative length has been the result; and so it

is that, wth all ny reverence for and concurrence with ny
| earned brethren on the jurisdictional and jurisprudentia
basics they have indicated, | have preferred to plough a

[ onely furrow
The Core-questi ons.

One inmportant interrogation lies at the root of these
twin wit petitions: Does a prison setting, ipso facto, out-
law the ‘rul'e of 1Taw. |ock out the judicial process fromthe
jail gates and declare along holiday for hunman rights of
convicts in confinement, and (to
409
change the mataphor) if “there is no total eclipse, what
| uscent segnent s open for judicial justice ? Three inter-
rel ated problens project thenselves: (i) a jurisdictiona
di |l emma between ’'hands off prisons’ and ’'take over jai
administration’ (ii) a constitutional conflict between
detentional security and inmate liberties and (iii) the role
of processual and substantive reasonableness in stopping
brutal jail conditions. In such basic situations, pragmatic
sensitivity, belighted by the Preanble to the Constitution
and bal ancing the vulnerability of 'caged” human to State
tornment and the prospect of escape or-internal disorder
shoul d be the course for the court to navigate

| proceed to lay bare the broad facts, critically
exam ne. the |l egal contentions are resolve the vita
controversy which has profound ‘inpact on our val ue system
Freedomis what Freedom does-to the |last and the /|east-
Ant yodaya

Two petitines-Batra and Sobraj-one Indian and the ot her
French, one under death sentence and the other facing grave
charges, share too different shapes, the sailing and arrows
of incarceratory fortune, but instead of submitting to what
they describe as shocking jail injustice, challenge, by
separate wit petitions, such traumatic treatnent as
illegal. The soul of these twin litigations is the question
in spiritual terns, whether the prison system has a
conscience in constitutional terns, whether 2 prisoner, ipso
facto, forfeits person- hood to becone a rightless slave of
the State and, in cultural terms, whether man-managenent of

prison society can operate its arts by ’zoological
strategies. The grievance of Batra, sentenced to death by
the Del hi Sessions Court, is against to facto solitary
confinenent, pending his appeal, wthout to jure sanction
And the conplaint of Sobraj is against the distressing

di sabl enent, by bar fetters, of nen behind bars especially
of undertrials, and that for unlimted duration, on the ipse
dixit of the prison ’'brass’. The petitioners, seek to use
the rule of law to force open the iron gates of Tihar Jai
where they are now |odged, and the Prison Admnistration
resists judicial action, inintra-nural matters as forbidden
ground. relying on sections 30 and 56 of Prisons Act, 1894
(the Act, hereafter). The Petitioners invoke articles 14,
21(and 19, in the case of Batra) of The Constitutional
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The paranpbunt law. Prison discipline and judicia
oversi ght.

The jurisdictional reach and range of this Court’s wit
to hold prison caprice and cruelty in constitutional |eash
is incontestable, but teasing intrusion into admnistrative
di scretion is | egal anathema

410
absent breaches of constitutional rights or prescribed
procedures. Prisoners have enforceable liberties devalued

may be but not denpnetized; and under our basic schene,
pri son Power rmust bow before judge Power if fundanenta
freedons are in jeopardy. The principle is settled, as sone
Ameri can deci sions have neatly put it. ().
"The Matter of internal nmanagenent of prisons or cor
rectional institutions is vested in and rests with the
hands of those institutions operating under statutory
authority and their acts ~and adm nistration of prison
discipline and over all operation of the institution
are not subject to court super vision or control absent
nost'- unusual circunstances or absent a violation or a
constitutional right." But Corwin notes. (2)
"Federal courts have intensified their oversight
of State penal facilities, reflecting a heightened

concern with the extent to which the ills that plague
so-cal | ed correctional i nstitution-overcrowding,
under staffing. unsanitary facilities, brutality,
constant fear of violence, |ack of adequate nedi cal and
mental health care, poor food service, intrusive
correspondence restrictions, i nhumane i sol ati on,

segregation, inadequate or non-existent rehabilitative

and/ or educational  programs, deficient -recreationa

opportunities-violate the Ei ght ~ Anendnent ban on

"’ cruel and unusual punishnents.”

The hands-off’ doctrine is based “on the fallacious
foundation stated in 1871 in Ruffin v.  Cormonweal t h:
"He has, as a consequence of his crine, not only
for feited his liberty, hut all his personal rights
except these which the law in its humanity accords to
him He is for the time being, the slave of the
State."(8)
During the century that followed, the American courts have
whittled anay at the doctrine and firstly declared in
Jordan(4) that when the responsible prison authorities...-
have abandoned el emental con-

(1) Federal Reporter 2d. Series, Vol. 386, p. 684,
Donnel Douglas v. Maurice H Sigler

(2) Supplenment to Edward S. Corwin's. The Constitution

p. 245.

(3) 62 Vs . (21 Gratt) 790, 796 (1871)

(4) 257 Fed. Suppl. 674 Jordan |.. Fitzharris (N D,
Cal . 1966)
411
cepts of decency by permtting conditions to prevail of a
shocki ng and debased nature., the courts nust intervene
pronmptly to restore the primal rules of a civilized
conmunity ill accord with the nandate of the Constitution of

the United States.
In Coffin V. Reichard the court was persuaded to
i ntervene when, while lawfully in custody a prisoner is
deprived of sone right the B, loss of which nmakes his
i mprisonnent nore burdensone than the |aw permts:
"When a nman, possesses a substantial right, the
Courts will be diligent in finding a way to protect it.
The fact that a personis legally in prison does not
prevent the use of habeas corpus to protect his other
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i nherent rights.
In John v.Dys, the (Court again held it preferable
“"that a potentially dangerous individual be set free than

the | east degree of and inpairnment of an i ndi vi dual s’ s
basi ¢ constitutional rights be permtted. Thus, t he
constitutionally of i mprisonment, its dur ati on, and
conditions Can be validity tested by neans of habeas
cor pus.

The harshest blow to the old ‘hands-off’ doctrines was
struck by Manree v. Pepa, 365 US 167, 5 L.Ed. 2d,, 492
(1961).

VWere the court insisted on ‘‘civilized standards of

humane decency” and interdicted the subhuman condition

whi ch could only serve to destroy conpletely the spirit
and undermnine the sanity of the prisoner

By | 975, the United states Suprenme Court sustained the
i ndubi tabl e proposition “that constitutional rights did not
desert convicts ~but dw ndled in scope. A few sharp passages
from Eve Pall (1) opinions and sone telling observations from
Charles Wl ff(2) nail the argument the prisioners the non-
persons.

M. Justice Steward. who delivered the opinion of the
Court in Eve Pell observed "Courts cannot, of course,
abdicate their constitutional responsibility to delineate
and protect fundanmental liberties. But  when the issue
involves a regulation limting one of several nmeans of
comuni cation by an inmate, the institutional objectives
furthered by that regulation and the neasure of judicia
deference owed to corrections officials in their attenpt to
serve these interests are relevant in gauging the validity
of the regulation.™

(1) 417 US 817 41 Ed. 2d 495.

(2) 41 L. Ed. 2d. 935.
10-526SCI / 78
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M. Justice Douglas. in his dissenting view, stated
"prisioners are still ' persons’ entitled to al
constitutional rights unless ‘their liberty has been

constitutional by curtailed by procedures that satisfy al
the requirenents of due process, (enphasis, added).

In the later case of charles Wl ff, the court made
enphatic statenents driving home the sane point. ~ For
instance, M. Justice Wilite, who spoke for the -court,
observed: "Lawful inprisonment necessarily makes unavail abl e
many. rights and privileges of the wordinary citizen
retraction in by the considerations underlying our pena
system  But though his rights may be dimnished by
envi ronnent, prisoner is not whol |'y stripped of
constitutional protections when he is inprisoned for crine.
There is no' iron Curtain drawn between the Constitutions
and the prisons of this country, .. In sumthere must be
mutual acconmodati on between institutional needs and
objectives and the provisions of the Constitution that are
of general application

M. Justice Marshall expressed hinself explicitly "I
have previously stated ny view that a prisoner does not shed
his basic constitutional rights at the prison Gate, and
fully support the court’s holding that the interest of
inmates is freedomfrominposition of serious discipline is
aliberty’ entitled to due process protection.”

M. Justice Douglas, again a dissenter, asserted:

"Every prisoner’'s liberty i.e., of course, circunscribed by
the very fact of his confinement, but his interest in the
l[imted liberty left to him is then only the nore

substantial. Conviction of a crime does not render one a




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 21 of 95
nonperson whose rights are subject to the within of the
prison adm nistration, and therefore, t he i mposition

of any serious punishnent within the prison systemrequires
procedural safeguards of course, a bearing

need not be held before a prisoner is subjected to sone
m nor deprivation, such as an evening' s |oss of television
privileges. Placement in solitary confinenent, however, is
not in that category"”.

I may now crystalise this | egal di scussi on
Di sciplinary autonony, in the hands of nmayhem happy jai
staffers, may harry human rights and the walis from behind
the high walis will not easily break through the sound-
proof, night-proof barrier to awaken the judges’ wit juris-
diction. So, it follows that activist legal aid as a

pipeline to carry to the court the breaches of prisoners’
basic rights is a radical humani st conconmitant of the rule
of prison law. And in our constitutional order it is
axi omatic that the prison laws do not swallow up the
fundanental rights of the legally unfree, and, as sentinels
on the qui-vive,  courts will guard Freedom behind bars,
tanmpered, of course, by environmental realismbut intolerant
of torture by executive echelons. The policy
413

O the law and the paranmountcy of the constitution are
beyond pur chase by aut horitarians glibly i nvoki ng
" danger ousness’ of inmates and peace in - prisons.

If judicial Trealismis not to bejettisoned, judicia
activismnust censor the argunent of unaccountable prison

aut onony.

' Danger ousness’ ~as_ a cover for police and prison
atrocities is not unusual, as a recent judicial enquiry by
M. Justice Isnmail in a 'Tam| Nadu prison indicates:

"The black hole of Calcutta is not a historica
past but a present reality.. The Report finds the
detenus were deliberately lodged in the nineth block
whi ch was previously occupied by |eprosy prisoners.

on the night of February 2, "there were brutal,
nercil ess and savage beatings of the detenus in the
ni neth bl ock", earlier in the afternoon, the Chief Head
Warder went to the block and  noted down the nanes of
the detenus and the cells in which they were 1 ocked up.
The exercise was undertaken. The Judge finds that "the
beating of the detenus that took place on the night of
February 2, 1976 was a preneditated, pre-planned and
del i berate one and not undertaken on. the spur of the
nonent either because of any provocation of fered by
the detenus to go into the cells as contended by the
jail officials"

(other lurid judicial reports fromother States
al so have appeared.

After al I, t hough t he power vests in t he
Superintendent, it is triggered by the guard. W cannot,
wi t hout check permt human freedomto be gouged by  jai
guards under guise of ’encounters’ and ’'escape attenpts’.

M. Justice Douglas stressed this aspect in Wlff v.
Mcdonnel : (1)

.W& have made progress since then but the old
tradition still lingers. Just recently. an entire
pri son system of one state was held as i nhumane .. The
| esson to be learned is that courts cannot blithely
defer to the supposed expertise of prison official when
it cones to the constitutional rights. of innates.

"Prisoners often have their privilege revoked, are
denied the right of access to counsel, sit in solitary
or maxi mum security or |ess accrued 'good time’ on the
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basi s of a single,

(1) 41 L. Ed. 2d. 935 at p.976
414

unrevi ewed report of a guard. Wen the Courts deter to

adm ni strative discretion, it is this guard to whom

they. delegate the final woird on reasonable Prison

Practices. This is the central evil in prison.... the

unrevi ewed discretion granted to the poorly trained

personnel who deal directly with persons.”

If wars are too inportant to be left to the generals,
surely prisoners’ rights are too precious to be left to the
jailors. W nust add a caveat. \Were prison torture is the
credi bl e charge and human person the potential casualty, the
benefit of scepticismjustly belongs to the individual’s

physi cal -mental immunity, not to the - hyper-sensitivity
about safe custody.
Sone wel come features.: Comunity based litigation and

participative justice', Supportive of denbcratic legality.

A few special forensic features of the proceedings
bef ore us have sem nal significance and | adv. rt to themin
as hel pful _ factors in the progressive devel opment of the
| egal process.

The essence off this class of |litigation is not
adj udi cation on particul ar gri evances of i ndi vi dua
prisoners but broad delivery of social justice. It goes
beyond nere nor al wei ght-1lifting out. case- by-case
correction but transcend into forensic humanisation of a
har sh | egal | egacy which has for 1ong hidden fromjudicia

viewlt is the necessitous task of this Court, when invited
appropriately, to adventure even into fresh-areas of as any
and injustice and to inject humane constitutional ethic into
i mperial statutory survivals, especially when the (prison)
Executive thirty years after |ndependence, defends the
all eged wong as right and the Legislatures, whose nmenbers?
over the decades, are not altogether strangers to the
hurtful features of jails, are perhaps pre-occupied wth
nore popul ar busi ness than concern for the /detained
derelicts who are a scattered, voiceless, noi sel ess
mnority.

Al't hough neither of these wit petitions is a class
action in the strict sense, each is representative of many

other simlar cases | think these ’'martyr” [litigations
possess a benefici ent potency beyond the i ndi'vi dua
litigant, and their consi deration on t he wi del y-
representative basis strengthens the rule of law O ass
actions. comunity |litigations, representative suits, test

cases and public interest proceedi ngs are in advance on our
traditional court processes and faster people’s vicarious
i nvol venment in our justice systemw th a broadbased concept
of locus standi so necessary in a denocracy where the nasses
arein many senses weak.
415

Anot her hopeful processual feature falls for notice.
Citizens for Denocracy, an organisation operating in the
field of human rights, has been allowed to intervene inthe
sobraj case and, on its behalf, Shri Tarkunde has nade | ega
subm ssions fuelled by passion for jail reforns. The
intervention of social welfare organisationin |litigative
processes pregnant with wider inplications is a healthy
nmedi ati on between the People and the Rule of law Wsely
permtted, participative justice, pronpted through nass
based organi zations and public bodies with special concern
seeking to intervene, has a denocratic potential for the
l[ittle nen and the law. W have essayed as length the
solutions to the issues realised and heard parties ad
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libitum because of their gravity and novelty.. although a
capsul at ed di scussion mght nmake-do. A short cut is a wong
cut where people’'s justice is at stake.

This Court’s role as catalyst of prison justice.

It in an unhappy reflection, charged Wth pessi m sm and
realism that Governnments have conme and CGovernnents have
gone but the jails largely manage to preserve the nmacabre
heritage and ignore the nmhatna’s nessage. And this, with
all the reform bruited about for decades and persona
experi ence of statesman in state power. The | earned Attorney
Ceneral at a very early stage of one of these cases, and the
| earned Additional Solicitor GCeneral as well as Shri
Tarkunde in the course of their subm ssions, did state that
this Court’s refornist response to the challenges raised
here may go a long way in catal ysing those humane changes in
the prison laws and practices already high on the nationa
agenda of CGovernnent. Disturbing Conm ssion Reports and
public proceedings put to shane prison justice and shake
people’'s faith in the firmfighting functionalismof the
judicial ‘process.” So | have stretched the canvas w de and
counsel have copiously helped the Court.

Prison decency and judicial responsibility

VWhat penitentiary reforns will pronote rapport between
current prison practices and constitutional nornms ? Basic
prison decency is/an ~aspect of «crimnal justice. And the
judiciary has a constituency of which prisoners, ordered in
by court sentence, are a nunmberous part.

This vicarious 'responsibility has induced the Suprene
Court of the United stats to observe.

"In a series of decisions this Court held that
even though the Governnental purpose be | egitinmte and
subs -tantial, that purpose cannot b,- pursued by neans
t hat

416

broadly Stifle fundanental personal |iberties when the

end can be nmore narrowy achieved. The breadth of

| egi sl ative abridgenment nmust he viewed in the /|light of
| ess drastic neans for ‘achieving the sanme  basic
purpose." (Shelton v. Tucker;, 364 US 476 (1950) at

p.468)(1).

Karuna is a component of jail Justice.

Ex. post facto justification of prison cruelty as
prevention of disorder and escape is often a _dubious
al l egation. Another factor often forgotten, while justifying
harsh treat nment of prisioners, is the philosophy of
rehabilitation. The basis is that the custodial staff can
make a significant contribution by enforcing the rule of
prison law and preparing convicts for a lawabiding life
after their release- mainstreaming, as it is sonetines
cal | ed.

M. Justice, Stewart in Pall adverted to “the twn
objectives of inprisonnent. 'An inportant function of the
correction systemis the deterrence of crime. The premise is
that by confining crimnal L 1) offenders in a facility
where they are isolated from the rest of society, a
condition that nost people presumably find undesirable, they
and others wll be deterred from committing additiona
crimnal offences. This isolation, of course, also serves a
protective function by quarantining crimnal offenders for a
given period of time while, it is hoped, the rehabilitative
processes of the corrections system|[ work to correct the
of fender’s denponstrated crimnal proclivity. Thus, since
nost offenders will eventually return to society, another
par amount obj ective of the corrections system is the
rehabilitation of those cormtted to its custody. Finally,
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central to all other corrections goals is the institutiona
consideration of internal security wthin the corrections
facilities thensel ves. It is in the light of these
legitimate penal objectives that a court nust assess
chal l enges to prison regul ations based on asserted
constitutional rights of prisoners. ’

The beni gn purpose behind deprivation of freedom of
| ocomotion and expression is habilitation of the crinmina
into good behavior, ensuring social defence on his release
into the comunity. This rationale is subverted by torture-
some treatment, antagonismand bitterness which spoil the
correctional process. 'Fair treatnent.... ..wll enhance the
chance of rehabilitation by reactions to arbitrariness’ (33
L. Ed. 2d. 484).

Rehabilitation effort as a necessary conponent of
incarceration is part of the Indian crimnal justice system
as al so of the United states.

(1) See Substantive Crimnal Law by Cherif Bassiouni
p. 115
417
For instance?  this correctional attitude has been
incorporated as a A standard by the National Advisory
Conmi ssion on Crimnal” Justice Standards and CGoal s: (1)

".. A rehabilitative purpose is or ought to be
implicit in /every sentence of an  offender unless
ordered otherw se by the sentencing court."

In Mohammad G asuddin v. state of A P.(1) this Court
strongly endorsed the inmportance of the hospital setting and
the therapeutic goal of inprisonnment:

"Progressive crimnologists across the world will
every that the Ghanaian diagnosis of offenders as
patients and his conception of prisons  as hospitals-
mental and noral- is the key to the pathology of
del i nquency and the thera- putic role of ’punishnment’.
The whole nman is a healthy man and very man is born
good. Crimnality is a curable deviance. . . Qur
prisons should be correctional houses, not cruel iron
aching the soul.. "This nation cannot- and, if it
remenbers its i ncar cer at ed | eaders and freedom
fighters-will not but revolutionize the conditions
inside that grimlittle world. We nmake these persistent
observa tions only to drive home the inperative of
freedomthat its deprivation, lay the state, is
validated only by a plan to nmake the sentence nore
wort hy of that birthright. There ~is a spiritua
di nensional to the first page of our Constitution which
projects into penol ogy."

All this adds up to the inmportant proposition that it is a
crime of punishnment to further torture a person undergoi ng
i mprisonnent, as the renmedy aggravates the mal ady and thus
cases to be a reasonable justification for confiscation of
personal freedom and is arbitrary because it is  blind
action not geared to the goal of social defence, which is
one of the primary ends of inprisonnent. It reversed the
process by manufacturing worse animals when they are
rel eased into the mminstream of society. Roger G Lanphear
ina recent study. has quoted a telling letter from a
pri soner whi ch nakes the poignant point.(3)

Dear M's. Stender:

(1) 61, pg. 43: Quoted in Freedomfrom Crime by Roger

Lanphear, J. r). (Nellore Publishing Conpany).

(2) 1977 (3) S. C. C 287.

3 Regers C.. Lanphear Freedom From Crinme through TM

- Sidhi Progress pp. 46-47.

418
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You cannot rehabilitate a man through brutality
and disrespect. Regardless of the crime a nman may
commt, he still is a human being and has feeling. And
the main reason nost inmates in prison today di srespect
their keepers is because they thenselves (the i nmates
are disrespected and arr not treated like human
being;.. | nyself have w tnessed brutal attacks upon
i nmates and have suffered a few nmyself, uncalled for. |
can understand a guard or guards an restraining an
inmate if he becones violent. But many a tine this
restraining has turned into a brutal beating. Does this
type of tr eat nent bring About respect and
rehabilitation ? No. It only instills hostility and
causes alienation toward the prison officials fromthe
inmate or inmates invol ved.

If you treat a nman |like an animal, then you mnust
expect him to act like one. For every action, there is
a reaction. This-is only human nature. And in order for
an inmate to act |ike a human being you nust trust him
as Such. Treating himlike an animal wll only get
negative results fromhim~ You can't spit in his face

and expect himto smle and thank you. | have seen this
happen also. There is a large gap between the inmate
and prison officials. And it will continue to grow
untill the prison officials learn that an inmate is no
different than them only in the sense that he has
broken a law. He still has feelings, and he’'S stil

human being. And until the big wheels in Sacranmento and
the personel inside the  prisons start. practicing

rehabilitation, and stop practising zoology, then the
can expect continuous chaos and trouble between innates
and officials.
Lewi s Moore"
We nust heed the whol esone counsel of the British Roya
Com m ssion(l)

"If the suggestion were that, because of enormty
of the crime, nurderers ought to be subjected to
special rigorous treatnment, this would run counter to
the "accepted principle of nodern prison admnistration
that inmprisonnent is itself The penalty and that it is
not the function of the Prison as authorities to add
further penalties day by day by punitive conditions of
di scipline, |abour diet and general treatnent.

(1) Royal Conmi ssion on Capital Punishnent.
419

The relevance of the though that ‘accentuation of
i njury, beyond i mprisonnent, may be counter-productive of’
the therapeutic objective of the penal systemwll be
cl ear when we test such infliction on the touchstone of Art.
19 and the, reasonableness’ of the action. In /depth
application of these seninal aspects nmay be considered after
unfolding, the fact-situations in the tw cases. Suffice it
to say that, so long as judges are invigorators and
enforcers of constitutionality and performance auditors or
legality, and convicts serve terns in that grimmcrocosm
called prison bu the mandete of the court, a continuing
institutional responsibility vests in the systemto noniter
in the i ncarceratory process and prevent security
'excesses’. Jailors are bound by the rule of |aw and cannot
inflict supplementary sentences under disguises or defeat
the primary purposes of inprisonnent. additional torture by
forced cellular solitude or iron immobilisation- that is the
conpl aint here-stands the peril of being shot down as
| unr easonabl e, arbitary and is perilously near
unconstitutionality.
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Court’s interpretative function when faced with invalidatory
alternative

Batra puts in issue the constitutionality of S. 30 (2)
of the Prisons Act, 1894 (the Act, for short) while Sobhr aj
i mpugns the vires of S.56. But the Court does not 'rush into
denol i sh provi sions where judicial endeavour, anelioratively
interpretational, nay achieved both constitutionality and
conpassi onate resurrection. The salutary st rat egy of
sustaining the wvalidity of the law and softening its
application was, wth lovely dexterity adopted by Sri Sol
Sor abj ee appearing for the State. The semantic techni que of

updating the 1living sense of dated |egislation isk, in our
view, perfectly legitinmated, especially when, in a
devel opi ng country |ike ours, the corpus juirs is, in sone

neasure a raj hand-over.

Parent hetically, we nmay express surprise that, going by
the Punjab Jail Manual (1975), the politically notorious
Regul ation 111 _of 1818 and ban on Gandhi cap’ still survive
in Free India s Corpus Juris, what wth all the sound and
fury against detention without trial and national honmage to
Gandhi ji .

To meet the needs of India today, the inperatives of
| ndependence desi derate a creatives rol e f or t he
Court in interpretation-and application, especially when
enactnments from the inperial mnt govern. Wrds grown with
the world. that is the dynam cs of senantics.

Read Di ckerson (1) has suggested

"the Courts are at least free from control by
original |egislatures. Courts, for one, has contended
that, consistently wth the ascertai ned nmeaning of the
statute, a court
(1) The Interpretation and Application of Statutes, p

245,
420

should he able to shake off the dust of the past and

plant its feet firmy in the present.

The legislature which  passed the statute has
adj ourned and its nenbers gone hone to their
constituents or to a long rest-fromall |aw rmaking. So
why bot her about what they intended or what they would
have done ? Better be prophetic  than archaeol ogi cal
better deal wth the future than with the past, better
pay a decent respect for a future legislature than
stand in awe of one that has folded up its papers and
joined its friends at the country «club or in the
cenetery

Let the courts deliberate on what the present
or future Ilegislature would do after it had read the
courts opinion, after the situation has been explained,
after the court has exhibited the whole fabric of the
law into which this particular bit of |egislation had
to be adjusted."

Constitutional deference to the Legislature and the
denocratic assunption that people’s representative express
the wi sdom of the community |ead courts into interpretation
of statutes Wich preserves and sustain the validity of the
provision. That is to say, courts must, with intelligent
i mgi nation, inform thenselves of the values of the
Constitution and,” with functional flexibility, explore the
meani ng of meaning to adop that construction which humanely
constitutionalizes the statute ;11 question. Plainly stated
we nust endeavour to interpret the words in sections 30 and
56 of the Prisons Act and the paragraphs of’ the Prison
Manual in such manner that while the words belong to the old
order, the sense radiates the new order. The |um nous




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 95

gui deline on Wens v. United states sets our sight high :

421

"Legi slation, both statutory and constitutional is
enacted, it is true, froman experience of evils, but-
its general | anguage shoul d not, therefore, be
necessarily confined to the form that civil had
therefore, taken. Time works changes, brings into
exi stence new conditions and purposes. Therefore, a
principle, to be vital, nust be capable of wder
application than the m schief which gave it birth. This
is peculiary true of constitutions. They are not

ephener al enact nent s desi gned to neet passi ng
occasions. They are, to use the words of Chief Justice
Marshal |, "designed to approach imortality as nearly

as human institutions can approach it". The future is
their care, and provisions for events of good and bad
tendenci es of which no prophecy

(1) 54 L. ed. 801 (Wens v. United States)

can be nmde. I'n the application of a constitution

there fore, ~our contenplation cannot be only of what
has been, but of what may be. Under any other rule a
constitution woul d i ndeed be as easy of application as
it would be. Under any other rule a constitution would
i ndeed be as easy of applications as it would be
deficient in efficacy and power. Its general principles
woul d have little value, and be converted by precedent
into inmpotent and |ifeless formulas. Rights declared in
the words might be lost in reality. And this has been
recogni sed. The meani ng and vitality of t he
Constitution have devel oped agai nst narrow and
restrictive construction.™

A note in Harvard Law Review(1l) comrenting on \Wens v.

United States urges such a progressive construction

422

"The inhibition of the -infliction of ’'cruel and
unusual puni shment’ first appearsin the Bill of Rights
of 1680, at a tine when the humanity-of Judge Jeffreys
of Bloody Assizes’ fane and of his fellows under the

Stuarts, looned large in the popular mind. ... In the
ei ghth Amendment to the Constitution of -the /United
States the sane prohibition is found.... (Courts) have

hel d that whatever is now considered cruel and unusual
in fact is forbidden by it. Another difference of
interpretation intersects these divergent views and
separates the Courts which confine the words to the
kind or node of punishnent fromthose who extend their
nmeaning to include as well its degree or severity. Tn a
recent case concerning such a provision.in the Bill of
Ri ghts of the Philippine Islands, which has the same
nmeani ng was the Ei ghth Arendnent, the Suprene Court of
United States, conmitting itself to the nost |libera
interpretation, not only held that the clause was
concerned with the degree of punishnment, but approved
of the extension of its scope to keep pace with The
i ncreasing enlightenment of public opinion (Wens v.
United States, 217 US, 349. It is, indeed, difficult to
believe that a law passed in the twentieth century is
ai ned solely at abuses which becane al nbost unknown two
hundred years before, even though it is an exact trans
script of an old Bill. And excessive puni shment may be
quite as had as punishnment cruel in its very nature.
The fear of judicial interneddling voiced by one of the
di ssent -

(1) Hervard Law Review, Vol. 24 (1910-11) p. 54-55

ing judges seens scarcely warranted, for the power to
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prevent disproportionate punishnment is to be exercised

only when the punishnment shocks public feeling. Wth

thin limtation, the progressive construction of this
clause laid down by this case seens desirable.”
(enphasi s added)

The jurisprudence of statutory construction, especially
when vigorous break with the past and snooth reconciliation
with a radical constitution value-set are the object, uses
the art of reading down and reading wde, as part of
i nterpretational engineering. Judges are the nediators
between the social tenses. This Court in R L. Arora V.
State of Utar Pradesh & Ors(1) and in a host of other
cases, has lent precedential support for this proposition
where that process renders. a statute constitutional. The
| earned Additional Solicitor General has urged upon us that
the Prisons Act (Sections 30 and 56) can be vehicle of
enl i ghtened val ue if we pour into seemngly fossilized words
a freshness of sense.. "It is well settled that if certain
provisions of ~ | aw construed in one way w |l be consistent
with the " Constitution, and -if another interpretati on would
render themunconstitutional, the Court would |l ean in favour
of the forner construction."”

To put the rul e 'beyond doubt, interstitial |egislation
through interpretation is a life-process of the law and
judges are party to it. In the present case we are persuaded
to adopt this semantic readjustnent so as to obviate a
| egi ci dal sequel. | A validation-orient —-approach becomes the
phi | osophy of statutory construction, as we wll presently
expl ain by application.

The two problens and our basic approach

The specific questions before us are whet her the quasi -
solitudi nous cellular custody of sorts inposed on Batra is
implicit in his death sentence and otherwise valid and. the
heavy irons forced on the per son of Sobhraj still standing
his trial conport with our~ constitutional guarantees
qualified and curtailed by the prison environs. Necessarily
our perspective has to be humanistic-juristic beconmng the

Kar una of our Constitution and t he i nternationa
consci ousness on hunman rights. Three quotes set thi's tone
sharply. In the words of WIIl Durant(2): 'It is tine for al

good man to cone to the aid of their party, whose name is
civilization'. And, nore particularised is the observation
of Chief Justice Warren E. Burger about what is to) be

(1) [1964] 6 S.C R 784.

(2) WII Durant’s Article "What- Life has taught

Me". published in Bhawan' Journal, Vol. XXV, No.

18, April 9,1978. p. 71 at p. 72.
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done with an offender once he is convicted, that this is
"one of mankind s unsolved and | argely negl ected problens’.
And Wnston Churchill’s choice thought and chiselled diction
bear repetition:

"The mobod and tenper of the public with regard to
the treatment of crime and crimnals is one of the nost
unfailing tests of the civilization of any country."

And a clinching conmment concludes this thought. The Wite
Paper entitled "People in Prison" published by the British
CGovernment in Novenber, 1969, articulates a profound thought
in its concluding paragraph, much less true for India as for
the United Ki ngdom

A society that believes in the worth of individua
bei ngs can have the quality of its belief judged, at
least in part, by the quality of its prison and probate
services and of the resources nade available to them"

Batra facts
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| begin with the critical facts in the first wit

petition. Sunil Batra, sentenced to death but struggling
survive, supplicates pathetically that although his appea
agai nst the death sentence still pends he is being subject

to solitary confinement which is contrary to the provision
of the Penal Code, the Crimnal Procedure Code, the Prison
Act an(l Articles 14, 19 and 12 of the Constitution. The
Sessions Court of Delhi held himguilty of a gruesone nurder
conpounded with robbery and awarded the capital penalty, way
back in January, 1977 . Until then, Batra was cl ass prisoner
eligible for anenities which mnmade his confinenment bearable
and conpani onabl e. But. once the death penal ty was
pronounced, the prison superintendent pronptly tore hi maway
fromfellow human, stripped himof the B class facilities
and locked himup in asingle cell with a small walled yard
attached, beyond the view-and voice of others save the jai
guards and formal visitors in.discharge of their officia
chores and a few callers once hl a blue nobon. The prisoner
filed an ~‘appeal against his conviction and sentence to the
Hi gh Court, which al so heard the reference for confirmation
of the death sentence unclear sec. 395 of the Crimna
Procedure Code (for short, the Code). In the neanwhil e-and
it proved a terribly long while-he was warehoused, as it
wer e in a solitary cell and kept substantially
i nconmuni cado.

The quasi-solitary confinenent was challenged in the
H gh Court, perhaps vaguely (not” _particularising the
constitutional infirnmties of Sec. 30 of The Prisons Act and
the Punjab Jail Rules) but was given short  shrift by the
Hi gh Court. The learned single Judge reasoned: 'The only
point for consideration.is whether the petitioner can have
the facility as denanded by himtill the sentence of death
is confirmed. By going through all these rules | amof the
cl ear view that he cannot
424
be given the facilities as it mght lead to disastrous
consequences. It also becomes the function of the State to
|l ook to the personal safety of « such a condemed pri soner
There is no force in the petition which is hereby
di smissed". The appeal to a division bench was w t hdrawn and
the present wit petition under Art. 32 was filed, n where
the lay prisoner urged his litany of —wes and sone
constitutional generalities, |later supplenented by Sri" Y. S
Chitale as amicus curiae. His lurid |lot was pathetically
painted by counsel. Gim walls glare at himfrom all sides
night and day; his food is inserted into the roomand his
excretory needs nust be fulfilled within the same space. No
pillowto rest his restless head, no light inside, save the
bulb that burns blindly through the night fromoutside. No
human face or voice or view except the warder’s constant
conpul sory intrusion into the prisoner’s privacy -and the
routine revol utions of officials’ visitations, punctuated by
a few regulated visits of permtted relatives or friends,
with iron bars and peering warder’s presence in between. No
exerci se except a generous half hour, norning and evening,
ina smll, walled enclosure from where he nay do asanas
were he yogi, do neditation were he sanyasi and practise
comunion with Nature were he Wordsworth or Witeman or
break down in speechless sorrow were he but common clay. A
few books, vyes; newspapers ? No talk to others ? No; save
echoes of one’s own soliloquies; no sight of others except
the stone nercy in pathetic fallacy. This segregation
notw t hstandi ng the prescri bed cat egory of visitors
permitted and censored letters allowed, argues Sri Chitale,
is violation the prinordial gregariousness which, fromthe




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 95

begi nning of the species, has been man's social mlieu and
so constitutes a psychic trauma, when prolonged beyond
years, too torturesone for tears, even in our ancient |and
of silent nystics and |onely cavenen. For the great few,
solitude sonetimes is best society but for the commonalty
the wages of awesone secul sion, if spread over |ong spells,
is insanity. For the fevered |Iife of the nodern man, nore so
under the stress of sentence, solitude is terror and
cellular vacuum horror. Just think not of the contenplative
saint but of the run of the mll nortal. Cage his lonely
person and nmonitor his mnd and nood with a sensitive
under st andi ng. Then you know that noments bear slow malice;
hours hang heavy with ennui; days drop dead, and |onely
weeks wear a vicious stillness; for sure. weary nonths or
si ngl eness, with nonotonous nights, nmade nore hurtful by the
swarnms of nosquitoes singing  and 'stinging, and in many
cells. by the blood-thirsty ~armes of bugs, invisibly
emerging from nocturnal nowhere, to hide and bite, nmake for
| unacy. Tinme crieshalt and the victimwonders, is death a
better deal? Such is the torture and tension of the solitary
cell, picturised by counsel
425
The Tihar Jail i's the scene and a glinpse of it is
good. Law is not a brooding omipresence in the sky but a
behavi oural ommi potence on the earth, a do-don’t cal cul us of
principled pragmatism So, any discussion  of prison |aw
problenms must be preceded by a feel of ~the cell and
surroundi ngs. For ‘this reason we now set out the inspector
notes left by Chief Justice Beg, who visited the ' condemmed
cell’” along its two brothers on the bench
"W inspected the cell in which the prisoner was
con fined. W were relieved to find that conditions
there did not correspond to the picture which el oquent
argunents of his counsel before us conjured up in our
m nds. W had been |l ed to believe that the prisoner was
kept in some kind of a dungeon with only a small hole
through which Iight could penetrate only when there was

enough sunshine. It was true that the prisoner was
living in a roomwith a cenented floor and with no bed,
furniture, or windows in it. The light canme from a

ventilator with iron bars on the wall at the back of
the room and the w de gate of iron bars in front. The
light was, however, enough. It is also true that there
was no separate roomfor the petitioner to take a bath
inor to answer calls of nature. But in this very room
the site of which given on a diagramfurnished by the
jail authorities, water and sanitary fittings were
installed in one corner of the room In front of the
roomthere was a small verandah w th pakka walls and
iron gates separating each side of it froma sinmlar
verandah in front of an adjoining cell. The entrance
into this verandah was also through a simlar iron
gate. The inner roomin which the prisoner was confined
had also a gate of iron bars. Al gates were with iron
bars on franes so that one could see across them
through the spaces between the bars. Al these gates
were | ocked. W learnt that the petitioner was able to
come into the verandah at certain times of the day. At
that tine only he could communicate wth other
simlarly kept prisoners whomhe could see and talk to
through the iron bars. In other words, for al
practical purposes, it was a kind of solitary
confi nenent .

We did not see a separate guard for each prisoner
inthe rowof «cells for prisoners sentenced to death.
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Al these prisoners were certainly segregated and kept
apart. But it is difficult to determ ne, w thout going
into the nmeaning of ’solitary confinement’. as a term
of law whether the conditions in which the petitioner
was kept ampunted to 'solitary
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confinenent’. Probably, if snmall wi ndows with iron bars

were provided between one cell and another, the

prisoners could talk to each other also so that the
confinenent would no longer be solitary despite the
fact that they are kept in separate adjoining cells.
The petitioner did not conplain of any disconfort
other than being kept in 'solitary confinenent’ and
being nade to sleep on the floor. He asked us to see
anot her part of the prison where undertrials were kept.

VWhen we visited that  part, we found dormtories

provi ded there for under~trial prisoners who had beds

there and their own bedding and clothing. They also
had, 'in that part of the prison, radio sets, sone of
whi ch belonged to the prisoners no others to the jail

The under— trials were allowed to mx with each other

pl ay ganes or do what they wanted within a conpound.”

(enphasis, ordered). '’

The basic facts hearing upon the condition of the
prisoner in his /cell” are not denied although certain
materi al s have been averred in the counter affidavit to nake
out that the nmental myheminputed to the systemvis a vis
the petitioner is wild and invalid.

For updating the post-sentence saga of Batra it s
necessary to state that the H gh Court has since upheld the
death penalty inposed on hint and open to himstill is the
opportunity to seek |leave to appeal under Art. 136 and, if
finally frustrated in this forensic pursuit, to nove for the
ultimate al chenmy of Presidential ~communication under. Art.
72. The cunulative period from when the Sessions Court
sentences to death to when; the Supreme Court and the

Presi dent say "nay’ for his right to life my be
considerable as in this very case. Fromthem if di'sconfited
at all stages and condemmed to execution, to when he sw ngs

on the rope to reach 'the undiscovered country from whose
bourn no traveller returns’ is a different, dismal chapter.
Keepi ng these spells of suffering separate, we may approach
the poignant issue of quasi-solitary confinement and its
legality.

Art 21 insists upon procedure established by | aw before
any person can be denuded of his freedom of | oconotion. Wat
then is the law relied upon by the State to cut down the
liberty of the person to the bare bones of utter/isolation ?
Section 30 of the Prisons Act is pressed into service in
answer. The respondent’s counter-affidavit alleges, in
substantiation of cellular seclusion and deprivation of
fell owship, the follow ng facts : -

"In fact, | submt that the provisions of Sec. 30
of the Prisons Act take in all necessary safeguard for
the protection of the prisoners sentenced to death
whi ch are abso-

427
lutely necessary in view of the state of mind of such
prisoners as well as all the possible circunstances in
whi ch these prisoners may indulge in harm ng thensel ves
or any other <crimnal activity in their voluntary
discretion and in the alternative the possibility of
their being harned by any other prisoner. A prisoner
under sentence to' death can connive wth such
prisoners and may thereby succeed in getting some
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instrument by which he may conmt suicide or nmay be
enabled to escape from the jail. Moreover a prisoner

under sentence of death has a very harnful influence on

the other prisoners.

In the administration of prisoners in jail the
maxi mum security measures have to be adopted in respect
of the prisoners under sentence of death. As they are
highly frustrated lot, they will always be on the | ook
out for a opportunity to over-power the watch and ward
guard, and rmake attenpt to escape. It is quite rel evant
to add that under the existing provisions of Jai
Manual , Arned Guard P cannot be posted to guard the
prisoners. The Warder guard has to guard them bare
handed. Tn case the prisoners under sentence to death
are allowed to remmin outside the cells, then it would
be next to inpossible for the guard to control them
bare handed

Under the provisions of the new C. P.C. the
Capi tal Puni shnent is awar ded only t(h the
exceptionally few prisoners because now it is the
exception rather thanrule, and the | earned Courts have
to record special reasons for awarding the extrene
puni shment. This inplies that the prisoners under
sentences of death are exceptional ly danger ous
prisoners, who do require nmaxinmum security neasures
while confined in Jail. Under the existing arrangenents
in the Jail 'there can be no substitute to the
confinenent treatnent of such prisoners otherw se than
inthe cells. After having been awarded the capita
puni shment the prisoners sentenced to death harbour
feelings of hatred against the authorities. If such
prisoners are allowed to remain outside the cells then
there is every possibility of incidents of ‘assaults
etc. On the fact (sic) of such prisoners.

..... If the prisoners sentenced to death are
mxed up with other categories of prisoners then the
very basic structure of superintendence and nanagenent
of jails will be greatly jeopardised.

11-526SCI/ 78

428

| submit that the provisions of Section 30 of

the Prisons Act are absolutely necessary looking to the
state of mind of prisoners under sentence of death, the
possibility of such prisoners harming thenselves  or
getting harmed by others or escaping in view of the
rel evant sociol ogical aspects of security relating to
the Society in the nodern States."

These factual-1egal subm ssion deserve exam nation
When argunments spread out the learned Additional Solicitors
abandoned some of the extreme stances taken in the States
affidavit and reduced the rigour of the avernents by gentler
post ures.

Essentiality, we have to decide whether, as a fact,
Batra is being subjected to solitary confinenent. We have
further to explore whether S.30 of the Act contenpl ates sone
sort of solitary confinenent for condemmed prisoners and, if
it does, that legalizes current prison praxis. W have
further to investigate whether such total seclusion, even if
covered by S. 30(2) is the correct construction, having
regard to the conspectus of the relevant provision of the
Penal Code and Criminal Procedure Code. Finally, we have to
pronounce upon the vires of S. 30(2), if it does condem the
death sentence to dismal solitude.

The learned Additional Solicitor General made a broad
subm ssi on t hat solitary confi nenent was perfectly
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constitutional and relied on citations from the American
Courts at the lesser levels Its bearing on the structure of
his argunent is that if even in a country like the United
States where the VIIIth Anendnent balls cruel and unusua
puni shment. the ’'solitary’ has survived judicial scrutiny,
it is a fortiori case in India, where there is no
constitutional prohibition agai nst  cruel and unusua
puni shient .

True our Constitution has no 'due process’ clause or
the VIl Amendnent; but, in this branch of |aw, after Cooper
and Maneka Gandhi the consequence is the same. For what is
puni tively outrageous, scandalizingly unusual or cruel and
rehabilitatively counter producti ve, is unar guabl y
unreasonable and arbitrary and is shot down by Art. 14 and
19 and if inflicted wth procedural unfairness, falls fou
of Art. 21. Part |11 of -the Constitution does not part
conpany wth the prisoner at the gates, and judicia
oversi ght = protects the prisoner’s shrunken fundanenta
rights, if flouted, frowned upon or frozen by the prison
authority. I's a person under death sentence or undertria
uni | aterally dubbed dangerous liable to suffer extra tornent
too deep for tears ? Enphatically no, |est social justice,

dignity of the individual, equality before the Iaw,
procedure established by 1aw and the seven
429

| anps of freedom (Art. 19) becone chinerical constitutiona
claptrap. A Judges, even wthin a prison setting, are the
real, though restricted, onmbudsmen enpowered to prescribe
and prescribe, humanize and civilize the l[ife-style within
the carcers. The operation of Articles 14, 19 and 21 may be
pared down for a prisoner but not puffed out altogether. For
exanpl e, public addresses by prisoners nay be put down but
talking to fellow prisoners cannot.~ Vows of silence or
taboos on witing poetry or drawing cartoons are violative

of Article 19. So also, |oconotion may be limted by the
needs of inprisonnent but binding hand and foot, w th hoops
of steel, every man or wonen sentenced for a termis doing
violence to Part I11. So Batra pl eads that unti

decapitation he is human and so shoul d not be scotched in
m nd by draconian cellular insulation nor stripped of the
basic fellowship which keeps the spirit flickering before
bei ng exti ngui shed by the sw nging rope.

Is it legal or legicidel to inflict awesone |oneliness
on a living human ? The |esser poser to the prison
admnistration is, what is its authority, beyond bare
custody, to wound the condemmed nen by solitary confinenent
? I ndeed, the Additional Solicitor Ceneral, at the
threshol d, abandoned such an " ext i ngui shnent’ st ance
anbi guously lingering in the State' s counter affidavit and
argued only for their realistic circunscription, ~since a
prison context affects the colour, content and contour of
the freedoms of the legally unfresh. The necessary sequitur
is that even a person under death sentence has human rights
whi ch are non-negotiable and even a dangerous prisoner
standing trial, has basic liberties which cannot be bartered
awnay.

The Cooper effect and the Maneka armour vis-a-vis prisons.

The ratio in A. K Gopalan’s case where the Court, by a
majority, adopted a restrictive construction and ruled out
the play of fundanental rights for anyone wunder valid
detention, was upturned in R C Coopers case.(1l) In Maneka
Gandhi the Court has highlighted this principle in the
context of Art. 21 itself.

And what is 'life’ in Art. 21? In Kharak Singh s case.
Subba Rao, J. quoted Field, J. in Muinn v. Illino s (1877)
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94, U S. 113, to enphasise the quality of life covered by
Art. 21:
"Sonmething nore than nere aninmal existence. The

i nhi bition against its deprivation extends to all those

linbs and faculties by which life is enjoyed. The

provision H

(1) [1971] 1 SCR 512.
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equal ly prohibits the mutilation of the body by the
anputation of an arm or leg, or the putting out of an
eye, or the destruction of any other organ of the body
through which the soul communicates with the outer
world."
[1964(1) SCR 232 at 357]., A dynam c neaning nust attach to
life and liberty.

This court has upheld the right of a prisoner to have
his work publishedif it does not violate prison discipline.
(State v. Pandurang) (1). The martydom of GCopalan and
resurrection by Cooper paved the way for Maneka(2) where the
potent invocation of the rest of Part Il1l, even after one of
the rights was validity put out of action, was affirnmed in
i ndubitable breadth. So the lawis that for a prisoner al
fundanmental rights are an enforceable reality, though
restricted by the fact ~of inprisonment. The onens are
hopeful for inprisoned hunans because they can enchantingly
i nvoke Maneka and, in its wake Arts. 14, 19 and even 21, to
repel the deadening inmpact of unconscionable incarceratory
inflictions based on sone lurid |egislative text or untested
tradition. As the twin cases unfold the facts, we have to
test the contentions of |aw on this broader basis.

Prisons are built with stones of Law (sang WIIliam
Bl ake) and so, when human rights are hashed behind bars,
constitutional justice inpeaches such law In this sense.
courts which sign citizens into prisons have an onerous duty
to ensure that, during detention and subject to the
Constitution, freedomfromtorture belongs to the detenu

| may project, by way of recapitulation, issues in the
two cases. |Is Batra or any convict condemmed to death-liable
to suffer, by inplication, incarceratory sequestration
wi t hout specific punishnent of solitary confinement, from
when the Sessions Judge has pronounced capital™ sentence
until that inordinate yet dreadful interregnumends when the
last court has finally set its seal on his |liquidation and
the highest executive has signed "nay’ on his plea for
clemency? Is prison law, which humliates the human m nima
of jail justice, unlaw ? |Is Batra, strictly speaking, 'under
sentence or death’ until its executability, and his
terrestrial farewell have beconme irrevocable by the fina
refusal to commute, by the last court and the highest
Executive ? Till then, is he entitled to integrity of
personalities viz. freedomfromcrippling on body, mnd and
noral fibre, even while in

(1) [21966] (i) S.CR 702 and see [1975] 3 SCC 185

(Chandr achud, J.)
(2) [1978] 1 S.C R 248.
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custody, or is he deened under s. 30 of the Act to suffer
lone A inprisonment wuntil cadaverisation?-a qualitative
hi atus in approach and i npact.

I have |imed the key questions canvassed on behal f of
Batra before us and, if | may forestall ny eventua
response, Law India stands for Life, even the dying nan’'s
life and lancets its restorative was into that |inbo where
[ angui sh lonely creatures whose personhood is excoriated
even if their execution is unexecutable wuntil further
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affirmation.

In the next case we have Sobhraj, an undertria
prisoner kept indefinitely under bar fetters, as a security
ri sk, arguing against the constitutionality of this obvious
torture, sought to be justified by the State under the
prison law as a safety procedure. The two cases have a
certain ideological kinship. The jurisprudential watershed
bet ween the jail sub-cul ture under t he Raj and
crim nol ogi cal consciousness in Free India is marked by the
Nati onal Charter of January 26, 1950 .

Bluntly put, are jail keepers nanegerie managers ? Are

human beings, pulverized into Iliving vegetables, truly
deprived of life, the quality of Ilife, or at |east of
liberty, that limted |oop of liberty, the fundanental Law,

inits basic nmercy, offersto the prison community ? Are
punitive techni ques of physio-psychic torture practiced as
jail drill, wi th t he trappi ngs of prison rul es,
consti tutional anathema when pressed beyond a point? Every
Constitution projects a cultural " consciousness and courts
must breathe this awareness.

A few nore variants ~of these interrogatories nmay be
spelt out. 1Is solitary confinenent or similar stressfu
alternative, putting the prisoner beyond the zone of sight
and speech and society -and wecking his psyche wthout
deci si ve prophyl acti c or penol ogi cal gai ns, too
discrimnatory to be valid wunder Art. 14, too unreasonable
to be intra vires Article 19 and too terrible to qualify for
bei ng human [|aw under Article 21? If the penal |aw nerely
permits safe custody of a 'condemmed’ sentence, so as to
ensure his instant availability  for execution with all the
legal rituals on the appointed day, is not -the hurtfu
severity of hernmetic insulation during that tragic gap
between the first judgnent and then fall of the pall; under
gui se of a prison regul ation, beyond prison power ?

This epitome, expressed tartly, ~lays bare the ' human
heart of the problem debated with el aborate | egal erudition
and conpassion at the Bar
432

These are critical problenms which synbolize the appea
to higher values, and inspired by this lofty spirit, counse
have argued. | nust, right at the outset, render our need of
appreciation for the industry and illum nation brought in by
Shri Y. S. Chitale, amcus curiae, as he pressed these
points of grave portent and |legal norment. So am | beholden
to Shri Soli Sorabjee, the Additional Solicitor General, who
has di spl ayed comrendabl e candour and beni gn detachment from
his brief and shown zeal ous concern to advance the rights of
man, even 'condemed’ nman, against the primtive drills
behind the ’iron curtain’ sanctified by literal legality.
The Prison Manual is no Bible. 'This shared radi cal humani sm
at the bar has narrowed the area of dispute and reduced the
constitutional tension, and this has nmade ny task easy.

Ri ght now we will exam ne sonme of the fallacies in the
counter affidavit filed by the State. This will help us
judge the reasonabl eness or otherw se, the arbitrariness or
ot herwi se, and the processual fairness or otherw se of the
prescription of the de facto solitary confi nenent,
especially where the Court has not awarded such a sentence
and the Jail Superintendent has read it into S. 30(2).

A prefatory clarification wll nmelt the mst of
obscurity in the approach of the State. Many a nurderer is a
good man before and after the crinme and conmits it for the
first and last time under circunmstantial crises which rarely
repeat. Sone nurderers are even noble souls, patriotic
rebels, or self-less sacrificers for larger, some tines
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m sgui ded, causes. Not an unusual phenonenon is the
spectacle of persons in the death row being political or
soci al dissenters, sensitive revolutionaries, nati ona

her oes, col oured peopl e soci o-econoni c pariahs or victins of
fabricated evidence. Brutus and Bhagat Singh plus sone
prol etarians, bl ockheads and bl ackguards! And this powerful
realisation has driven many countries to abolish death
penalty and our own to narrow the area of this extrene
infliction by judicial conpassion and executive clenency.
Against this contenporary current of penol ogi cal humanity,
it is presunptuous to inpose upon this court, wthout
convi nci ng back-up research, the preposterous proposition
that death sentences, often reflective in their termna
chapter and ’'sickled over by the pale cast of thought, are
homi ci dal or suicidal beasts and nust therefore be kept in
solitary confinenment. (1)
"... the  evidence given to us in the countries we
visited and” the-information we received from others,
were 'M uniformy to the effect that nurderers are no
nore likely
(1) Royal Conmission on Capital Punishment, 1949-1953
Report pp. 216-217.
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than any other prisoners to conmt acts of violence

against A officers or fellow prisoners or to attenpt

escape; on the contrary it would  appear that in al

countries nurderers are, on the whole  better behaved

than nost prisoners
Political coups, so frequent in our times, put 'murderers’
in power who would otherwise have been executed. To
universalise is to be unveracious when validation is founded
on habituated hunch, not authentic investigation

Once we set our sights clear, we see a string of non-
sequitur in the naked assertions of the State and an encore
of the fol kl ore of " dangerousness’ surroundi ng ‘human
sentenced to death! The burden of the song? strangely
enough, is that solitary confinenment is a com passionate
neasure to protect the prisoner lest he be killed or kil
hinself or forma nutual aid society with other condemed
prisoners for hera kiri Community life for a death sentence,
the soci al psychol ogy of the Jail_ Superintendent has
convinced him to swear, is a grave risk to hinmself. ~ So,
solitary segregation; The ingenious plea in the _counter
affidavit is like asserting not only that grapes are sour
but n that sloss are sweet. Not only is group life bad for
hi m because he may nurder but 'solitary’ is a blessing for
hi m because otherwi se he may be nurdered! To swear that a

solitary cell is the only barricade against the condemed
nmen being killed or his Kkilling others 1is straining
credulity to snapping point. Wy should he kill" or be

killed? Most nurderers are first offenders and often are
like their fell ownen once the explosive stress and pressure
of notivation are released. Are there prison studies of
psychic perversions or lethal precedents probabilising-the
hom cidal or suicidal proclivities of death sentence, beyond
the non-nedical jail superintendent’s ipse dixit?

W are dealing with nmen under sentence of death whose
cases pend in appeal or before the clemency jurisdiction of
CGovernor or President. Such men, unless nad, have no notive
to commt suicide or further nurder within the jail. If they
nean to take their |I|ife thenselves why plead in appeal or
for commutati on? The very legal struggle to escape death
sentence strongly suggests they want to cling to dear life.
Dost oevsky(1l) once said that if, in the |ast nonent before
being executed, a man, however brave, were given the
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alternative of spending the rest of his nunbered days on the
top of a bare rock, with only enough space to sit on it, he
woul d choose it with relief.
The instinct of self preservationis so inalienable
from biological beings that the easy oath of the Jai
Superi nt endent that condemmed
(1) L.M Hiranandani, The Sentence of Death, The
illustrated Wekly of India, Aug. 29. Sept. 4,
page 8.
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prisoners are prone to conmit suicide if given the facility

| ooks too recondite to commend credibility.

Li kewi se, the facile statement that men in the death
row are so desperate that they will commt nore nmurders if
facility offers itself  lacks rational appeal. It is a
certainty that a man in the death row who has invited that
fate by one nurder and is striving to save hinself fromthe
gallows by frantic forensic proceedi ngs and nercy petitions
is not Ilikely to nake his hanging certain by commtting any
nmurder within the prison. A franker attitude m ght well have
been for the Superintendent to swear that prison praxis
handed down fromthe British rule has been this and no fresh
orientation to the prison staff or re-witing of the jai
manual having taken place, the Past has persisted into the
Present and he is/ an- innocent agent of this inherited
i ncarceration ethos.

Nothing is averred Lo validate the near-strangul ation
of the slender liberty of |oconotion inside a prison
barring vague generalities. The-seat of crine is ordinarily
expl osive tension, as stressologists have substantiated and
the award of death sentence as against life sentence turns
on a plurality of inponderables. Indeed, not in frequently
on the same or similar facts judges disagree 'on the award
of death sentence. If the trial Court awards death sentence
the Jail Superintendent hol ds hi m dangerous enough to be
cribbed day and night. |If the H gh Court converts it to a
life term the convict, according to prison masters, nmnust
undergo a change of heart and ‘becone sociable, and if the
Supreme Court enhances the sentence he reverts towild life!
Too absurd to he good! To find a substantial difference in
prison treatnent between the two 'lifers’ and 'condemed’
con victs-is to infer wviolent conduct or suicidal tendency
based on the fluctuating sentence al one for which no expert
testinmony is forth comng. On the other hand, the 'solitary’
hardens the «crimnal, nakes him desperate  and breaks his
spirit or makes him break out of there regardl ess of risk.
In short, it is counter-productive.

A few quotes from a recent American study on prisons,
hamrer honme the negativity of the "solitary". (1) The "hol e",
or solitary confinenent, is often referred to as an
"Adj ustnent Center" (AC) Here is one man’s nenory of it from
San Quentin prison in California.

VWen | first saw it, | just couldn’t believe it.

It was a dungeon. Nothing but cenent and filth. | could

not i nmagine

(1) Rogers G Lanphear: Freedom From Crine through the

M Sidhi. Program pp. 128-129.
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who have lived in there before me. Al day | just sat
there on ny bunk, in a sort of daze? staring at ny new
abode

. Instead of bad spring there was a flat stee
plate (which is the sane throughout the Hole); the
wi ndow was cenmented up, except for the very top
section, which was one quarter the standard size, and
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wi t hout any gl ass panes, thus exposing, the occupant
to all kinds of weather (the rain would actually cone
through, into the cell); there was no shelving
what soever-not so nuch as a hook to hand a towel or
clothes on (and it was against the regulations to fix
up a clothes line; so anyone who did so, did it at the
risk of being beefed). |In short, there was nothing;
just four walls, and room enough to take five paces-not
strides-fromone end of the cell to the other. Nothing
to break the nonotony of cenent except the usua
graffiti. The window was too high for a view of
anything but the roof of the wng next door. It was
truly a dungeon; a bonb; a crypt. And it was "Home" for
twenty four hours a day, every day."(1)
One prisoner wote:

| swear | want to cry sonetinmes, when | | ook at
some of the older prisoner who have been in prison so
long that they ~hold conversations wth people who
aren’t there _and blink their sad eyes once every four
or five mnutes.

- All | can do at’ this stage of the gane is
to look at my older brothers of oppression and wonder
if this wll beme 15 or 20 years fromnow. Can | hold
on? WIIl | last? WIIl | some day  hold conversations

wi th ghosts?
| have seen cats | eave here twi ce as hostile,
twice as confused, twice as anti-social than they were
when they entered. Depleted of  nearly all of them
mental justices, they are "thrown back"” ‘into society
where they are expected to function like normal human
beings. And then society wonders why recidivismis so
high in the country; why a nman serves five or ten years
in prison only to go out and conmt the sane act again
They seemto fall apart enotionally and nmentally;
To say that T became a nervous and paranoid w eck
woul d be understatenent. My nother woul d end up crying
(1) Ibid pp. 131-132.
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every tine she cane to see nme, because ‘of ny

nervousness, which caused nmy hands to shake, and | had

devel oped a sty in ny right eye."

VWhen handling the inner dynam cs of —human action, we
nmust be infornmed of the basic factor of human' psychol ogy
that "Nature abhors a vacuum and man is a social aninmal".
(Spinoza). In such all area we nust expect Brandies briefs
backed by opinions of specialists on prison tensions, of
stressol ogists on the etiology of crine and of psychiatrists
who have focussed attention on behavi our when fear of death
oppresses their patients. A nere admnistrative officer’s
deposition about the behaviourial nmay be of nen /under
contingent sentence of death cannot weigh with us-when the
limted liberties of expression and | oconotion of prisoners
are sought to be unreason ably pared down or virtually w ped
out by oppressive cell insulation. No nedical or psychiatric
opinion or record of jail events as a pointer, is produced
to prove, even prina facie, that this substantial negation
of gregarious jail Ilife is reasonable. Wiere tota
deprivation of the truncated l|iberty of prisoner’s
| ocomotion is challenged the validatory burden is on the
State

The next fallacy in the counter-affidavit is that if
the nurder is nmonstrous deserving death sentence the
nmurderer is a constant nonster rmani festing continued
danger ousness. Does this stand to reason? A wonan who col dly
poi sons all her crying children to death to elope with a
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paramour may be guilty of maniacal nurder and, perhaps, nmay
be awarded death sentence. But is she, for that reason, a

dangerously viol ent ani mal ? ot her di abolical Kkillings
deserving death penalty but involving no violence? in
speci al social settings, may be visited with life term

though the offender is a ghastly murderer. |magi ne how the
respondent’s test of behaviourial violence breaks down where
death sentence is denmolished by a higher court for the
reason it has been on his head for years or he is too young
or too old, or comuted by the President for non-legal yet
rel evant considerations as in the case of patriotic
‘terrorists. The confusion between sentencing criteria and
bl ood-thirsty prison behaviour is possible to understand but
not to accept.

Havi ng dealt with sone of the untenabl e positions taken
by the affient, | nove onto a consideration of the torture
content of solitary confinenent. The Batra treatment is
l[ittle short of solitary confinenent. This inclination
persuaded the court to nmake the interimll direction on 5th
May, 1978

"We direct that until further orders of this Court
the petitioner Sunil ~Batra will not be kept in
"confinenment’ as
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contenplated by S. 30(2) of the Prisons Act, 1894. A

Reasons to fol |l ow'.

Even so, froma |larger angle, it becones necessary to
explain why a sensitized per spective repels judicia
condonation of solitary confinement of sorts. Wat is
solitary confinement, experiencially, juristically, and
humani stically understood ? At the cl ose of this
consideration, a legal definition OF solitary confinenent
may be given to the extent necessary in this case.

Ameri can high-security prisons, reportedly wth their
tours, tantruns and tensions, may not hel p conparison except
mnimally. Even so, the Additional” Solicitor General draw
our attention to observations of the U S. Court of Appeals
decisions affirmng segregat ed confi nenent in  maximm
security prisons. H's point was autonony for the jai
administration in matters of internal discipline, especially
where i nmates were apt to be:

(1) "threat to thenselves, to others, or to the
safety and security of the institution. Such apolicy
is perfectly proper and lawful and its adm nistration
requires the hi ghest degree of expertise in the
di scretionary function of bal ancing the security of the
prison with fairness to the individual con fined. In
the case at bar the record reveals that @ appellant’s
confinenent in segregation is the result of the
consi dered judgnent of the prison authorities and is
not arbitrary"

In the specific cases cited the facts disclose some
justification for insulation.

"Appellant has indeed, been in segregation for a

protracted period, continuously for nore than two years

prior to the present hearing. However, his record
during these separate periods when he was allowed
confinenent "within the population " of a prison
reflects a history of participation, directly or
indirectly, in conduct of extrenme violence. Although
his con duct in segregation has since been entirely
satisfactory the G trial court was manifestly correct
in determining that appellant has been denied no
constitutional right and that the determ nation of
whet her appellant presently 'should be considered a
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threat to others or the safety or security of the
penitentiary is a matter for administrative decision
and not the courts."
(1) Kenneth Gahm v. J. T. WIIlingham Federa
Reporter, 2d Series Vol. 384 P. 2d. p. 367.
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But, in our cases, no record revealing balancing of
consi derations or conpelling segregation or nurderous in-
prison violence save that he is potentially 'under death

sentence’, is shown. To be nmindless is to be cruel and that
is reflex action of the jail bosses when prisoners are
routinely sent to the solitary cell on hunch or |Iess.
Al |l egi ng chances of killiing or being killed as the alibi for

awarding 'solitary’ is an easy 'security’ phobia which shows
little appreciation of the suffering so heaped. And abuse is
undetected and indiscrimnate in that walled world within
the worl d.

"Commenti ng- on solitary «cellular confinenent,
Pandit Nehru observes that the gaol departnment adds to
the sentence of the court an additional and very
terrible puni shrent, ~so far as adul ts and even boys
accused of revolutionary activities are concerned.
Over-zeal ous prison admnistrators in the past have
contributed not a little to the di srepute and
unpopul arity of the Governnent by naking reckless use
of this on political offenders or detenus." (1)

The great Judge Warren, CJ in Trop. v. Dulles(2) refers to
the condemnati on of segregati on and observes:

"This condemat i on of segregation is t he
experience years -ago of -people going stir crazy,
especially in segregation”.

That conpassi onate novelist, Charles Dickens, in his
"Anerican Notes and Pictures from Italy’ describes the
congealing cruelty of "solitary confi nenent’ in a
Pennsyl vania Penitentiary (p. 99)

| am persuaded that those who devised this system
of prison discipline, and those benevol ent gentlenen
who carry it into execution, do not know what it is
that they are doing. | believe that very few nen are
capabl e of estimating the i mense anmount of torture and
agony which this dreadful punishnent prolonged for
years, inflicts wupon the sufferers; and in guessing at

it myself, and in reasoning from what | have seen
witten upon their faces, and what to my certain
know edge they feel wthin, | am only the nore

convinced that there is a depth of terrible endurance
init which none but the sufferers thenmselves can
fathom and which no man has a right to inflict upon
his fellowcreatures. | hold this slow and daily
tempering with the nysteries of the brain, to be
i measurably worse than any torture of the body; and
(1) B. K Bhattacharya: Prisons, p. 111
(2) Leonard Ol and, Justice, Punishment, Treatnent, p
297.
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because its ghastly signs and tokens are not so
pal pable to the eye and sense of touch as scars upon
the Flesh; because its wounds are not upon the surface
and it extorts few cries that human ears can hear
thereore, | the nore denounce it, as a secret
puni shnment which slunbering humanity is not roused up
to stay. | hesitate once, debating with nmysel f whet her
if I had the power of saying "Yes" or "No". | would
allowit to be triedin certain cases, where the terms
OF inprisonnent were short; but now, | solemly
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declare, that with no rewards or Honours could | walk a
happy man be neath the open sky by day, or lie down
upon bed at night, wth the consciousness that one
human creature, for any length of tinme, no matter what
lay suffering this unknown punishment in his silent
cell, and | the cause or | consenting to it in the
| east degree."

Viewing cellular isolation from a human angle, that
literary genius, GOscar WIlds, who crossed the path of the
crimnal law, was thrown into prison and wote De Profundis,
has poetized in prose, wth pessimsm and realism the

| onely poignancy of the iron infirmary. | quote:
A great river of I|ife Hows between ne and a date
so distant. Hardly, if at all, can you see across so
wide a waste . .. suffering is one very |ong noment.

We cannot divide it by seasons. W can only record its
nmoods, and chronicle their return. Wth us time itself
does not progress. It revolves. It seens to circle
round one centre of pain. The paralysing i mobility of
a life every circunmstance of which is regulated to the
inflexible laws of _an iron fornula: this inmobile
quality, that nakes each dreadful day in the very
mani ut est detail like its brother, seems to comunicate
itself to those external forces the very essence of
whose exi stence is ceasel ess change.

..... For /us there is only one season, the season
of sorrow. The very sun and noon seemtaken from us
Qutside, the ‘day may be blue and gold, but the Iight
that creeps down through the thickly-nuffled glass of
the small iron-barred window beneath which one sits is
grey and niggard. It is-always twlight in one s cell
as it is always twilight in one's heart. And in the
sphere of thought, no less than'in the sphere of tineg,
notion is no nore."
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And Shri  Jawaharl al Nehru has recorded in his Autobi ography
intho Thirties (1)

"Sonme individuals, sentenced for revolutionary
activities for life or long termof inprisonnent, are
often kept in solitary confinenment for long period. But
in the case of these persons-usually young boys-they
are kept along although their behaviour in gaol m ght
be exenplary. Thus an additional and very terrible
puni shnment is added by the Gaol Departnment- to the
sentence of the Court, wthout any reason therefor.
This seems very extraordinary and hardly in confirmty
with any rule of law. Solitary confinenent, even for a

short period, is a nost painful affair, for it to be
prolonged for years is a terrible thing. It neans the
sl ow and continuous deterioration of the mnd, till it

begins to border on insanity; and the appearance of a
ook of wvacancy, or a frightened aninmal type of
expression. It is killing of the spirit by degrees, the
slow vivisection of the soul. Even if a man survives
it. he becones abnormal and an absolute misfit in-the
world."

Much has been said in The course of the argunment about
the humani sminparted by interviews and letters. Nehru wote
about the Naini Prison, which retains its rel evance for nany
pri sons even today, speaking generally:-

"Interviews are only permtted once in three
nonths, and so are letters-a nonstrously |long period.

Even so, nmany prisoners cannot take advantage of them

If they are illiterate, as nost are, they have to rely

on some gaol official to wite on their behalf: and the
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usual ly avoids it. O, if a letter us witten, the
address is not properly given and the letter does not
reach. Interviews are still nore difficult. Alnost in
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variably they depend on a gratification for sone good
official. often prisoners are transferred to different
gaols, and their people cannot trace them | have net
nmany prisoners who had |ost conplete touch with their
famlies for years, and did not know what had happened.
Interviews, when they do take place after three nonths
or nore are most extraordinary. A nunber of prisoners
and their interviewers are placed together on either
side of a barrier, and they all try to talk
simul taneously. There is a great deal of shouting at
each other, and the slight human touch that might have
come fromthe interviewis entirely absent."

(1) Jawaharl al” Nehru, An Autobiography, p. 222.

The curse of the systemis, in Nehru s words:

"Not the |least effort is nade to consider the
prisoner as an individual, a  human being, and to
i mprove or look after his mnd. The one thing the UP
admi ni stration excels “is in keeping its prisoners.
There are remarkably few attenpts to escape. and |
doubt if one i ten thousand succeeds in escaping."

A sad commentary on the die-hard 'solitary’ in sone

Indian Jails is gleaned froma recent book, "M/ Years in an
Indian Prison-Mary  Tyler" (Victor Gallantz Ltd.. London
1977). The author, ‘a young British, Mary Tyler, was in a
femal e ward, kept solitary as a nasality, and deported
eventual ly. She wites:

"By ten o’clock that norning I found nyself | ocked
in room fifteen feet square and conpletely bare except
for a small earthen pitcher and three tattered, coarse
dark grey blankets stiff wth the grease and sweat of
several generations of prisoners, which |l folded to
nake a pallat on the stone( floor My cell forned one
corner of the dormtory building and | ooked out on to a
yard at the end of the conpound farthest fromthe gate.
The two outer walls were open to the elenments; instead
of wi ndows, there were three four-foot w de openings
barred from the floor to a height of eight feet. The
door was fastened with a long iron bolt and  heavy
padl ock; the walls. covered in patchy whitewash, wear
pock-nmarked high and low wth holes ~of Ilong-renoved
nails. In one! corner a rickety waist-high wooden gate
concealed a latrine, a niche with raised floor, in the
centre of which was an oblong slit directly over a
cracked earthen tub. My latrine jutted out adjacent to
the one serving the dornmitory where the rest” of the
women prisoners slept. The open drains fromboth these
latrine and Kalpana's ran past the two outer walls of
nmy cell, filling the hot nights with a stench that made
me wetch he crevices between the broken concrete and
crunbling brickwork of the drains were the breeding
grounds of countless flies and giant npbsquitoes that,
as if by mutual pre- arrangenents, perfornmed alternate
day and night shifts in my cell to disturb ny sleep and
rest.

My first fewdays in 'solitary’ were spent as in a
dream punctuated only by the Chief Head Warder’'s
norning and evening rounds to check the 1lock, the
bustling appearance of the matine bringing food and
water, or the wardress funbling with her keys to unl ock
me to clean ny teeth and baths.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 43 of 95

442

Duri ng the daytinme, the key to the gate of the
fermale word was in the custody of a ’'duty-warder’, one
of the hundred and fifty warders in the jail. He was
responsi ble for opening the gate to adnit convicts
bringi ng food, the doctor or other persons on essentia
busi ness. Administration of the jail was in the hands
or a staff of Assistant Jailors and clerks, subordinate
to the Jailor who had overall responsibility for the
day to day running of the prison. He was answerable to
the nmost exalted personage in the jail hierarchy, the
Superintend (dent.

Hi s unpredictable tenper and behaviour were a
source of as much exasperation to his subordinates as
to ourselves He demonstrated his authority by reversing
hi s previous instructions so many tines that in the end
nobody was really sure what he wanted. The jail staff
operated by by-passing hi  'n as nuch as possible so as
not to get caught out if° he happened to change his
m nd. "

Judicial -opinion across the Atlantic, has veered to the
view that it is near-insanity to inflict prolonged solitary
segregation upon prisoners: And the British System has bid

farewell to solitary confinenment as a punishnment. | refer to
these contenporary,/ devel opnents not to hold on their basis
but to get a feel of this jail wthin jail. Wthout

enpat hy, deci sion-naking may be futility:

It is fair to 'state that Sri- Soli Sorabjee, expressed
hi nsel f for jail reformand his heart was w th those whose
l[imted liberty was ~ham strung, although he pleaded
strenuously that the reform st goal could be  reached by
readi ng new neaning wthout voiding the provision. So he
tried to tone down the acerbity of the isolation inposed on
Batra by <calling it statutory segregation, not solitary
confinenent. But, ‘as will ‘be later “revealed, the forner
hi des the har shness verbally but retains the 'sting
virtually. Presbyter is priest wit |arge.

A host of crimnological specialists has consistently

viewed with consternation the inmposition of solitary
confi nenent puni tivel y-and, obvi-ousl y, preventive
segregation stands on a worse footing, since it  does not
have even a disciplinary veneer. | nmay, wth eclectic

brevity, quote from the wealth of juristic crudition
presented to us by Shri Chitale in support of his thesis

that forced human segregation, whatever its label, “is a
barbaric cruelty which has outlived its wutility -and the
assunption that condemed prisoners or lifers are
dangerously violent is a facile fiction
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One main thrust, however, of the congregate school cane
on the issue of the effects of constant and unrelieved
isolation of prisoners. It was unnatural, the New York
canp insisted, to leave man in solitary, day after day,
year after vyear; indeed, it was' not unnatural that it
bred insanity."(1)

"Harl ow and Harlow (1962) have conducted experinents
with species closely related to hunman beings. O
special interest are the variables involved in the
causation of psycho pathol ogical syndrones in man. In
nmeasuring the relation between social environnent and
soci al devel opnent, Harl ow reports that the nost
constant and dramatic finding that social isolation
represents the nost destructive abnornal environment.
As this isolation progresses frompartial to total, the
severity of i mpai r ment i ncreases, ranging from
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schi zord-1i ke postures to depressive-type postures."(2)
El oquent testinony to man's need for bel onging,
acceptance, and approval is provided by the experience

of small groups of scientists, officer, and enlisted
personnel who voluntarily subjected thenmselves to
isolated antartic living for the better part of a year
(Robrer, 1961). Duri ng this peri od troubl esone
i ndividuals were occasionally given t he "silent
treatnment” in which a man woul d be i gnored by the group
as if he did not exist. This ’'isolation” procedure
resulted in a syndrone called the "long eye’,

characterized by varying conbi nati ons of sleepl essness,
out bursts of crying, hallucinations, a deterioration in
habits of personal hygi ene, and tendency fr the nman to
nove aimessly about or to lie in his bunk staring into
space. These synptons cleared up when he was again
accepted by and permitted to interact wth others in
the group. "(3)
"The 'use  of the dark or isolation cell-the hangover of
the ' nedi eval dungeon-known in prison parlance as
'Kl ondi ka*, is probably the -nmpbst universally used
prison puni shment in
(1) David J. Rotman. Historical perspectives-Justice,
Puni shrent’, Treatnment by Leonard Orel and, 1973, p

144,

(2) Psychiatrist and the Urban-setting-Conprehensive
Text Book | of Psychiatrist-I1,” 2nd Ed. Vol. |
(1976) by A . M Freenman, Harlod 1. Kaplan,

Benj am n J. Sedock, p. 2503.
(3) Janes C. Col eman- Abnormal Psychology and Mdern
Life p. 105.

12-526SCl / 78
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the history of Anerican penol ogy. (1)

Sone prisoners are kept in these gloony places for
nmonth. What to do with a rebellious prisoner bedevils
all wardens, but a sustained sojourn in a punishnent
cell is not the answer. The excessive use of Kl ondike
is a grimexanple of what is known to students of
corrections as 'deed end’ penology. Resorting to it for
long periods o tine is nillustration of total |ack of
i magi nati on and outnoded prison adm nistration, all too
current in nost of our prisons even today Not nuch

different from the dark or isolation cell” is -the
"segregation’ block or ward. In thisisolated part of
the prison an inmate my be placed because he is
"uncooperative'. is considered dangerous -or a bad

influence, or for some other reason arrived at by the
warden his deputy in charge of custody."

A much nore recent case which bids well to becone a
cause clebre is that of Robert Shroud who “has spent
approximately the same period of tinme in ’'segregation
in the federal prisons of Leavenworth and Alcatraz.
Stroud was first sent to prison when he was ni neteen
for killing aman in Alska in 1909. Wiile in the
Leavenworth prison he killed a guard in the dining room
for which he was sentenced to be hanged. This sentence
was conmuted to |ife by President Whodrow WIson. Wile
in prison in ’'segregated cell’, Stroud became al
expert in disease of birds and is alleged to have
become a world-wi de authority in his field.(2)
"Regarded as a rational nethod of treatnent, cellular
confinenent is curious nonunment of hunman perversity.
That it should have been established shows the absol ute
i gnorance of crimnal nature which existed at the tineg;
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that it should still persist shows the present
necessity for wi despread popul ar know edge of these
matters. It nay be possible. to learnto ride on a
wooden horse, or to swimon a table, but the solitary

cell does not provide wooden substitute for the
har moni si ng i nfl uence f honest society. (3)
Crimnological jurists like Dr. Bhattacharya, who was al so

judge of he Calcutta Hi gh Court, take the view that cellular
or separate confinement deserves to be condemed:

(1) Harry E mer Barnes and Negley K. Testers-New

Horzons in Crimnology, 3rd Ed. 2p. 351-352.
(2) Royal Commission on Capital Punishnment 1949-1953
Report pp. ;217.

(3) Havelock Ellis, The Crimnal, 5th Edn. 1914, r.
327.
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Many penol ogi'sts in India take exception to the

solitary confinement rule. It is hard to differentiate

between this _as an node of judicial punishnment and by
way of ~ a jail punishnment for the results are equally

di sastrous to the physical- and nental health of those

subj ected to thent. (1)

Yahya Ali. J., in 1947, loll before our constitutiona
charter Came into being, had expressed hinmself strongly
against 'solitary /confinenment’ and we feel nobre strongly
about it and against’ it. Qur humane  order nust reject
solitary confinement’ as horrendous. ~ The  |earned Judge
observed

" Solitary confinenent shoul d not be ordered unless

there are special features appearing in the evidence

such as extreme violence or brutality in the comi ssion
of the offence. The only reason given by the Migi strate
is that the 'sanctity or home life has becone to him

(the appellant) a mere nockery and the desire to take

what he wants regardl ess of ownership is not in him.

This can be said of every person convicted under S.

379, Penal Code and | do not consider that to be

circunstance justifying the passing of an ‘order of

solitary confinenent. The direction regarding solitary
confinenent will be deleted.”

"As regards the sentence relating to solitary

confinenent the attention of the Magistrate is invited

to ny judgnent in Crimnal Appeal No 114 of 1947. As
poi nted out in that judgnment although the inposition of
the sentence of solitary; confinenent-was l'egal, under
the Larceny Act of 1861 (24 and 25 Vict. Ch. 96) the
power was very rarely exercised by a crimnal Court. By
enacting 56 and 57 Vict. Ch. 54 on 22-9-1893 the
provisions in Larceny Act relating to solitary
confi nenent which had become obsolete for severa
decade by that date were fornally repeal ed. “A century
of experience has thus led to its abandonnment in the

United Kingdom and at the present day it ' stands

condemmed and has generally given place to work in

association during the day and confinenent in cell for

the night, in cases where isolation at night s

consi dered necessary for a brief time for particular

prisoners all exclusively for the maintenance of prison

di scipline Although in the nedieval times wunder the

i nfluence of the eccesiastics it was considered that

cel lular confinement as a

(1) B. K Bhattacharya, Prisons, p. 117

(2) AIR 1947 Madras 381
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means of pronoting reflection and penitence, it came
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since to be realised that this kind of treatnent |eads
toa norbid state of mnd and not infrequently to
nmental derangenent and as a formof torture it fails in
its effect on the public. It nmust, therefore, so |ong
as is part of the Indian Penal Code, be adm nistered,
if ever in the nost exceptional cases of unparalleled
atrocity or brutality."
The Law Conmission of India in its 42nd Report took the
view that solitary confinenment was "out of tune with nodern
thi nking and should not find a place in the Penal Code as a

puni shment to be ordered by any crimnal court". Some
anbi val ent observation that such treatnment may perhaps be
necessary as a neasure OF jail discipline has been nmade

wi t hout any special supportive reasons as to why such a
penel ogi cal horror as long solitary confinement should be
allowed to survive after death within the prison. Probably,
all that was nmeant” by the Comm ssion was that, for very
short spells and under anmeliorative conditions, the
"solitary’” may be kept alive as a disciplinary step.

The ‘propositions of |aw canvassed in Batra's case turn
on what is solitary confinement as a punishment and what is
non-punitive custodial -isolation of a prisoner awaiting
execution. And secondly, if-what is inflicted is, in effect,
"solitary’, does section 30(2) of the Act authorise it, and,
if it does, is such a rigorous reginmen constitutional. In
one sense, these questions are pushed to the background,
because Batra's submission is that heis not ’ under sentence
of death’ within the scope of section 30 until the Supremne
Court has affirmed and Presidential nmercy has dried up by a
final "nay’. Batra has been sentenced to death by the
Sessions Court. The sentence has since been confirmed, but
the appeal for Presidential commutation are ordinarily
precedent to the hangnen’s |ethal nove, -and renmain to be
gone through. is contention is that solitary confinement is
a separate substantive punishnent of rnaddening severity
prescribed by sections 73 of the Indian Penal Code which Can
be inmposed only by the Court; and so tornenting/is this
sentence that even the socially less sensitive Penal Code of

1 860 has interposed, inits cruel tenderness, intervals,
maxi ma and like softening features in both sections 73 and
7. Such being the penal situation, it is argued that the
i ncarcertory i nsul ation inflicted by t he Pri son
Superi nt endent on the petitioner is virtual solitary
confinenent unauthorised by the Penal Code and, therefore,
illegal. Adnmittedly, no solitary confinement: has~ been
awarded to Batra. So, if he is de facto so confined it is

illegal. Nor does a sentence of death under section 53,
|.P.C. carry with it a supplenentary
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secret clause of solitary confinenent. What warrant then
exists for A solitary confinenent on Batra ? None. The
answer offered is that he is not under solitary confinenent.
He is under ’'statutory confinement’ under the authority of
section 30(2) of the Prisons Act read with section 366(2)
C. P.C It will be a stultification of judicial power if
under guise of using section 30(2) o the Prisons Act, the
Superintendent inflicts what s substantially solitary
confinenent which is a species of punishnent exclusively
within the jurisdiction of the crimnal court. W hold,
wi thout hesitation, that Sunil Batra shall no be solitarily
confined. Can he be segregated from view and Voice and
visits and comngling, by resort to section 30(2) of the
Prisons Act and reach the sanme result ? To give the answer
we nust examine the essentials of solitary confinenent to
di stinguish it frombeing 'confined in a cell apart from al
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ot her prisoners’.

If solitary confinement is a revolt against society s
humane essence, there is no reason to pernmt the sane
puni shment to be smuggled into the prison system by nam ng
it differently. Lawis not a formal |abel, nor |ogomachy but
a working technique of justice. The Penal Code and the
Crimnal Procedure Code regard punitive solitude too harsh
and the Legislature cannot be intended to permt preventive
solitary confinenent, released even fromthe restrictions of
section 73 and 74 |.P.C., Section 29 of the Prisons Act and
the restrictive Prison Rules. It would be extraordinary that
a far worse solitary confinenent, masked as safe custody,
sans maxi num sans interm ssion, sans judicial oversight or
natural justice, wold be sanctioned. Cormmobnsense quarrels
wi th such nonsense.

For a fuller conprehension of the |egal provisions and
their construction we my have to quote the relevant
sections and thereafter nmake a |l aboratory dissection thereof
to get . an understandi ng of the conponents Wi ch make up the
| egi sl ative sanction for sem -solitary detention of Shr
Batra. Section 30 of the Prisons Act rules:

"30 (1) Every prisoner-under sentence of death shall

i mediately-on his arrival in the prison after
sentence, ‘be searched by, or by order of, the
Deputy Superintendent, and all “articles shall be

taken from/ himwhich the Deputy Superintendent
deens it dangerous or inexpedient to leave in his
possessi on.
(2) Every such prisoner, shall be confined in a
cell apart fromall other prisoners, and shall be
pl aced by day and by night under charge of a
guard."
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This falls in Chapter V relating to discipline of prisoners
and has to be read in that context. Any separate confinenent
contenplated in section 30(2) has this di sci plinary
limtation as we will presently see. |If we pull to pieces
the whole provision it beconmes clear that section 3() can be
applied only to a prisoner "under sentence -of death".
Section 30(2) which speaks of "such" prisoners necessarily
relates to prisoners under sentence of death. W have to
di scover when we can designate a prisoner —as one under
sentence of death.

The next attenmpt is to discern the neaning  of
confinenent "in a cell apart fromall other prisoners"™. The
purpose is to maintain discipline and discipline is to avoid
di sorder. fight and ot her unt owar d i.nci dents. i f
appr ehended.

Confinenent inside a prison does not necessarily inport
cellular isolation. Segregation of one person all alone in a
single cell is solitary confinement. That is a separate
puni shment which the Court alone can inpose. It would be a
subversion of this statutory provision (section 73 and 74
I.P.C.) to inpart a meaning to section (1)(2) of the Prisons
Act whereby a disciplinary variant of solitary confinenent
can be clanmped dowmn on a prisoner, although no court has
awar ded such a punishnent, by a nere construction, which
cl ot hes an executive officer, who happens to be the governor
othe jail, with harsh judicial powers to be exercised by
punitive restrictions and unaccountabl e to anyone. the power
bei ng di scretionary and disciplinary.

Indeed, in a jail, <cells are ordinarily occupied by
nore than one inmate and conmunity life inside dormtories
and cells is comon. Therefore, "to be confined in a cell"
does not conpel us to the conclusion that the confinenent
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should be in a solitary cell

Apart from all other prisoners" used in section 30(2)
is also a phrase of flexible inport. 'Apart’ has the sense
of 'To one side, aside . apart from each other, separately
in action or function (Shorter Oxford English Dictionary).

Segregation into an isolated cell is not warranted by the
word. All that it connotes is that in a cell where there are
a plurality of inmates the death sentence will have to be

kept separated fromthe rest in the same cell but no too
close to the others. And this separation can be effectively
achi eved because the condemmed prisoner will be placed under
the charge of a guard by day and by night. The guard wll
thus stand in between the several inmates and the condemmed
prisoner. Such a meani ngs preserves the disciplinary purpose
and avoids punitive harshness. Viewed function ally, the
separation is authorised, not obligated. that is to say, if
di scipline needs it the authority shall be entitled to and
the prisoner
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shal |l be " liable to separate keeping within the sane cell as
expl ai ned-A _above. ‘Shall™ neans,  in this disciplinary
context, "shall be liable to*. If the condemmed prisoner is

docile and needs the  attention of fell ow prisoners nothing
forbids the jailor fromgiving himthat facility.

When we nove ' on to Chapter Xl we conme across Prison
O fences which are listed in section 45. Section 46 deals
wi th puni shment for such offences. W reproduce the rel evant
portion:

46. The Superintendent” may exam ne  any person
touchi ng any such offence, and determ ne thereupon and
puni sh such of fence by

(6) imposition of handcuffs of such pattern and

wei ght, in such nanner and for such period, as nay

be prescribed by rules made by the Governor

General in Council;

(7) imposition of fetters of such pattern and

wei ght, in such nanner and for such period, as may

be prescribed by the rules nmde by  Governor

Ceneral in Council

(8) separate confinenent for any period not

exceedi ng t hree nont hs;

Expl anation: - Separate confinenent neans such

confinenment with or without |abour as secludes a

prisoner from comunication with, but not from

sight of other prisoners, and allows himnot |ess
than one hour’s exercise per diemand to have his
nmeals in association with one or nore other

prisoners; .

(10) cellular confinenent for any period not
exceedi ng fourteen days;

Provided that, after such period of cellular

confinenent an interval of not |ess duration than

such period nmnust elapse before the prisoner is

again sent enced to cel I ul ar or solitary
confi nenent :
Expl anation:- Cellul ar confinenent neans such

confinenment with or without |abour as entirely
secludes a prisoner from comunication wth, but
not from sight of other prisoners."
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Sub-section (6) and (7) relate to "irons" and have
rel evance to the Sobraj case which we will presently dea
wi th. Sub-section (8) speaks of "separate confinenment" for
any period not exceeding three nonths. There is a further
expl anati on which to some extent softens the seclusion. It
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obligates the authority not to keep the prisoner "from sight
of other prisoners" and allows himnot |ess than one hour’s
exercise per diemand to have his neals in association with
other prisoners. Thus it is clear that even if a grave
prison offence has been commtted, the punishnent does not
carry segregated cellular existence and pernmits life in
association in mess and exercise, in view and voi ce but not
in conmunication wth other prisoners. Mreover, punitive

separate confinenment shall not exceed three nonths and
section 47 interdicts t he conbi nati on of cel lul ar
confinenent and "separate confinement” so as not to exceed
together the periods specified there. It is wuseful to

nmention that "cellular confinement" is a stricter punishnent
than separate confinement and it cannot exceed 14 days
because of its rigour. It entirely excludes a prisoners from
conmuni cation with other prisoners but it shall not exclude
a prisoner fromsight o other prisoners.

Solitary confinenment has the severest sting and is
awar dabl e ‘'only by Court. o island a human being, to keep him
i ncomuni'cado from his fellows is the story of the Andanmans
under the British, of Napoleon in St. Helena. The angui sh of
al oneness has already been dealt with by me and | hold that
section 30(2) provides no alibi for any formof solitary or
separated cellular ‘tenancy for the death sentence, save to
the extent indicated.

This study clearly reveals that solitary confinenent as
a sentence under the Penal Code is the severest. Less severe
is cellular confinenment under section 46(10) of the Prisons
Act and wunder section .6(8). obviously, disciplinary needs
of keeping apart a prisoner do not involve any harsh el enent
of punishnent at all. W cannot, therefore, accede to any
argunent which will upset the schene or subvert the scale of
severity. Section 30(2), understood in the correct setting,
pl ai nly excludes any trace of severity and merely provides
for a protective distance being nmmintained between the
prisoner under death sentence and the other prisoners,
al t hough they are acconmodated in the sane cell ‘and are
allowed to comunicate with each other, eat together, see
each other and for all other practical purposes continue
comunity life.

An analysis of the provisions of the Penal Code and of
the Prisons Act yields the clear inference that section
30(2) relates to separation w thout isolation, keeping apart
wi t hout cl ose confi nenent . What ever t he nare. t he
consequence of the 'solitary’ regi me has been naddeni ng:
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"So many convicts went mad or died as a

consequence of the solitary reginme that by the

m d-19th century it was general |y abandoned..." (1)
The 'separate system, the "silent systen, the "hole" and
ot her variants possess the same vice. In the present case we
are satisfied that what reigns in Tihar for ’'condemed’
prisoners is sound proof, si ght - pr oof , soci et y-pr oof
cellular insulation whichis a first cousin to solitary
confi nenent .

Section 366(2), Cr.P. Code has bearing on this
di scussion, for it states:

"The Court passing the sentence shall comit the

convicted person to jail custody under a warrant."

So, the Court awards only a single sentence viz.,
death. But it cannot be instantly executed because its
executability is possible only on confirmation by the Hi gh
Court. In the neanwhile, he cannot be let |oose for he mnust
be available for decapitation when the judicial processes
are exhausted. So it is that section 365(2) takes care of
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this awesome interregnumby conmitting the convict to jai
custody. Form 40 aut horises safe keeping. W may extract the
rel evant part of the Form
"This is to authorise and require you to receive
the said (prisoner’s nane) into your custody in the
said jail, together Wth this warrant, and himthere
safely to keep until vyou hall receive the further
warrant or order of this Court, carrying into effect
the order of the said Court".

This 'safe keeping’ in jail custody is the linted
jurisdiction of the jailor. The convict is not sentenced to
imprisonment. He is |o sentenced to solitary confinenent. He
is a guest in custody, in the safe keeping of the host-
jailor until the terminal  hour of terrestrial farewell
whi sks him away to the halter. This is trusteeship in the
hands o the Superintendent not inprisonment in the true
sense. Section 366(2) Crimnal procedure Code (Jail Custody)
and Form 4 (safely to Kkeep) underscore this concept,
rei nforced by the absence of a sentence o inprisonnment under
section 53, read with section 73, Indian Penal Code. The
inferenceis -inevitable that if the ’'condemmed nen were
harmed by physical or ~nental torture the law would not
tolerate the doing since injury and safety are obvious
enemes. And once this qualitative distinction between
i mprisonnent and safe keeping within

(1) Britannica /Book of the Year 1975-Events of 1974.
p. 567.
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the prison is grasped, the power ~of the jailor becones
benign. Batra, and others of his ilk, are entitled to every
creature confort and cultural facility that conpassionate
saf e-keeping inplies. Bed and pill'ow, —opportunity to
conmerce with human kind, worship in shrines, if any, ganes
books, newspapers, witing material, nmeeting fanm |y nenbers,
and all the good things of life, solong as lie lasts and
prison facilities exist. To distort safe-keeping into a
hi dden opportunity to cage the ward and to traunatize himis
to betray the custody of the | aw Safe custody does not nean
deprivation, isolation, banishment from the |enten banquet
of prison Ilife and infliction o travails as if guardi anship
were best fulfilled by making the ward suffer near-insanity.
May be, the Prison Superintendent has the alibi of prison
usage, and may be, he is innocent of the inviolablevalues
of our Constitution. May be there is something wong inthe
professional training and the prison culture. ~May be, he
nm sconceives his mssion unwittingly to help God Wom God
wi shes to destroy, He first makes mad’. ~For. |ong
segregation |lashes the senses wuntil the spirit(lapses. into
t he nei ghbourhood of |unacy. Safe-keepi ng nmeans keeping his
body and mnd in fair condition. To torture his mnd is
unsafe keeping. Injury to his personality is “not safe
keepi ng. So, section 366, C.P.C forbids any act | which
di srupts the man in his body and nmind. To preserve his flesh
and crush his spirit 1is not safe keeping. whatever else it
be.

Nei t her the Penal Code nor the Criminal Procedure Code
lends validity to any action beyond the needs of safety and
any other deprivation, whatever the reason, has not the
authority of law. Any executive action which spells
infraction of the life and liberty of a human being kept in
prison precincts, purely for safe custody, is a challenge to
the basic notion of the rule of |aw unreasonable, unequal
arbitrary and unjust. A death sentence can no nobre be
denuded or life's anenities than a civil debtor, fine
defaul ter, maintenance defaulter or contemer indeed, a
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gross confusion accounts for this terrible naltreatnent.

The Prisons Act (Sec. 30(2)) spells out with
specificity the point of departure from ordinary jai
custody needed in the case of those ’under sentence of
death’. That is to say, they get the sane conditions of
prison life as other general prisoners, except in two
particulars. During hours of cellular confinenment, condemed
prisoners shall be secluded from others. Dusk to dawn
keeping aside is one restriction. Such sentences shall also
be subject to twenty-four hour watch by guards. Both these
are understandable restraints in the setting of death
sentence as reasonable concomtants of safe custody w thout
inflicting cruelty.

To exaggerate security wunrealistically is norbidity
and, if it is a pervasive nulady, deserves psychiatry for
the prison adm nistration
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In every country, this transformation from cruelty to
conpassion within “jails has found resistance from the
echel ons ' and the G eat Di vi de bet ween pr e- and- post
Constitution penology has yet to get into the netabolism of
the Prison Services. And so, on the national agenda of
prison reform is on-going education for prison staff,
humani sation of the profession and recognition of the human
rights of the human beings in their keep

In ny Judgnent section 30(2) does not validate the
State's treatnment of Batra. To argue that it is not solitary
confinenent since  'visitors are al | oned, ' doctors and
officials cone and a guard stands by, is not to take it out
of the category.

Since argunents have been addressed, let us enquire
what are the vital conmponents of solitary confinenment ?
Absent statutory definition, the indication we have is in
the Explanation to Paragraph 510 of the Jail Manual

"Solitary confinement ~neans such confinement with
or without |abour as entirely secludes the prisoner
both from sight of, and. comunication wth, other
prisoners."

The hard core of such confinement is (a) seclusion of
the prisoner, (b) from sight of other prisoners, ~and (c)
fromcomunication wth other prisoners. To see a fellow
being is a solace to the soul. Communication wth one’ s own
kind is a balmto the balmto the aching spirit. Denial of
both with conplete segregation superinposed, is the journey
to insanity. To test whether a certain type of ‘segregation
is, inlIndian terms, solitary confinement, we have nerely to
verify whether interdict on sight and comrunication wth
other prisoners is inmposed. It is no use providing view of
or conversation wth jail visitors, jail officers or stray
relations. The crux of the matter is comunication wth
other prisoners in full view Bad fellows in misery have
heartl oads to unload and real conversation between them has
a heal i ng ef fect. Now that we have an ['ndi an
conceptual i sation of solitary confinement in the Prison
Manual itself, I|exical exercises, decisional erudition from
ot her countries and | egomachic niceties with reference to
law dictionaries are supererogatory. Even the backward
psychiatry of the Jail Manual considers continuation of such
confinenent as "likely to prove injurious to mnd or body"
or even prone to nmake the person "permanently wunfit to
undergo such confinenent" [vide paragraph 512(7) and (9) of
the Jail Manual

In Wrds and Phrases (Permanent Edn.) solitary
confinenent as a punishnment is regarded as "the conplete
isolation of the prisoner fromall human society and his
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arranged that he had no direct intercourse or sight of any

human being and no enploynent or instruction". It s

wort hwhil e conparing the allied but |ess harsh confinenent
called "close confinenent” which neans "such custody, and
only such custody as wll safely secure the production or
the body of the prisoner on the day appointed for his
execution".

A nmore practical identification of solitary confinenent
is what we find in Black’s Law Dictionary:
"I n a general sense, the separate confinenment of a
prisoner, with only occasional access of any other
person and that only at the discretion of the jailor
ina stricter sense, ‘the conplete isolation of a
prisoner from all human society and his confinement in
a cell so arranged  that he has no direct intercourse
wiith or sight of any human bei ng, and no enpl oyment or
i nstruction."
Conplete " isolation from all hunman society is solitary
confinenent in  its stricter sense. The separate confinenent
of a person with occasional access of other persons is also
solitary confinement.

The ingenious ~‘argunents to keep Batra in solitudinous

cell must fail and he shall be given facilities and
anenities of comon prisoners even before he is ’'under
sentence of death’. |s he under sentence of death? Not yet.

Clearly, there 'is a sentence of death passed agai nst
Batra by the Sessions Court but it is provisional and the
guestion is whether under section 30(2) the petitioner can
be confined in a cell all by Hi nself under a 24-hour guard.
The key words which <call for humanistic interpretation are
"under sentence of death" and "confined in-a cell apart from
all other prisoners"”.

A convict is 'under sentence of  death when, and only
when. the capital penalty inexorably operates by the
automatic process of the Law wi thout any slip between the
lip and the cup. Rulings of this Court in Abdul Azeez v.
Karnat aka(l) and D. K Sharma v. M P. State(2), though not
directly on this point, strongly suggest this reasoning to
be sound.

Section 366 Cr. P.C. has pertinence at this point:

"366. (1) When the Court of Sessions passes a
sentence of death, the proceedings shall be subnitted
tothe Hgh Court and the sentence shall not be
executed unless it be confirmed by the Hgh Court.

(1) [1977] (3) S.C.R 393.

(2) [1976] (2) S.C.R 289
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(2) The Court passing the sentence shall commt
the A convicted person to jail custody -under a
war rant . "
So it is clear that the sentence of death is
i nexecutable until ’confirmed by the Hgh Court’. A self-

acting sentence of death does not cone into existence in
view of the inpedinent contained in section 366(1) even
though the Sessions Court mght have pronounced that
sent ence.

| go further. Let us assume that the High Court has
confirmed that death sentence or has de novo inposed death
sentence. Even there is quite a likelihood of an appeal to
the Suprenme Court and the plenary power of the highest court
extends to denolition or the death sentence. Naturally, the
pendency of the appeal itself inhibits the execution of the
sentence. O herw se, the appellate power will be frustrated,
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the man executed and the Suprene Court stultified if it
upsets the death sentence later. In our view, when an appea
pends agai nst a conviction and sentence in regard to an
of fence punishable w th death sentence, such death sentence
even if confirnmed by the High Court shall not work itself
out until the Suprene Court has pronounced. section 415
Cr.P.C. produces this result inevitably.
"415. (1) Wiere a person is sentenced to death by
the Hgh Court and an appeal fromthe judgnment lies to
the Supreme Court under sub-clause (a) or sub-clause
(b) of E clause (1) of article 134 of the Constitution,
the Hgh Court shall order the execution of the
sentence to be postponed until the period allowed for
preferring such appeal has expired, or, if an appeal is
preferred within that period, wuntil such appeal is
di sposed of.
(2) Were a sentence of death is passed or
confirmed by the H gh Court, and the person sentenced
nmakes an application tc the High Court for the grant of
a certificate under article 132 or under sub-cl ause (c)
of clause (I) of article ] 34 of the Constitution, the
H gh Court shall order the execution of the sentence to
be postponed wuntil such application is disposed of by
the Hgh Court, or if a certificate is granted on such
application, until the period allowed for preferring an
appeal to the Suprene Court on such certificate has
expi red.
(3) Wwere a sentence of  death 'is passed or
confirmed by the H gh Court, and the High Court is
satisfied that the person sentenced intends to present
a petition to the Suprene
456

Court for the grant of special |eave to appeal under

article. 136 of the Constitution, the H gh Court shal

order the execution of the sentence to be postponed for

such period as it considers sufficient to enable himto

present such petition

Article 72 and 161 provide for comutation of /death
sentence even |ike sections 433, 434 and 435 C.P./C The
rules made under the Prisons Act, taking note of these
provisions, provide for a petition for conmutation by the
prisoner. Rule 547 and rule 548 framed under the Prisons Act
relate to the subject of petitions for nercy:

"(a) Rules franed by the Governnment of India:

.- Imrediately on receipt of- a warrant for
execution consequent on the confirmation by the H gh
Court of sentence of death, Jail Superintendent shal
informthe convict concerned that if he (desires to
submit a petition for nercy, it should be submtted in
witing wthin seven days of the date ~of/  such
intimation.

I1- 1f the convicts subnmit a petition within the
peri od of seven days prescribed by Rule I it should be
addresses both to the Ilocal Government and to the
Governor-Ceneral in Council, and the Superintendent of
Jail shall forthwith despatch it, in duplicate, to the
Secretary to the local Governnent in the Departnent
concerned. together wth a covering letter reporting
the date fixed for the execution an(l shall certify
that the execution has been stayed pendi ng receipt of
the orders of the Governor in Council and the Governors
CGeneral in Council on the petition if no reply is
received within 15 days fromthe date of the despatch
of the petition the Superintendent shall telegraph to
the Secretary to the |ocal Government draw ng attention
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to the fact, but he shall in no case carry out the
execution before the receipt of the local Governnent’'s
reply."

It follows that during the pendency of a petition for
mercy before the State Governor or the President of India

the death sentence shall not be executed. Thus, unti
rejection of the clenency notion by these
457

two high dignitaries it is not possible to predicate that
there is a self executory death sentence. Therefore, a
pri soner becones legally subject. to a self-working sentence
of death only when the clenency application both prisoner
stands rejected. O course, thereafter section 30(2) is
attracted. A second or a third, a fourth or further
application for nmercy docs not take himout of that category
unless there is a specific order by the conpetent authority
stayi ng the execution of the death sentence.

The conclusion inevitably follows that Batra, or, for
that matter, others like him - cannot be classed as persons
"under sentence of death". Therefore the cannot be confined
apart from other prisoner. Nor is he sentenced to rigorous
i mprisonnent and so cannot be forced to do hard | abour.. He
is in custody because the Court has, pending confirmation of
the death sentence, commanded the Prison Authority to keep
the sentence in custody. The concrete result nmay be clearly
set out.

Condemmed prisoner |like Batra shall be nmerely kept in
custody and shall not be put to work I'ike those sentenced to
rigorous inprisonment. These prisoners shall not be Kkept
apart or segregated except on their own volition since they
do not cone under section 30(2). They shall be entitled to
the anenities of ordinary inmates in the prison |ike ganes,
books, newspapers, reasonably good food, the right to
expression, artistic or other, and nornal clothing and bed.
In a sense, they stand better than ordinary prisoners
because they are not serving any term of rigorous

i mprisonnent, as such. However, (if their gregarious wi shes
i nduce them to live in fellowship and work |ike /other
prisoners they should be allowed to do so. To eat together
to sleep together, to work together, to Ilive together
general |l y speaking, cannot be denied to them -except on
specific grounds warranting such a course, such  as

honosexual tendencies, diseases, violent proclivities and
the like. But if these grounds are to be the basis for
revocation of advantages to the prejudice of the sentence he
should be given a hearing in brief in essential conpliance
with the canons of natural justice.

Deference to the erudite efforts of Counsel persuades
nme, before | part wth this topic to refer to an anthol ogy
of Angl o- Aneri can opinions, judicial and academ c, which has
been made available to us to sonme of which | have nade
reference. The Judges in the United States have had to dea
with the issue and before | wnd up on the. '|lega
inmplications of solitary confinement | may refer to sone of
t hem

Punitive segregation is regarded as too harsh that it
islimted to no nore than 8 days except wth specia
approval of the comm ssioner
458
of corrections in many American states... The average for
this type of punitive incarceration is five days. Now note
what the U S District court states:

"This punishnent is inposed only after a forma
witten notice, followed by a hearing before the

di sciplinary conmttee."
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The enphasis on limted periods and hearing before
puni shnment have been built into the procedure for puni shrment
of solitary confinement. This is inportant when we consider
whet her any form of harsh inprisonnment, whether of solitary
confinenent or of bar fetters, should not conmply wth
natural justice and be severely limted in duration
Preventive solitude and fetters are an a fortiori case.

An Afro-Anerican citizen Sostre, brought a Cvil Rights
action Sostre v. Rockfeller(2) conplaining of solitary
confi nenent otherwi se «called(l punitive segregation. The
year long stay in that segregation cell was bitter. The
sting of the situation was "human isolation |oss of group
privileges’. On this Judge hel d:

"This court finds that punitive segregation under
the conditions to which plaintiff was subjected at
Green Haven is physically harsh, destructive of norale,
dehumani zing in the sense that it is needlessly
degradi ng, and dangerous to the mmintenance of sanity
when continued for nore than a short period of tine
whi ch shoul d certainly not exceed 15 days’.

The decision on punitive -segregation confinement in
Sostre v. Rockfeller is of value since the case, as here, is
one of indefinite punitive confinenent. The Court held that
it was so disproportionate that it anpunted to cruel and
unusual puni shrent ;

"The Court / also holds that the totality of the
circunstances to which Sostre was subjected for nore
than a year was cruel and ~unusual punishnment when
tested against - the evolving standards if decency that
mark the progress of maturing society .(Trio v. Dulles,
356 U. S 86 ,101(1958) (Opinion of warren C.J)

Thi s condemmati on of segregation is the experience
years ago of people going stir~ crazy, especially in
segregation". (T. 320)) The conditions whi ch undeni ably
existed in punitive segregation of Green Haven this
Court finds. " could only
(1) Justice Punishrment, Treatnment by Leonard Ol and,

The Free Press New York, p. 293
(2) 312 F. Suppl. 863 (1970).
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serve to destroy conpletely the spirit and undernine

the sanity of the prisoner "Wight v. Machmann, supra

387. F. 2nd at 526, when inposed for nore than fifteen

days . Subjecting a prisoner to the denpnstrated risk

of the 1loss of his sanity as punishnent for any
of fence in prison is plainly cruel and  unusua
puni shrent as judged by present standards of decency.

VWhat is of considerable interest is the observation on
procedural due process whish in our country has its counter
part in Article 21, as expounded in Maneka Gndhi., The
Ameri can Judge observed in Sostre's case

Very recently, the Supreme Court reiterated the
firmy established due process principles that ‘where
governmental action may seriously injure an individual
and the reasonabl eness of that action depends on fact
findings , the evidence wused to prove the governnents
case nust be disclosed to the individual so that he has
an opportunity to show that it is wuntrue. The
i ndi vidual also have the right to retain counsel. the
deci sion maker’s should state the reasons for the
determ nation and indicate the evidence upon which he
relied. Finally, in such cases, the high court ruled,
an inpartial decision-maker is essential

The Court holds that plaintiff was, in affect,
"sentenced’ to nor e than a year in punitive
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segregation with out the mninmal procedural drastic

puni shnment upon a prisoner."

There has been considerabl e enphasis by the Additiona
Solicitor general on the prison setting in truncating
processual justice. The U S. District Court in Sostre had
this to say:

"The difficult guestion, as always, is that
process was due. In answering that question, we nays
not uncritically adopt the holdings of decisions that
take color fromcontexts where the shading are as
di fferent fromthe instant case as the cases we have
di scussed:

As a generalization, it can be said that due
process enbodies the differing rules of fair play,
whi ch through the years, have becone associated with
differing types of pr oceedi ngs. Whet her t he
constitution requires that-a particular right obtain in
a specific proceedi ng depends upon a

13 - 526 SCI/ 78
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conplexity of factors. The nature of the alleged right

i nvol ved, the nature ~of the proceeding, and the

possi bl e bur den on t hat pr oceedi ng, are al

consi derati ons whi ch nust be taken into account

A reani ngful /passage in the appellate judgment in the
sanme case nmay be excerpted

W are not to be understood as di sapproving the
j udgenent of nany courts that our constitutional scheme
does not contenplate that society may conmt |aw
breakers to the capricious and arbitrary actions of
prison officials. If substantial deprivations are to be
visited upon a prison, it is w.se that such action
shoul d at | east be prenmised on facts rationally
deternmined. This is not a concept-w thout meaning. In
nost cases it would probably be difficult to find an
inquiry mnimally fair and rational unless the prisoner
were con fronted with the accusation, inforned of the
evi dence against him’

The Suprene Court of the United states in WIf v.
McDonnel | (1) considered the question —of due process and
prison disciplinary hearing, confrontation and cross-
exam nati on and even presence of counsel. M. Justice Wite,
speaking for the mpjority, struck the balance that the due
process clause demanded and i nsi sted:

. We hold that witten notice of the charges
nmust be given to the dsciplinary-action defendant in
order to informhimof the charges and to enable himto
marshal the facts and prepare a defence. At |east a
brief period of tinme after the notice, no less than 24
hours, should be allowed to the inmate to prepare for
the appearance before the Adjustnent Committee.

W also hold that there nust be a "witten
statement by the fact-finders as to the evidence relied
on and reasons'’ for the disciplinary action

Al t hough Nebraska does not seem to provide
admnistrative review of the action taken by the
Adj ust nent Conmittee, the actions taken at such
proceedi ngs may involve review by other bodies. They
m ght furnish the basis of a decision by the Director
of Corrections to transfer an inmate to another
institution because he is considered "to be incor-

(1) 41 L. Ed. 2d p. 935.
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rigible by reason of frequent intentional breaches of
di scipline", and are certainly likely to be considered
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by the state parole authorities in naking parole
decisions. Witten records of proceedings wll thus
protect the inmate against collateral consequences
based on a nisunderstanding of the nature of the
original proceeding. Further, as to the disciplinary
action itself, the provision for a witten record hel ps
to insure that admnistrators, faced wth possible
scrutiny by state officials and the public, and perhaps
even the courts, where fundanmental constitutiona
ri ghts may have been abridged, will act fairly. Wthout

witten records, the inmte wll be at a severe
di sadvantage in propounding his own cause to or
defending hinself fromothers. It may be that there

wi || be occasi ons when personal or institutional safety
are so inplicated, that the statenent nmay properly
exclude certain itens of evidence, but in that event
the statement should indicate the fact of the om ssion.
O herw se, we perceive no, conceivable rehabilitative
obj ective or _prospect of “prison disruption that can
flow from the requirenment of these statenents. W are
al so-of the opinion that the inmate facing disciplinary

proceedi ngs should be allowed to call wtnesses and
present docunentary evidence in the defence when
permtting himto do so will not be unduly hazardous to

institutional 'safety or correctional goals".

As to the right to counsel M. Justice Wite felt that
then the proceedings may receive an~ "adversary cast", but
proceeded to observe:

"Where an  illiterate inmate is involved, however,
or where the conplexity of the issue makes it unlikely
that the innate will be able to collect and present the
evi dence necessary for an adequate conprehension of the
case, he should be free to seek the aid of a fell ow
inmate, or if that is forbidden, to have adequate
substitutes aid in the formto help fromthe staff or
froma sufficiently conpetent innmate designated by the
staff. W need not pursue the matter further here, how
ever, for there is no claimthat respondent Mdonnell
iswithin the class of inmtes entitled to advice or
help fromothers in the course of -a prison disciplinary
hearing. "

The | earned Judge, however, felt that in situations where
Habeas Corpus applications had to be made qualified innmates
nmay be permitted to serve as | egal advisers.

M. Justice Marshall went much farther than the
majority and observed:
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" by far the greater weight of  correctiona
authority 1is that greater procedural fairness in
di sciplinary pr oceedi ngs, i ncl udi ng permtting
confrontation and cross-exam nation, would- enhance
rather than inpair the disciplinary process as a
rehabilitative tool

Time has proved .. that blind deference to
correctional officials does no real service to them
Judicial concern with procedural regularity has a
direct hearing upon the nmmintenance of institutiona
order; the orderly care wth which decisions are nade
by the prison authority is intimtely related to the
| evel of respect wth which prisoners regard that
aut hority.

There is nothing nore corrosive to the fabric of a
public institution such as a prison than a feeling
anong those whom it contains that they are being
treated unfairly.
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exam

As the Chief Justice noted... "fair treatnent
wi || enhance the chance of rehabilitation by avoiding
reactions to arbitrariness.”

. W& have recogni zed that an inpartia
deci sion- maker is a fundanental requirenment of due
process in a variety of relevant situations, and I
woul d hold this require lent fully applicable here. But
inm viewthere is no constitutional inpedinment to a
di sciplinary board conposed of responsible prison
officials like those on the Adjustnent Committee here.
VWile it mght well be desirable to have persons from
outside the prison system sitting on disciplinary
panels, so as to elimnate any possibility that subtle
institutional pressures nmay effect the outcone of
di sciplinary cases and to avoid any appearance of
unfairness, in ny view due process is satisfied as |ong
as no menber of ~the disciplinary board has been
involved in" the- investigation or prosecution of the
particul ar case, or has had any other form of persona
i nvol venent -in the case.™
M. Justice Douglas, in his dissent, quoted from an
er case

"Certain principles have remained relatively
i mut abl e our jurisprudence. One of these is that where
govern nental / action seriously injures an individual
and the reasonabl eness of the action  depends on fact
findings, the evidence used to prove the Governnent’s
case nust be disclosed to the individual so, that he
has an opportunity to show that it is wuntrue. Wile
this is inmportant in the case of docunentary

evidence, it is even nore inportant where the evidence
consists of the testinony of individuals whose nenory
m ght be faulty or who in fact, nmight be perjurers or

per sons not i vat ed by mal i-ce, vi ndi ctiveness,
i ntol erance, prej udi ce, or j eal ously. W have
fornmalized these protections in the requirements of
confrontation and cross-examnation........... ... Thi s

Court has been zealous to protect these rights from
erosion. It has spoken out not only in-crininal cases
but also in all types of cases where administrative and
regul atory actions were under scrutiny. The decision as
to whether an inmate should be allowed to confront his
accusers should not be left to the wunchecked -and
unrevi ewabl e discretion of the prison disciplinary
board. The argunent offered for that result is that the
danger of violent response by the inmate against his
accusers is great, and t hat only t he prison
adnm nistrators are in a position to weigh, the
necessity of secrecy in each case. But it is precisely
this unchecked power of prison adm nistration which is
the problemthat due process safeguards are required to
cure. "Not only, the principle of judicial review, but
the whole schenme of American governnent, reflects an
institutionalized mstrust of any such unchecked and

unbal anced power over essential liberties. That
m strust does not depend on an assunption of inveterate
venality or inconpetence on the part of nen; in
Power...."

Goi ng the whole length of extending the right to cross-
nation, the learned Judge took the view that fair

procedure inside prisons is part of a successfu
rehabilitative programre, and observed

"The goal is to reintegrate inmtes into a society
where nen are supposed to be treated fairly by the
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government, not arbitrarily. The opposed procedure will
be counter-productive. A report prepared for the Joint
Comm ssion on Correctional Manpower and Training has
poi nted out that the "basic hurdle (to reintegration)
in the concept of a prisoner as a non-person and the
jailor as an absolute mpnarch. The legal strategy to
surmount this hurdle is to adopt rules maximzing the
prisoner’'s freedom dignity, and responsibility. Mre
particularly, the law nust respond to the substantive
and procedural claims that prisoners may have...."

The substance of these decisions is that '"a prisoner is
not temporarily a slave of the State and is entitled to the
fair process of law ' before condemmation to solitary
confinenent. The U.S. Judges
464
generally have refused to  accept arbitrary or capricious
di scipline in jail “adm ni'stration

"W would not lightly condone the absence of such
basi ¢ safeguards against’ arbitrariness as adequate
noti'ce, an -, opportunity for the prisoner to reply to
charges 1 odged agai nst hi m and a reasonable

i nvestigation into the substantial discipline.(1)

Anot her passage fromJudge Fainberg in the sane case
deserves our attention

“In this/ Owellian age, punishnent that endangers
sanity, no less than physical injury by the strap, is
prohi bited by the Constitution. I'ndeed, we have | earned
to our sorrow in the rest few decades that true

i nhumanity seeks  to destroy the psyche rather than

nerely the body. The nmmjority opinion enphasizes that

after all Sostre —could have obtained release from
isolation at ny tinme by agreeing to abide by the rules
and to cooperate. Perhaps that is so, but that does not
change the <case.. The possibility of endless solitary

confinenent is still there, unless the prisoner ’gives
in . The sanme observation could be nade if Sostre were
tortured until he so agreed, but no one would argue

that torture is therefore pernmitted. The point is that

the neans used to exact submi ssi on must be

constitutionally acceptable, and t he t hreat of
virtually endless isolation that endangers sanity .is
not." (enphasis, added)

Quite a few other decisions of this |esser |evel courts
of the United States have been brought to our notice by
counsel in an endeavour to validate or invalidate solitary
confinenent from a constitutional angle. Unless driven to
pronounce upon constitutionality we my not. go into the

guestion at all. Even so, for a perspicaci ous understandi ng
of the facets of solitary confinenment, its soul or rather
its soullessness, | may refer to a few of the cited cases.

The Court will stand four square between a prisoner and the
nmet hodol ogy of destroying conpletely tile spirit and
underm ning the sanity of the prisoner in jail. This we do,
not because of anything like the Ei ghth Anmendrment but
because unreasonable restrictions and arbitrary deprivations
are abnoxious to Part |11, especially Articles 14 and 19,
even within the prison setting.

(1) Sostre V. Rockefeller. 312 F. SUPDI. 863 (1970)
465

The facie subm ssion, "that the determination as to the
net hods of dealing wth such incorrigible persons is a
matter of internal nmanagenent of State prisons and shoul d be
left to the discretion of prison admnistrators....’ is
untenable if, wthin the cell, fundanmental concepts of
decency do not prevail and barbaric conditions and degrading
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circunstances do violence to civilised standards of humane
decency as the Court pointed out in Hancock v. Avery. The
goals of prison keeping, especially if it is nere safe
keeping, can be attained wthout requiring a prisoner to
l[ive in the exacerbated conditions of bare floor solitude.

Functional | y speaking, the court has a distinctive duty
to reform prison practices and to inject constitutiona
consci ousness into the system

"The challenge of prison reformis too conpelling
for courts to decline to exercise their inherent power
to pr ot ect t he constitutional rights of t he

i ncarcerated. Affording such protection denmands that

courts do nore than nerely invalidate specific

practices; it denands t hat t hey confront t he
institution of prison as a whole. The totality of
condi tions approach and the purposive nodel of analysis
afford framework for this confrontation." (")

Moreover, prison officials may welcone judicia

i ntervention, ~because it" enables them to initiate

reforns that” are politically “and financially costly.

St udi-es have denonstrated that one by-product to

totality of conditions prison cases is that they

sensitized both “the public and prison officials to the
need for prison reform As a result; progressive prison
authorities and hurmanitarian citizens’ groups are able
to take advantage of this increased sensitivity to
advocate reform™

The Sobraj Case

I now switch to the avernents in the petition by
Sobraj. Chief Justice Beg and his conpani on Judges i ncl udi ng
nme, it may be right to state here, didincidentally see
Sobraj (the other petitioner), standing in chains in the
yard, with iron on wists, iron on ankles iron on waist and
iron to link up, firmy rivetted at appropriate places, al
according to rules !

The manacl ed nunbers of the Tihar Jail community appear
lo be alarmngly large and fluctuating, if we go by the
averments in the

(1) Harward Civil Right-GCvil. Liberties Law Review
(Vol. 12)
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affidavit of the petitioner and the counter affidavit by the
State. In January, 1978 according to Sobraj, there were 207
under trial prisoners with bar fetters in Tihar Jail and al
of them exception Sobraj, were Indian citizens, all of them
belonging to the "C class, which is a poverty sign, and
many of themminors ! W are remind of what Douglas, J.
oserved in Hicks: (1)
"The wanderer, the pauper, the unenpl oyed-all were
deened to be potential crimnals..........
| do not see how econonic or social statutes can

be made a crime any nore than being a drug addict can

be.
Even the intervener, Citizens for Denocracy, have, wth
passion but without partisanship, conplained that 'over a
hundred other prisoners in Tihar Jail are subjected to these
i nhuman condi tions’ I The State has controverted the
arithmetic but has not refuted the thrust of the submission
that a substantial nunber of undertrial prisoners has
suffered aching irons over their anatony. As against 207 the
State admits a total of 93 prisoners.. 'in bar fetters’.
There is no dispute that all but the petitioner were of the
"C class category, that is, nen whose soci o-econonic | ot
was weak. The Superintendent of the Central Jail has a case
that on January 20, 1978, 'the bar fetters of 41 prisoners




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 61 of 95

were renoved . Likew se, on February 6, 1978, bar fetters of
26 prisoners were renoved. The trend of the counter-
affidavit is that this Superintendent has taken sone
aneliorative nmeasures to normalise conditions in the Jail
The di screpencies between the conpeting statenments do not
denolish the gravemen of the <charge that the "iron
net hodol ogy of keeping discipline has had a sonewhat
dangerous access into the prison Superintendent’s nenta
kit. If irons nust rule the jail community there is jejune
justice in our prison canpuses. The abolition of irons
altogether in sone states without cal amtous sequel as e.g.
Kerala and Tami| Nadu, is worth mention

Now the Sobraj facts. Sobraj has been in custody since
July 6, 1976, having been arrested from Vi kram Hotel, al ong
with three crininal conmpanions of British, Australian and
French extraction. H's interpol dossier is stated to be
terrible and his exploits include jail break and grave
crime. W& nerely nention this fact but decline to be
defl ected by it because it is disputed, although the jai
of ficers ‘cannot be faulted if they are influenced by such
i nformation. The Sobraj story, ~since his arrest in July
1976, is one of continuous ~and indeterninate detention
partly under the Miintenance of Internal Security Act and
currently as an undertrial facing serious charges, including

(1)383 US 252/(1966)
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nmurder. The prisoner challenged thelegality of arbitrary
"irons’ in A the H.gh Court but was greeted with |aconic

di smi ssal. The parsinmonious words,” in which 'the order was
couched, ran:
This is a petition fromjail. In viewof the facts

the petition is not maintainable. It _is dismssed in

l[imne. The petitioner informed of the order’....

Di sconfited Sobraj has noved this Court.

The disturbing fact of years of pre-trial inprisonment
apart, the agonising aspect, highlighted by Dr. Ghatate for
the petitioner and by Shri Tarkunde as intervener, is that
until the Court sonetinme ago directed a little relaxation in
the rigour of the 'iron' prescription, Sobraj (and how many
submi ssive sufferers like Hm there are?) has been
continuously subjected to the torturesome ’'bar fetters,
through twenty four hours daily and every day of the nonth,
"religiously’ for nearly two years, what wth the kindly
presunption of innocence jurisprudentially playing upon him
intragic irony. Sobraj bitterly conplains of persistence in
bar fetters notw thstanding wounds on heels and  nedica
advice to the contrary. The State defends bar fetters
statutorily by section 56 of the Prisons Act and
realistically as preventive nmedicine for 'dangerousness’
pat hol ogy, in exercise of the wise discretion of the Jai
Superintendent, overseen by the revisory eye- of the
I nspector General of Prisons and listened to by Jai
Visitors. The bar fetter procedure, denounced by counsel as
intolerable, is described by the State as inconvenient but
not inhumane, evil but inevitable, where the custoner is one
wi th dangerous disposition and attainnments. It is admtted
that Sobraj has been in fetters to inhibit violence and
escape.

The sorrows of Sobraj cannot be appreciated nor his
constitutional clainms evaluated without a fuller account of
the bar fetter chapter of his jail life. Ever since July 6,
1976, he has been kept in bar fetters, duly welded, al
these nonths wi thout respite through the peri od of
preventive detention and after. We have it on the
petitioner’s word that no holiday was given to the bar
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fetter therapy, although the Resident Medical Oficer has
noted, in the history ticket of the prisoner, entries which
are tell-tale.
"9-2-1977-multiple infected wounds on ri ght
ankles. Bar fetters be renmoved from right leg for 15
days.
Sd/- Dr. Mttal. RMO
9-2-1977-Bar fetters renoved fromright leg for 15
days on nedi cal advice.
Sd/ - M. Mikhreja
Assi stant Superintendent of Jails.
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Sd/ - M. Andhur
Dy. Superintendent of Jails.
12-2-1977-Bar fetters also to be renoved fromleft
f oot .
Sd/ - Dr. Bokra.
12-2-1977-Fetters be removed from left foot for
two weeks, on _medical advice.
Sd/ - M. Marwa,
Dy. Superintendent of Jails
(Respondent No. 3) r
18-2-1977-He is desperate and dangerous prisoner
for security reasons it is necessary to keep himin
fetters. H's /wounds nmay also be dressed. (enphasis
added)
Sd/- M. Marwa, n
Dy. Superintendent of Jails
(Respondent No. 3)
The counter-affidavit of ~ Shri Mar wa, t he t hen
Superi ntendent, has taken up an extreme position about which
| am special. For instance, he has  asserted that the
Resi dent Medical officer had exam ned the petitioner on 3rd
Sept ember 1977, and found no - wound on his | ankles.
Significantly on Septenber 4, 1977, this Superintendent has
recorded a note in his journal: "1 was infornmed by Shri S.
S. Lal, A S., that Charles Sobraj has inflicted injury on
his ankl es deliberately. | amcertain in ny mnd that he has

done so as to be produced before Hon' ble Suprenme Court of
India on 6-9-1977 in connection with his Wit Petition
wherein he has nmentioned that his ankles are injured and
thus his bar fetters should be renoved.

In an endeavour to make out t hat there was
di scrimnation and recklessness in the inposition of bar
fetters, the petitioner has set out two circunstances.

He has averred:

"It is significant to nention that the undertria
prisoners in the following serious cases who were
confined in Tihar Jail were without any fetters:-

(i) Al undertrial prisoners in Baroda Dynanmte

case who were al so detained under M SA;

(ii) Al the persons accused in the Hon' blle Chief

Justice of India (Shri A. N Ray’'s) attenpt:
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(iii)Al accused persons in Samastipur Bonb Bl ast
case where the former Railway M nister, Shr
L. NN Mshra, was killed;

(iv) Al accused persons in Vidya Jain nmnurder

case; and

(v) Al accused persons in famus Bank Van

Robbery case hel d at New Del hi;

What may have relevance to the criticismof the bar
fetters technology running riot in Tihar Jail is another set
of circumstances about this high security Jail which was
conmi ssi oned after |ndependence (1958).
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The first is, that a large nunber of prisoners, a few
hundred at tines-minors and undertrials too-are shackl ed day
and night four days and nonths on end by bar fetters-too
shocking to contenplate with cultural equanimty. And, this,
prima facie, shows up the class character of jail injustice
for an incisive sociologist. Practically all these fettered
creatures are the poor. Sobraj is the only class prisoner
subjects fetters, the others being class people. A cynica
but to observer may comment necessarily violent in Gandhian
India but that the better-off are able to buy the class
justice current in the ’caste systemi behind the bars-
according to rule, of course. Anyone whose soci 0-economnic
level is higher is a class prisoner, undertrial or convict;
everyone whose 1lot is belowthat Iine is a class jailbird
who is often deprived ~of basic amenities and obliged to do
hard | abour if he is a convict. Poverty cannot be degraded
as 'dangerousness’ - except by subversion of our egalitarian
ethos. How conme that ~all the |undertrial who are under bar
fetters are also fromthe penurious ? This, suspiciously is
"soft’ justice syndrome towards the rich, not social justice
response towards the poor.

The petitioner has alleged additional facts to paint a
para-vi ol ent picture of t he prison at nosphere and
frightening profile  of the jail hierarchy. For instance, if
| may excerpt the portions of his affidavit.-

"In para 630 of the Punjab Jail Manual, which is
of 1898, still the punishnent of Wi pping, para 628 and
629, is wvalid and the Jail Authorities used the said
Wi pping Rule ‘at their own discretion, that is to say
alnost daily beating the prisoners ~and some tine
beating them up to Death as a case whi ch happened in
1971 and went unpuni shed but for -~ sonme Jail officials
suspended for an year.’
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Sone flegellations and killings are referred to by him
whi ch may be skipped. The lurid lines so drawn are
blistering conmentary on the barbarity of prison reginen
even if a fraction of the inputations possesses veracity. A
fraction of the facts alleged, if true may warrant the fear
that a little Hitler lingers around Tihar precincts.

The counter-version on the factual and | egal aspects of
the Sobraj charges against the Prison -Authorities  has
al ready been indicated.

Right at this stage, 1 nay read S. 56, which is thelaw
relied on to shackle the linmted freedomof novenent of
Sobr aj :

56. \henever the Superintendent  considers it
necessary (with reference either to the State of the
prison of the character of the prisoners) for the safe
custody of any prisoners that they should be confined
in irons, he may, subject to such rules and
illustrations as nmay be laid down by the Inspector
CGeneral with the sanction of the Local Government, so
confine them’

Before formulating the heads of argument in the Sobr a
case it 1is necessary to state that the respondent, after a
vain effort to secure certain pre-Ilndependence governnent
proceedings of the Punjab, now in Pakistani archives,
admtted that it could not mnmake good the wvalidating
exi stence, of the local government’s sanction for the
i nstructions of the Inspector General of Prisons, as
required by S. 56 of the Act, although such an instruction
is found in the Jail Manual. Nothing else, which conpels
judicial notice is available, and so the rule is not show n
to be valid. Sobraj’s grievance is shocking shackling wth
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bar fetters. Ilron on wists, iron on ankles, iron in
bet ween, wel ded strongly that all oppressive 6 |Ibs. weight
hanpers novenent, hinders sleep and hurts all the tine so
much that life is poor purchase. And yet he is in a stage of
presunptive i nnocence and under judicial custody. The basic
fact t hat Sobr aj i s fettered during the Jai

Superintendent’s sole discretion is not denied; and he has
been enduring this distress for a chronic couple of years
with no hope of relief except the unlikely change of heart
of the head of the prison. The defence of the State is that

hi gh-ri sk prisoners, even the wunder-trials, cannot be
allowed to bid for escape, and where circunstances justify,
any result oriented neasure, including fetters, is legally

permssible. It is argued that a prison is not play-ground
and hyper-sensitive reaction to irons nay be functiona
folly, if we realise that custodial security has high prison
priority. Dangerous persons, if they are to be produced to
answer justice, ~nust suffer indefinite inmobilisation, even
if painfully i nconvenient, ~not. punitively inposed but
preventively clanped down, until the danger | asts.
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Ri ghts and Realities

Sobraj, in chains, demands constitutional rights for
man. For there are several nen like himin the same prison
undertrials, indigents, even mnors. The official journa

all egedly registers the laconic reason for the Jai
Superitendent’s fiat to inpose bar fetters and these
"dangerous’ reasons ‘are recorded in Englishin the history
tickets of the (nostly) 'C class ‘un-English’ victims. This
voodoo is in conpliance with the formula of the rule and
jail visitors march past. The |nspector-General of prisons
revises, if nmoved, and the spirit-crushing artifice survives
as a technique of jail discipline. Ordinarily, the curtain
falls, the groan or nmoan is hardly heard, the world falls to
sl eep, the Constitution and the Court sublimnmely uphold human
rights but the cells weep for justice unheard.

There is a sad fascination(to read Nehru on the Nain
Prison which is but a portrait of any Indian prison of those
times:

"For years and years many of these 'lifers” do not
see a child or wonman, or even aninmals. They | ose touch
with the outside world conpletely and —have no human
contacts left. They brood and warp thensel ves in angry
thoughts of fear and revenge and hatred; forget -the
good of the world, the kindness and joy, and live only
wapped up in the evil, till gradually even hatred
loses its edge and I|ife becomes a soul less thing, a
machine like routine. Like automations they pass their
days each exactly like the other, and have few
sensations; except one fear ! From tine to time the
prisoner’s body is weighted and neasured. But howis
one to weigh the mnd and the spirit which wilt and
stunt thenselves and wther away in this terrible
at nosphere of oppression ? People argue against the

death penalty, and their argunents appeal to ne
greatly. But when | see the |ong drawn out agony, of a
life spent in prison, | feel that it is perhaps better
to have that penalty rather than to kill a person
slowy and by degrees. one of the '"lifers’ came up to

me once and asked me. "What of us lifers ? WIIl Swar aj

take us out of this hell 2"

The great problens of |aw are the grave crises of life
and both can be solved not by the Iliteral instruction of
printed enactnents, but by the interpretative sensitization
of the heart to "the still, sad rmusic of humanity.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 65 of 95

The humane thread of jail jurisprudence that runs right
through is that no prison authority enjoys amesty for
unconstitutionality, and forced farewell to fundanmenta
rights is an institutional outrage in our
472
system where stone walls and iron bars shall bow before the
rule of law Since Ilife and liberty are at stake the
gerontocracy of the Jail Manual shall have to cone to

working terns with the paramountcy of fundanmental rights.

A valuable footnote to this approach may be furnished
by recalling how Mahatnma Gandhi regarded jails as socia
hospitals’ and Prime Mnister(1l) Shri Mrarji Desai, while
he was Hone Mnister of Bonbay way back in 1952 told the
conference of |nspectors-General of Prisons:

"it is not enough to consider a prisoner nerely as

a prisoner.. To ny nmind a prisoner is not a natter of
cont enpt . Even the worst crimnal, as you call him
is after all a human being as good or bad as any ot her
out si'der: what -~ ever renedi es you can find out to treat
prisoners, unless your attitude changes, and you
consi-der that the prisoners inside the jails are really
human beings equal in~ self-respect to your self-
respect, you wll never be affective in whatever you
do, because you will affect themonly in so far as you
extract from themthe sanme respect for you and also
good feeling for you and that cannot cone unless you
behave on equal terns withy them ..."(2)

A synthetic grasp of the clainms of custodial security
and prison humanity is essential to solve the dil emm posed

by the Additional Solicitor ~CGeneral. If we are soft on
security, escapes Wwll escalate: so be stern, red in tooth
and claw is the subm ssion. Security first and security
last, is an argument with a famliar and fearful ring with
Dwyerli st nenories and recent happenings- To cry’ wolf’ as
a cover for official violence upon helpless prisoners is a
cowardly act. Chaining all  prisoners, anputating many,
caging sone, can all be fobbed off, if every undertrial or
convict were painted as a potentially dangerous nmaniac.
Assunming a feware |likely to escape, woul d you shoot a
hundred prisoners or whip everyone every day or fetter al

suspects to prevent one junping-ail? These wild

appr ehensi ons have no value in our human order, if Articles
14, 19 and 21 are the prine actors to stanmpede courts into
vesting unlimted power in risky hands w th no convincing
mechani smfor pronpt, inpartial check. A sober balance,
rights that alone will fill the constitutional bill

(1) Indian Correctional Journal, Vol. 1, No.2 July 1957
p. 6a.

(2) I ndian Correctional Journal , Vol. 1, No.2, July
1957 pp. 25.
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The grave danger of over-enphasizing order, discipline
and security within the prison, while interpreting S. 56,
isthat it lands itself unawares to a pre-conceived, one
si ded neani ng.

"The unconscious or half-conscious westing of
fact and word and idea to suit a pre-conceived notion
or the doctrine or principle of one's preference is
recogni sed by Indian logicians as one of the nost
fruitful sources of fallacy; and it is perhaps the one
which it is nost difficult for even the nost
consci entious thinker to avoid. For the human reason is
i ncapabl e of always playing the detective upon itself
inthis respect; it is its very nature to seize upon
some partial conclusion, idea, principle, becone its
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partisan and nmke it the key to all truth, and it has

an infinite faculty of doubting upon itself so as to

avoid detecting in its operations this necessary and

cheri shed weakness. " (1)

Judges must warn themsel ves against this possibility
because the nation’s confidence in the exerci se of
di scretionary power affecting life and liberty has been
rudely shaken especially when the Court trustingly left it
to the Executive. A prison is a sound-proof planet, walled
fromview and visits regulated, and so, rights of prisoners
are hardly visible, checking is nmore difficult and the
of ficial position of the repository of power inspires little
credibility where the victins can be political protesters,
unpopul ar figures, mnority chanpions or artless folk who
mght fail to propitiate arrogant power of minor mnions.

The | earned Additional” Solicitor General comended for
our consideration the judicial strategy of softening
draconian di sablenment ~inplied in S. 56 by a process of
interpretation as agai nst invalidation. W agree, and
proceed to ~consider whether ~the |anguage of S. 56 |[ends
itself to suchleniency. The inpugned provision runs thus:

"Whenever t he Superi nt endent consi ders it
necessary (wWith reference either to the state of the
prison or the character of the prisoners) for the safe
custody of any prisoners that they should be confined
in irons, he / may, subject to such rules and
instructions as' may be laid down by the Inspector-

General with ‘the sanction of the Local Governnent, so

confine them"

The relevant ’'rules’ nmay also be referred to. A whole
fasci culus of rules under the heading 'confinenent in irons’
deals with this subject. The nore relevant ones are Rules
423, 428, 432, 433 and 435. These

(1) Sri Aurobindo-Essays on the Gta, p. 37.
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rules’ nerely provide for stacking irons, describe their
details, specify the category and conditions of prisoners
who may be required to wear irons, direct their nedica
exam nation, the renpval of fetters and the |ike.

Besi des, there are provisions which specify situations
where ordinarily prisoners are exenpt from fetters, and
fetters shall not, ordinarily and w thout special reasons to
be recorded by the Superintendent in his Journal, be inposed
on any ’'unconvicted crimnal prisoner’ (See R 430). Sobr aj
is yet wunconvicted. The other categories ~so exenpted need
not detain us. To avoid conclusion it is not apt to state
that these ’'rules and instructions’ have no legal force as
the source of power, S. 56, desiderates for their validity
the sanction of the 'Local Governnent’. After. strenuous
efforts to trace such sanction, the Addl. Solicitor Genera
failed to nmake good this condition precedent. The sanction
bei ng absent, the instructions are no nore than  self-
presented procedure and cannot qualify for recognition under
Art. 21. In this sense, S. 56 stands unclad and nust be
constitutionally tested on its sweeping phraseol ogy of naked
brevity.

Even otherwise, the rules conme into play only to the
extent the Act permits, since the stream cannot rise above
the source. Therefore, S. 56 denmands close scrutiny.
Confinenent in irons is permtted for the safe custody of
prisoners. Therefore, the sine qua non is the presence of
safety to the point of necessity conpelling fetters. Safe
custody is inperilled only where escape probability exists.
Such escape becones a clear and present danger only where
the prisoner has by his precedents shown an inm nent attenpt
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to escape. Mere violence by a prisoner of bad behavi our or
ot her m sconduct which has no reference to safe custody has
no relevance to S. 56. Supposing a prisoner were short-
tenmpered, vul gar or even honbsexual, his safe custody wthin
the prison is not in jeopardy. H s m sbehavi our unrelated to
security is the only issue then involved and correctiona
therapy is the prescription. S. 56 is not attracted so | ong
as the safe custody of that prisoner is not shaky. The focus
is on his escape and, maybe, on overt and covert attenpts in
that behalf. O her disorder or vice may deserve disciplinary
attention but S.56 is not a nostrumfor all admnistrative
aches within jails.

The second requi rement of S. 56 is that the
Superintendent nust consider it necessary to Kkeep the
prisoner in irons for the sake of safe custody. The
character of the prisoner, not generally, but with specific
reference to safe custody, must  be studied by the
Superintendent and if he reaches the conclusion responsibly
that there is necessity to confine
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the man in irons to prevent escape from custody, he my
exercise his powers under S. 56. To consider a step as
necessary the authority nust exercise intelligent care,
best ow seri ous consi‘deration and conclude that the action is
not only desirable or advi sabl e but necessary and
unavoi dable. A |esser standard shows scant. regard for the
statutory inperative.

S.56 enpowers ‘the Deputy Superintendent to put a
prisoner in irons only in situations of urgent necessity
followed by an immediate report to the Superintendent. The
point that energes is that only a finding of  absolute
necessity can justify the exercise of ~the "iron" power by
the Deputy Superintendent and the Superintendent nust
respect the spirit of S 58 when he uses the power. This
must be an objective finding, and rmust, therefore, be based
on tangible matters which wll be  sufficient to satisfy a
man acting with a sense of ‘humane justice, /properly
instructed in the | aw and assessing the prognosis carefully.
Random deci si ons, freak inpressions, nmounting -suspicions,
subj ective satisfaction and well-grounded allergy to a
particul ar prisoner may be insufficient. W nust renenber
that even though s. 56 is a pre-Constitution neasure its
application nust be governed by the inperative of Articles
14, 19 and 21. Life and Iliberty age precious values.
Arbitrary action which tortuously tears into the flesh of a
living man is too serious to be reconciled with Articles 14
or 19 or even by way of abundant caution. \Whatever is
arbitrary in executive action i s pregnant with
discrimnation and violates Art. 14. Likew se, whatever
decision is the product of insufficient reflection or
i nadequate material or unable to lead to the inherence of a
clear and present danger, is unreasonable wunder Art. 19,
especi ally when human freedom of hel pless inmates ' behind
prison walls is the crucial issue. Article 21, as we have
explained while dealing with Batra case, nust obey the
prescriptions of natural justice (see Maneka Gandhi) as to,
the quantum and quality of natural justice even in an
emergency). Reasonableness in this area also involves some
review of the action of an executive officer so that the
pri soner who suffers may be satisfied that a higher officia
has with detachment, satisfied hinself about the necessity
to better him Such administrative fairness is far nore
productive of order in prison than the counter productive
alternative of requiring every security suspect to wear
iron. Prison disorder is the dividend fromsuch reckless




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 68 of 95

"discipline’ and violent administrative culture, which
nyopi ¢ superintendents m ss.

This constitutional perspective receives ideologica
rei nforcement from the observations of M. Justice Dougl as
in Morrissey v. Brewer. (1)

(1) 33 1,. Ed. 484, 505.

14-526SCl 1/ 78
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"The rule of lawis inportant in the stability of
society. Arbitrary actions in the revocati on of paroles
can only inpede and inpair the rehabilitative aspects
of nodern penol ogy. "Notice and opportunity for hearing
appropriate to the nature of the case", are the
rudi ments of due process which restore faith that our
society is run for-the many, not the few, and that fair
dealing rather than caprice will govern the affairs of
men. "

To judge whether Sobraj’s fetters were |legal, we nust
go further into the period for which this cruel process was
to persist. Even prisoners who are ’'lifers’ shall not be
retained in _iron for nore than three nonths except with the
speci al sanction of the Inspector General (See S. 57). The
rules also take a horrifying view of the trauma of fetters.

The power to confine in iron can be constitutionalised
only if it is hemredin wth severe restrictions. Wven
around the discretionary power there nust be protective web
that bal ances security of the prison -and the integrity of
the person. It is true that a discretion has been vested by
S. 56 in the Superintendent to require a prisoner to wear
fetters. It is a narrow power in a situation of necessity.
It bhas no be exercised with extreme restraint. The
di scretion has to be based on an objective assessnent of
facts and the facts thensel ves nust have cl ose rel evance to
safe custody. It is good to highlight the total assault on
the human flesh, free novenent and sense of dignity this,
"iron" command involves. To sustain its validity in the face

of Art. 19 energencies uncontrollable by alternative
procedures are the only situations in which this drastic
di sabl enent can be prescri bed. Secondl y processua

reasonabl eness cannot be burked by -invoking panic-I|aden
pleas, rejected in Charles WIff by the U S. Supreme Court.

Such a power, except 1in cases of —extreme urgency
difficult to imagine in a grim prison setting where arned
guards are obviously available at instant notice and watch
towers vigilantly observe (save in case of sudden riot or
mutiny extraordinarly), can be exercised only after giving
notice and hearing and in an unbiased manner. My be that
the hearing is summary, may be that the communication of the
grounds is brief, maybe that oral exanm nation does not
al ways take pl ace; even so natural justice, in its
essentials, must be adhered to for reasons we have expl ai ned
in Gll and Maneka Gandhi

| regard as essential that reasons must be assigned for
such harsh action as is contenplated and such reasons nust
be recorded in the history ticket of the prisoner as well as
in the journal. Since the reasons are intended to enable the
Petitioner to challenge, if aggriev-
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ed, the record nmust be in the | anguage of the petitioner or
of the A region, and not in English as is being done now.

There nmust be special reasons of an extraordinary or
urgent character when fetters are fastened on an unconvi ct ed
prisoner. Those substantial reasons nust be recorded and its
copy furnished to the prisoner. Rule 430 comrands that this
be done. Even otherw se, the procedural panacea of giving
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specific reasons (not routine chants) has a wholesone
restraining effect. And the constitutional survival of S. 56
depends on the formul a of reasonabl eness.

The spirit and substance of rule 432 nmake it clear that
the record of the reasons is inperative and has a function
Rul e 433, whatever the Superintendent’s affidavit may say,
clearly shows that the wearing of fetters nust be for the
briefest periods and deserves frequent scrutiny. Indeed, in
our view, except in renptely extraordinary situations,
rational justification for bar fetters of an unconvicted
pri soner cannot be found except on the confession that the
Prison Superintendent and his staff are inconpetent to
manage and indifferent to reasonabl eness. W cannot be swept
off our constitutional feet by scary argunments of deadly
prisoners and rioting gangs, especially when we find States
in India which have abandoned the disciplinary barbarity of
bar fetters (Tam | Nadu, Kerala et. al).

The inmport ~of rule 435 is that even in cases where
security conpels inposition of” fetters this should be only
for the 'shortest possible tine. The fact that, even as a
puni shrment, irons nust be restricted in its use (see S.
46(7) ) argues for prophylactic irons being for the shortest
spell. At night, when the prisoner is in a cell there is no
particul ar reason to apprehend or possibility of escape. So
noct urnal hand-cuffs and chains are obnoxi ous and vindictive
and anathenma in | aw.

The infraction of the prisoner’'s freedomby bar fetters
is too serious to be viewed lightly and the basic features
of ’'reasonabl eness’ « must be builtinto the admnistrative

process for consti tuti onal survival . Obj ectivity is
essential when the shackling is prima facie  shoking.
Therefore, an outside agency, in the ‘sense of an officer

hi gher than the Superintendent or external to the prison
departrment, nust be given the power to review the order for
"irons’. Rule 423 speaks of the Inspector General of Prisons
having to be informed of the circunstances necessitating
fetters and belchains. Rule 426 has a simlar inport. It is
right to generalise that the substance of the 'rules’ and
the insistence of the Section contain the command that the
| nspect or Ceneral of Prisons shall post haste, say within 48
hours at |east. receive a report of such an infliction and
consi der whether it is just and neces
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sary. He should also be ready to receive conplaints by way
of appeal s about 'irons’ from prisoner concerned. A right of
appeal or revision fromthe action of the Superintendent to
the I nspector GCeneral of Prisons and quick action by way of
review are inplicit in the provision. If thereis delay, the
negation of good faith, in the sense of absence of due care,
is inevitable and the validity of the order is in

peril.

Anot her remedy also may be visualised as feasible. The
visitors of jails include senior executive officers of the
Di vi sion, Sessions Judges and District Magistrates (see rule
47). This is ordinarily an All India pattern. The duties of
official visitors include satisfying thenseleves that the
provisions of the Prisons Act, rules, regulations, orders
and directions are duly observed. Undoubtedly, the proper
adherence to S. 56 and the related rules falls within the
purview of ’'rule’. 49 . "Rule’ S 3 states that all visitors
shall have the opportunity of observing the state of jail,
its managenent and every prisoner con fined therein. The
visitors, official and non-official, have power to call for
and inspect jail records. 'Rule’ 53 and 53B are pregnant
provisions. W read humane anplitude into this group of
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"rul es’ SO as to constitutionalise the statutory
prescriptions. They spell out a duty on the part of the
visitors and the Inspector General of Prisons. to hear
appeals or conplaints from the prisoners regarding irons
forced on them The reasonabl eness of the restriction being
the constitutional badge, the only way we can sustain S. 56
of the Act is toinply in the broad group of provisions
ext ernal exam nership, i mediate review and cutting short of
the iron regine to the briefest spell

A few submissions Iinking up 'dangerousness’ with bar
fetters urged 1|i’ by the Additional Solicitor General may
now be consi der ed.

The |l earned Additional Solicitor General urged that
there was a built-in guideline for the superintendent’s
di scretion. Considerations of safety, expressed in paragraph
435 and S. 56. renove the vice of arbitrariness and
unr easonabl eness. Reference to paragraph 433 was nade to
make out that only dangerous prisoners were to be chained in
this manner. W cannot |ose sight of the fact that a non-
convict prisoner is to be regarded differently and it may
even be a misnonmer to treat such a remandee as a prisoner
W see a distinction between unconvicted prisoners and
convicted prisoners being dealt wth differently. (See
par agraph 392 of the Manual). Assuming the indiscrimnate
provision in para 399 enbraci ng dangerous prisoners 'whet her
they are awaiting trial or have been convicted to be

applicable, we shoul d deal with the two categories
differently. Para 399(3) reads:
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"Speci al precautions  should be taken for the safe
custody of dangerous prisoners whet her ‘they are
awaiting trial or have been convicted. On being
admtted to jail they should be (a) placed in charge of
trustworthy warders, (b) confined “in the nost secure
bui |l di ng avail able, (c) as far as practicable confined
in different barracks - or cells each night, (d)
thoroughly searched at I'east tw ce dai'l y and
occasi onal |y at uncertain hour s (the Deput y
Superintendent nust search themat |east once daily and
he must satisfy hinself that they are properly searched
by a trustworthy subordinate at other tinme), (e)
fettered if necessary (the special reasons for having
recourse to fetters should be fully recorded in the
Superintendent’s journal and noted in the prisoner’s
history ticket). They should not be - enployed on any
industry affording facilities for escape and shoul d not
be entrusted wth inplements that can be used as
weapons. \Warders on taking over charge of _ such
prisoners nust satisfy thenselves that their fetters
are intact and the iron bars or the gratings of the
barracks in which they are confined are secure and al
| ocks, bolts, etc. are in proper order. They should
during their turns of duty frequently satisfy
thenselves that all such prisoners are in their places,
shoul d acquai nt thenselves with their appearance."

Al these factors focus our attention on the concept of
' danger ousness’ as controlling discretionary power and
val i date the Section.

The | earned Additional Solicitor General argued that
the expression ’'dangerous’ was neither vague nor irrationa
but vivid and precise, and regulated the discretion of the
of ficer sufficiently to elimnate the vice of arbitrariness.
He cited authorities to which we wll presently cone but
before exanining themas validation of incapacitation of
risky prisoners we may as well refer to some aspects of the
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probl em presented by (1) what kind of danger should lead to
incapacitation ? (2) what authority is to nmake the deci sion
on whet her or not that danger is present ? (3) on what basis
is that authority to deci de who anong of fenders i s dangerous
and for how |l ong ?

Predi cti ons of dangerousness are hazardous. In 1966 the
Suprenme Court released 967 offenders held in New York
psychiatric institutions beyond the termof their sentences
because they were considered dangerous. (They had been
confined w thout proper procedures). Researchers who
foll owed the subsequent careers of these persons for four
years found that only 2 percent were returned to
institutions for
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the crimnally insane; nmore than half were not readnitted to
any institution. However, the criteria by which these
persons had been. decl ared dangerous in the first place are
guestionable, and they had been held an average of thirteen
years beyond their sentences.

The ‘prognosi's depends on the peculiarities of the
i ndi vidual _and~ on interpretation by the individuals who
study his case-i.e on the idiosyncrasies of their (intuitive
?) judgnent criteria.

Al institutions that hold peopl e against their w shes
need outside supervision, for, by definition, they lack the
i nternal checks and balances that mnmke such supervision
unnecessary el sewhere. One can check out of a hotel if
abused, but not out of a prison. Prison staffs? which unlike
hotel staffs, can also totally circunscribe the activities
of inmates-have extensive coercive power that nust be
checked by an outside —authority if it is not to be abused.
Wi | e sharing the, purposes of the penal system the outside
aut hority shoul d be altogether independent of the managenent
of the institutions it is to -super  vise and of its
personnel . (The general supervisory power of the judiciary
is too cunbersome and has not proven sufficient anywhere).
Such outside authorities exist  abroad: In Geat British a
"Board of visitors' deals wth violations of prison rules
and deals with conplaints by prisoners. In France a Judge de
|’ application des peines is presuned to do so, and.in Itlay
a guidice di sorveglienza

Kent S. Ml er wites on the subj ect of
danger ousness(’):

" ....a definitional problem needs to be dealt
with. State statutes have been notoriously vague in
their references to dangerousness, in large parts
| eaving the determ nati on of dangerousness to the whins
of the Court and of others involved in  applying the
concept."

Pr of essi onal s concerned with prediction of violent behaviour
had differed in their judgnents. Wites Ml ler

"Consi derabl e attention has been given to the role
of psychol ogi cal tests in predicting danger ous
behaviour, and there is a w de range of opinion.as to
their value."

"Thus far no structured or projective test scale
has been derived which, when used alone, wll predict
violence in the individual case in a satisfactory
manner. |ndeed, none has been developed which wll
adequately post dict let alone pre dict. violent
behavi our. However, our review of the literature
suggests that it might be possible to denpbnstrater that
vi ol ence could be predicted using psychological tests
if
1. Kenu S. MIler: Managi ng Madness, PP. 58, 66. 67. 68
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prograns of research were undertaken that were nore
sophi sticated than the studies done to date."

"Courts and comunity agenci es nmust nuddl e through
these difficulties and deal wth such problenms in the
best way they can. The fact that we have difficulty
defining the predicting dangerous behaviour does not
nean that nmenbers of the community can disregard such
patterns of behaviour. And the fact that psychiatrists
do not agree on the nature and scope of mental illness
does not inply that the law can be oblivious to such
matters.

..But we are on dangerous ground when
deprivation of |iberty occurs under such conditions.

The practice has been to mar kedl y
overpredict. In addition, the courts and nmental health
pr of essi onal s i nvol ved have systematically ignored
statutory requirenents elating to dangerousness and
mental il1ness:..

In balancing the interest of the state,
agai nst the | oss of liberty and rights of the
idividual, a prediction-of dangerous behaviour nust
have a high level of probability, 3 condition which
currently does not exist), and the harmto be presented
shoul d be considerable.)"

If our law were to reflect a higher respect for life,

restraint of the person is justified only if the potentia
harmis considerable. MIler’'s conclusions are nmeaningfu
and rel evant:

"I'f confinement takes place, there should be a
short-term mandat ory review " "

the basis for police power conmmitnent shoul d

be physical violence or potential physical violence

which is inminent, constituting a’ clear and present’

danger and based on testinmbny related to actua

conduct. Any such commtnent  should be subject to

mandatory review within two weeks." "......

Restraint should 'be tinme- limted, with a

maxi mum of five to seven days."
The inference is inevitable that management of
dangerousness in the prison setting is often overkill and

underscientific. The irrationality of bar fetters based on
subj ective judgnment by nmen without psychiatric training and
humane feeling nmakes every prisoner 'dangerous’. Dr.
Bhattacharya wites(l):

482

(1) Dr. B. K Bhattacharya.: Prisons p. 116.

“In the Delhi jail particularly in 1949 one cane
across an astonishing sight of nunerous  under-tria
prisoners in fetters, nerely on the ground that they
had nmore than one case pending agai nst them This was
noti ced, though in a far |ess degree, in Patiala and in
Jai pur. Numerous transportation prisoners were secured
behind bars in cells, yet they were put in bar-fetters,
not to nention the escapes and condemmed prisoners. |In
Del hi jail one gained an inpression that bar-fetters
were the rule of the day."

The key jurisdictional preconditions are:

(i) absolute necessity for fetters;

(ii) special reasons why no other alternative but
fetters will alone secure custodial assurance:
(iii)record of those reasons contenporaneously in

ext enso;
(iv) such record should not nerely be full but be
docunent ed bot h in the journal of t he
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Superintendent and the history ticket of the
prisoner. This latter should be in the | anguage of
the prisoner so that he nay have communicati on and
recourse to redress.

(v) the basic condition of dangerousness nmust be well
grounded and recorded;

(vi) all these are conditions precedent to 'irons’ save
in a great energency,

(vii)before preventive or punitive irons (both are
inflictions of bodily pain) natural justice inits
m nimal form shall be conplied with (both aud
alteram and the nemp judex rules).

(viii)the fetters shall be renmobved at the earliest

opportunity . That is to say, even if sone risk
has to be taken it shall be renmoved unless
conpul si ve consi derati ons conti nue it for

necessi ties of safety;

(ix) there shall be a daily review of the absol ute need
for the fetters, none being easily conceivable for
noct ur nal manacl es;

(x) —if it is found the fetters nust conti nue beyond a

day, it shall " be held illegal wunless an outside
agency like  the District Magistrate or Sessions
Judge, on material s pl aced, directs its

cont i nuance.
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Al though nunerically large, these requirenents are
reasonably practical = and reconcil e security with humanity.
Argunments to the contrary are based on alarmist a priori and
may render S. 56 ultra vires. Having regard to the penunbra
zone, fraught wth potential for tension, tantruns and
illicit violence and malpractice, it is healthy to organize
a prison onbudsman for each State. Sex is an irrepressible

urge which is forced down by long prison terns and
honosexual ity is of hidden prevalence in these dark
canpuses. Li beral parol es, - open jail’s, frequency of
famlial nmeetings, location of convicts in jails nearest

their homes tend to release stress, relieve distress and
insure security better than flagellation and fetters.
The upshot of the discussionis that the shackles on

Sobraj shall be shaken off right away and shall not be re-
worn wi thout strict adherence to the injunctions spelt out.
Active prison justice bids farewell to the bloodshot

heritage of fierce torture of flesh and spirit, and
l[iabilitative processes reincarnate as a healing hope for
the tense, warped and norbid mnds behind bars. This
correctional orientation is a constitutional inmplication of
soci al justice whose index finger points to Art. 14 (anti-
arbitrariness), Art. 19 (anti-reasonableness) and Art 21
(sensitized processual humani sm.

Prison reform is burgeoning in the administrative
t hanki ng and, hopefully one may leave it to |egislative and
executive effort to concretise, with feeling for ’'insiders’
and concern for societal protection, wth accent  on
perimeter security and correctional strategy, the project of
prison reform

Presunptive i nnocence bl ushes when ad ['ibitum
di scretion is vested in the jailor to put preventive fetters
unfettered by the annoying rules of natural justice. The
pri sons become houses of horror if hundreds of undertrials
and even mnors have to suffer, on grounds of dangerousness,

this disciplinary distress in one jail. That Prison
Super i nt endent surely needs hi s di scretion to be
di sci plined, bei ng ot herw se danger ous. Si nce

constitutionality focusses on rationality and realistic
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reasonabl eness these forensic dissections go to the heart of
the issue.

| hold that bar fetters are a barbarity generally and,
i ke whipping, .must vanish. Cvilised consciousness is
hostile to torture within the walled canpus. W hold that
solitary confinement, cellular segregation and marginally
nodified editions of the same process are inhunan and
irrational. Mre dangerous are these expedi ents when inposed
by the wuntuned and wuntrained power of a jail superior who
has, as part of his professional equipnent, no course in
human psychol ogy, stressology or physiology, who has to
depend on no mnedica
484
or psychiatric examnation, prior to infliction of irons or
solitary, who has no obligation to hear the victimbefore
harm ng him whose 'reasons’ are in English on the histcry-
tickets and therefore unknowabl.e and in the Journal to which
the prisoner has no -access. The revisory power of the
| nspector ‘General of Prison, s illusory when the prisoner
does not  know of his right to seek revision and the
I nspector Ceneral has no duty to wvisit the solitary or
"fettered’” creatures or to -examine every case of such
infliction. Jail visitors have no powers to cancel the
superintendent’s orders nor obligation to hold enquiry save
to pity and to nmke renarks. Periodical parades prisoners,
when the visitors or dignitaries call for a turn-out, prove
acircus in a zoo froma practical standpoint or/and journa
entries and history-tickets a voodoo according to rule, the
key point to be noted being that after ‘this public
exhibition within the prison. the conplaining prisoners are
marked nen at the iron nercy of the hierarchy. there being
no active legal aid project busy wthin the prison. This
ferocious rule of law, rule and nude, cannot be sustain r)
ed as anything but arbitrary, unreasonable and procedurally
heartl ess. The peril to its life fromthe |ethal stroke of
Articles 14, 19 and 21 read wth 13 needs no far-fetched
argunent. The abstruse search for ‘curative guideline in such

words as ' dangerous’ and "necessary‘ forgetting the
totalitarian backdrop of stone walls and iron bars, is
bi dding farewell to raw reality and enbraci ng verbal marga.

The law is not abracadabra but at once pragmatic -and astute
and does not surrender its power before scary exaggerations
of security by prison bosses. Alternatives to 'solitary’ and
"irons’ are available to prison technology, give the wll,
except wher e i ndi fference, i nconpet ence and
uni magi nativeness hold prison authorities prisoner. Socia
justice cannot sleep if the Constitution hangs 1inp where
its consuners nmost . need its humani sm
Access and the Law

An al |l egedly wunconscionable action of Governnent which
di sables nen in detention fromseeking judicial renedies
against State torture was brought to our notice. I would
have left the matter as an unhappy aberration of
governmental functioning but the fundanmental character  of
the inputation | eaves us no option but to drive hone a basic
under pi nning of our governnent of |laws. Denocratic legality
stands stultified if the Corpus Juris is not wthin the
actual ken or reasonable reach of the citizen; for it is a
travesty of the rule of law if | egi sl ation, primary or
subordinate, is not available in published formor is beyond
the purchase of the average affected Indian. To cone to the
point. we were told that the Punjab Jail Manual was not made
485
avail able to the prisoners and, indeed, was priced so high
that few could buy The copy of the Manual handed over to us
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is seen to be officially published in 1975 and priced at Rs.
260. 30, although it contains nerely a collection of the bare
text of certain statutes, rules and instructions running
into 469 printed pages. |If what was nentioned at the Bar
were true that the Manual as sold before at around Rs. 20/-
but as suddenly marked up nore than ten tines the forner
price solely to deter people fromcomng to know the prison
laws, then the rule of law were surely scandalized. It was
suggested that by this neans the indigent prisoner could be
priced out of his precious liberties because he could not
chal | enge incarceratory injury wthout precise awareness of
the relevant provisions of |aw beyond his nmeans. Wre this
notivation true the seriousness of the inpropriety deepens.
But we have not been taken into these vicious coils and keep
out of that probe. However, let us be clear. Access to | aw
is fundanental to freedom in a governnent of laws. If the
rule of law is basic to our constitutional order. there is a
doubl e inperative inplied by it-on the citizen to know and
on the State to make known. Fundanental rights cease to be
viable if. laws calculated to canalise or constrict their
sweep arc- withheld from public access; and the freedons
under Article 19(1) cannot be restricted by hidden on '|ow
visibility' rules beyond discovery by fail- search. The
restriction must be reasonable wunder Article 19(2 ) to (6)
and how can any nornmative prescription be reasonable if
access to it is not available at a fair price or by rationa

search ? 1 Likewi se, wunder Article 21, procedural fairness
is the badge of constitutionality it Iife and liberty are to
be | eashed or extinguished; and how can it be fair to bind a
man by normative processes collected in books too expensive
to buy ? The baf f i ng proliferation and frequent
nodi fication of subordinate |egisation and their intricacies
and inaccessibility are too disturbing to participative

legality so vital to denocr acy, to | eave us in
constitutional quiet. Arcane lawis ac had as |aw ess fiat,
a caveat the admnistration will hopefully heed.

One of the paranount requirenents of valid law is that
it must be within the cognizance of the comunity /if a
conpetent search for it were made. It is worthwhile
recalling the observations of Bose J.. made-in a different
context but has a phil osophic inport:

"Natural justice requires that before a |aw can

becone operative it nust be pronul gated or published.

It nust be broadcast in some recognizable way so that

all nmen know what it is;.. The thought that a decision

reached in the secret recess of a chanber to which the

public have no access and of which they can normally

know not hi ng(T. can neverthel ess
486

affect their lives, liberty and property by the nere

passing of a Resolution wthout anything.-nore is

abhorrent to civilized nen. It shocks conscience."(’)
Legi sl ative tyranny may be unconstitutional if the State by
devi ous methods |ike pricing | egal publications nonopolised
by government too high denies the equal protection of the
| aws and inposes unreasonable restrictions on exercise of
fundanental rights. The cult of the occult is not the rule
of law even as access to lawis integral to our system The
pregnant inport of what | have said will, | hope, be not
| ost on the executive instrunentality of the State.
Cont enpor ary danger

We nust have a sense of the prevalence of primtive
cruelty haunting our prison cells and what is nore al armng
of the increasing versatility of prison torture in countries
civilised and other. Qur country is no island and courts
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must be aware and beware. Wiile | amfar frominclined to

exaggerate possibilities of torture in the silent zone

called prison, we are not disposed to disniss internationa

trends collected in a recent article entitled "M nds behind
bars" (2)

"The technology of torture all over the world is

growi ng ever nore sophi sticated-new devi ces can destroy

a prisoner’s wll in a matter of hours-but |eave no

visible marks or signs of brutality. And governnent-

inflicted terror has evolved its own dark sub-cul ture.

All over the world, torturers seemto feel a desire to

appear respectable to their wvictins....There is an

endl essly inventive list of new nethods of inflicting

pain and suffering on fellow human bei ngs that quickly

cross continents _and ideol ogical barriers through sone

kind of international secret-police network. The ’'wet

submarine’ neans near suffocations of a prisoner by

imersing him in water, or, frequently, in urine; the

"dry submarine’ is the sanme thing, except that a
plastic bag is tied over thevictinis head to deprive
hi m - of oxygen. Anot her comon  technique, "t he

tel ephone’, consists of ‘delivering sharp blows in both
ears sinultaneously, which often causes excruciatingly
pai nful rupture of the ear drums. 'The helnet’ is put
over the head of ~ a torture victimto magnify his own
screans. In ’"the hook’ the victim is hoisted off the
ground by his hands, which are tied behind his back in
such a way that the stretching of the nerves often
causes

(1) Al.R 1951 SC 467.

(2) Listner, Dec. 1977 issue.
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paral ysis of the arnms. 'People on the hook’ says one
Uruguyan torture victim ’'cannot take a deep breath or
hardly any breath. They just npban; it's a dreadful,

al nost i nhurman noi se.’
And torturers all over (the world use the | anguage

of grisly disinformation to describe their “work. In
Uganda Amin’s secret police —are known as the /' State
Research Bureau’, and B. the main torture houses are
called 'Public Safety Units'. In Brazil, torturers cal

their sessions ’'spiritual sessions™—and in Chile,
torturers refer to the Villa Gimaldi, their place of
work, as the Palacio de |la Risa-the Place of Laughter.
In Iran, Qaq-e-Tanehiyat, 'the roomwhere you nake
peopl e wal k', neant the blood stained chanber where
prisoner’s were forced to walk after torture to help
their blood to circul ate.

What is encouraging in all this dark picture is
that we feel that public opinion in several countries

is much nore aware of our general |ine than before. And
that is positive. | think, in the Iong run, governments
can’t ignore that. W are also encouraged by the fact
that, today, human rights are discussed between

governments-they are now on the inter nati ona

political agenda. But, in the end, what matters is the

pain and suffering the individual endures in police
station or cell."

| inply nothing from the quote but it deepens our
awar eness i n approachi ng our task.

Now that the dilatory discussion overlapping at tines,
has cone to an end, | may concretise the conclusions in both
the cases, lest diffusion should | eave the decision vague or
with ragged edges. They flow fromthe el evati ng observations
of Chandrachud, J. (as he then was) in Bhuvan Mbhan, (1)
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anplified by humanity:
"W cannot do better than say that the directive
principle contained in Article 42 of the Constitution

that 'The State shall G nmake provision for securing
just and humane conditions of work’ nmay benevol ently be
extended to living conditions in jails. There are

subtle forns of punishment to which convicts and
undertrial prisoners are sonetinmes subjected but it
must be realised that these barbarous relics of a
bygone era offend against the letter and spirit of our
Constitution." .
(1')Bhuvan Mohan Patnaik v. Sttae of A B [1975] (3) SCC185.
189,
488
The correction and direction indicated by the Constitution
have been broadly spelt out by ne so that progressive prison
reforms may nove towards ' fresh woods and pastures new . i.
1. | uphol'd the vires of Section 30 and Section 56 of
the Prisons Act, as hunanistically read by interpretation
These and other pro visions, being somewhat out of tune with
current penological values and mndless to human-rights
nmoorings, will, | hope, be revised by fresh legislation. It
is a pity that Prison Manuals are nostly callous col onia
conpil ations and even their copies are  beyond prisoners’

ken. Punishnments, /in civilised societies, nust not degrade
human dignity or wound flesh and spirit. The cardina
sentencing goal is correctional; changing the consci ousness

of the crimnal to 'ensure social  defence. Were prison
treatnent abandons ‘the reformatory purpose and practises
dehumani zi ng techniques it is wasteful, counter-productive

and irrational, hovering on the hostil e bri nk of
unr easonabl eness (Art. 19).’ Nor can torture tactics junp
the constitutional gauntlet by wearing a 'preventive’
purpose. Naturally, inhumanity, -masked as security, is

outl awed beyond backdoor entry, because what is banned is
brutality. be its necessity punitive or prophylactic.

2. I hold that solitary confinement, even if nollified
and nodified marginally, is not sanctioned by Sec. 30 for
prisoners 'under sentence of death’. But it is-legal under
that Section to separate such sentencees fromthe rest of
the prison comunity during hours. when prisoners are
generally locked in. I also uphold the special watch, day
and night, of such sentencees by guards. Infraction of
privacy may be inevitable, but guards nust concede ni ninum
human vacy in practice.

3. By necessary inplication, prisoners “under sentence
of death’ not’ shall not be denied any of the  comunity
anmeni ties, including ganmes, newspapers, books, nmoving around
and neeting prisoners and visitors, subject to reasonable
regul ati on of prison nanagenent. Be it noted that Sec. 30 is
no substitute for sentence of inprisonment and nerely
prescribes the manner of organising safe jail custody
aut horised by Sec. 366 of the C. P.C

4. More inportantly if the prisoner desires |oneliness
for reflection and renorse, for prayers and naking peace
with his maker, or op portunities for nmeeting famly or
friends, such facilities shall be liberally granted, having
regard to the stressfull spell of terrestrial farewell his
soul may be passing through the compassion society owes to
hi mwhose life it takes.

5. The crucial holding under Sec. 30(2) is that a

person is not ’'under sentence of death’, even if the
sessions court has sentenced him
489

to death subject to confirmation by the High Court. He is
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not 'under A sentence of death’ even if the H gh Court
i nposes, by confirmation or fresh appellate infliction

death penalty, so long as an appeal to the Suprene Court is
likely to be or has been noved or is pending. even if this
Court has awarded capital sentence, Sec. 30 does not cover
himso long as his petition for mercy to the Governor and/or
to the President permtted by the Constitution, Code and
Prison Rules, has not been disposed. O course, once
rejected by the Governor and the President, and on further
application there is no stay of execution by t he
authorities, he is "under sentence of death’, even if he
goes on maki ng further mercy petitions. During that
interregnum he attracts the custodial segregation specified
in Sec. 30(2), subject to the aneliorative neani ng assi gned
to the provision. To be 'under sentence of death’ neans 'to
be under a finally executable death sentence’

6. | do not -rule out further restraint on such a
condemned prisoner if clear and present danger of viol ence
or likely violation of <custody is, for good reasons, made
out, with due regard to the rules of fairplay inplied in
natural justice. Mninmal hearing shall be accorded to the
affected if he is subjected to further severity.

1. Sec. 56 must be tanmed and trimed by the rule of |aw
and shall not turn dangerous by making the Prison 'brass’ an
inmperiumin inperio. The Superintendent’s power shall be
pruned and his discretion bridled in the manner indicated. E

2. Under-trials shall be deened to be in custody, but
not under goi ng punitive inmprisonment. So nmuch so, they shal
be accorded nore relaxed conditions than. convicts.

3. Fetters, especially bar fetters, shall be shunned ns
violative of human dignity, within and without prisons. The
indiscrimnate resort to handcuffs when accused persons are
taken to and from court and the expedi ent of forcing irons
on prison inmates are illegal and shall be stopped forthw th
save in a small category of cases dealt wth next bel ow
Reckl ess ' handcuffing and chai ningin public degrades, puts
to shame finer sensibilities and i's a slur on our culture.

4. \Where an undertrial has a credible tendency for
vi ol ence and escape a hunmanely graduated degree of 'iron
restraint is permssible if only if-other disciplinary
alternatives are unworkable. The burden of proof of the

ground is on the custodian. And if he fails, he wll be
liable in |aw

5. The ’'iron reginmen shall in no case go beyondthe
intervals, conditions and maxina laid down for punitive
"irons’. They shall be for short spells, light and never
applied if sores exist.
490

6. The discretionto inmpose ’'irons’ is . subject to

quasi -judicial over sight, even if purportedly inposed for
reasons of security.

7. A previous hearing, mnima may be, shall be
afforded to the victins. In exceptional cases, the hearing
may be soon after. The rule in GIl's case and WManeka
Gandhi ' s case gives the guidelines.

8. The grounds for 'fetters’ shall be given to the
victim And when the decision to fetter is made, the reasons
shall be recorded in the journal and in the history ticket
of the prisoner in the State | anguage. If he is a stranger
to that |anguage it shall be comunicated to himas far as
possible, in his |anguage. This applies to cases as nuch of
prison puni shnent as of ’'safety’ fetters.

9 Absent provision for independent review of preventive
and punitive action, for discipline or security, such action
shall be invalid as arbitrary and unfair and unreasonabl e.
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The prison officials wll then be liable civilly and
crimnally for hurt to the person of the prisoner. The State
will urgently set up or strengthen the necessary infra-

structure and process in this behalf-it already exists in
enbryo in the Act.

10. Legal aid shall be given to prisoners to seek
justice from prison authorities, and, if need be, to
chal l enge the decision in court-in cases where they are too
poor to secure on their own. If [awer’'s services. are not
gi ven, t he deci si onal process becones unf air and
unr easonabl e, especially because the rule of |aw perishes
for a disabled prisoner if counsel is unapproachabl e and
beyond purchase. By and |arge, prisoners are poor, |acking
| egal literacy, under the trenbling control of the jailor
at his mercy as it were, and unable to neet relations or
friends to take | egal action. Were a remedy is all but dead
the right lives; only inprint.-Art. 39 Ais relevant in the
context. Art. 19 will~ be violated in such a case as the
process wi'll ~be unreasonable. “Art. 21 wll be infringed
since the procedure is wunfair and is arbitrary. In Maneka
Gandhi the rule has been stated beyond ni stake.

[1. No ’'fetters’ shall ~continue beyond day tinme as
nocturnal fetters on |ocked-in detenus are ordinarily
uncal l ed for, viewed from considerations of safety.

12. The prol onged continuance of ’irons’, as a punitive
or preventive step, shall be subject to previous approval by
an external examiner like a Chief Judicial Mgistrate or
Sessions Judge who shall briefly hear the victimand record
reasons. They are ex-officio visitors of nost centra
prisons.

13. The Inspector General of Prisons shall, wth quick
despatch consider revision petitions by fettered prisoners
and direct the continuation or discontinuation of the irons.
In the absence of such pronpt
491
decision, the fetters shall be deemed to have been negatived
and shall A be renpved

Such meticulous clarification has becone necessary only
because the prison practices have hardly inspired confidence
and the subject is human rights. Because prison officials
must be responsible for the security of the prison and the
safety of its population, they nust have a wi de discretion
in pronmulgating rules to govern the prison popul ationand in
i mposi ng disciplinary sanctions for their violation. But any
humani st-jurist will be sceptic like the Ameri can Judges who
in WIIliam King Jackson v. D. E. Bishop(1l) observed:

"(1) W are not convinced that . any rule or
regul ation as to the wuse of the strap, however
seriously or sincerely conceived and drawn, /' wll
successfully prevent abuse. The pre sent” record
di scl oses misinterpretati on even of the new y adopted

(2) Rules inthis area are seen often to go

unobser ved.

(3) Regulations are easily circumented

(4) Corporal punishrment is easily subject to abuse
in the hands of the sadistic and the unscrupul ous.

(5) Where power to punish is granted to persons in
lower levels of administrative authority, there is an

i nherent and natural difficulty in enforcing the

[imtations of that power."

We find many objectionable survivals in the Prison
Manual |ike whipping and allergy to ’'Gandhi Cap’. Better
classification for 'Europeans’ is still in the book ! | hope
that Prison Reformw Il receive pronpt attention as the
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hi gher political echelons in the country know the need and
we may not be called upon to pronounce on the inalienable
m nima of human rights that our constitutional order holds
dear. It is noteworthy that, as pointed out in Furman v.
CGeorgia(2) with reference to death sentence, by Justices

Dougl as and Marshall, the nore painful prison cruelties are
often inposed on the socioecononmic weak and the mlitant
mnorities. Qur prisons, bot h in t he matter of

classification for treatment and in the matter of preventive
or punitive inposts, face the sane criticism To thoughtfu
sociologists it seens evident that prison severities are

visited nostly on agitators, di ssenters, protesters,
prol etari ans and weaker sections. Mreover, punitive 'vested
i nterest’ sonet i nes wear s "preventive’ veils, when

chal | enged and we cannot wish away di scretionary injustice
by

(1) Federal Reporter. 2nd Series, Vol 404, p. 571

(2) 33 L. Ed. 2d.  346.
1 5- 526 SCI/78
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burying our heads in the sands of  incredible credulity.
Courts nust be astute -enough to end these ’'crines’ against
crimnals by correctional interpretation

' Freedom behind bars’ is part of our constitutiona
tryst and the index of our collective consciousness. That
the flower of human divinity never fades, is part of our
cultural heritage. Bonded | abour, cel loul ar solitary
confinenent, corporal puni shrment's, ~ status-based elitist
classification and the like deserve to be sentenced to
transportation from  prisons and humani si ng principl es
granted visa into prison canpuses. In short, transformation

of consci ousness is the surest ’'security' neasure to
antidote soci al entropy. That is the key to human
devel opnent-rights and responsibilities-within and @ wthout
prisons.

Positive experinents in re-humani zation-nedi tation,

nusic, arts of self-expression, (ganes, useful work wth
wages, prison festivals, srandan and service-oriented
activities, visits by and to famlies, even par ticipative
prison projects and controlled comunity |life, are anong the
re- humani zation strategies which need consideration. Socia
justice, in the prison context, has a functional versatility
hardly expl ored

The roots of our Constitution lie deep in the finer
spiritual sources of social justice, beyond the nelting pot
of bad politicking, feudal crudities and sublimted sadi sm
sustaining itself by profound faith in Man and his |atent
divinity and the confidence that 'you can acconplish by
ki ndness what you cannot do by force (l) and so it i's'that
the Prisons Act provisions and the Jail Mnual itself nust
be revised to reflect this deeper meaning in the behavi oura
norms, correctional attitudes and humane orientation for the
prison staff and prisoners alike. W cannot ' becone
m sant hropes and abandon val ues, scared by the of fchance of
sone stray desperate character. Then anputation of |inbs of
unruly suspects may be surer security neasure and corporal
puni shment may have a field day atfer a long holiday. The
essence of my opinion in both these cases is the infusion of
the hi gher consciousness of the Constitution into the stones
of |l aw which make the prison houses.

The winds of change nust blow into our carcers and
sel f-expressi on and sel f-respect and self-realization
creatively substituted for the dehumanising renedies and
'wild life' techniques still current in the jail arnoury. A
few prison villains-they exist-shall not make martyrs of the




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 81 of 95
humane many; and even fromthese few, trust slowy begets

trust. Sar vodaya and ant yodaya have cri m nol ogi ca

di nensi ons whi ch our social justice awareness nust apprehend

and actualize. | justify

(1) Pubillus Syrus
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this observation by reference to the noble but inchoate
experiment (or unnoticed epic) whereby Shri Jai Prakash
Narai n redenptively brought nurderously dangerous dacoits of
Chanbal Valley into prison to turn a responsible page in
their Iife in and out of jail. The rehabilitative follow up
was, perhaps, a fl op.

In short, the technology of raising the Ilevel of
awar eness, not gene- rating hatred by repression, shows the
way to naking prison _atnosphere safe and social defence
secure. Crimnol ogy and - consciousness are partners in
conmuni ty protection.

The Final Directions

| 'hol'd that even though Sec. 30 is intra vires, Batra
shal | not' be kept wunder constant, guard in a cell, all by
hi nsel f, unl ess he seeks such an exclusive and lonely life.
If he loses all along the way right to the summt court and
the top executive, then and only then, shall he be kept
apart from the other prisoners under the constant vigil of
an armed guard. /O course, if proven grounds warrant
di sciplinary segregation, it 1is permssible, given fair
hearing and revi ew

The petitioner,  Sobhraj, cannot be granted the relief
of striking down Section 56 or related prison rules but he
succeeds, in substance, with regard to his grievance of bar
fetters. Such fetters shall forthwith be renoved and he will
be allowed the freedom of wundertrials inside the jail
i ncluding | oconotion-not if he has already been convicted.
In the eventuality of display of violence or escape attenpts
or creds evidence bringing hone such a potential adventure
by him he nmay be kept under restraint. Irons shall not be
forced on himunless the situation is one of energency
| eaving no other option and in any case that torture shal
not be applied without conpliance with natural justice and
other limtations indicated in the judgnent.

Prison laws, now in bad shape, need rehabilitation;
prison staff, soaked in the Raj past, need reorientation
prison house and practices. a hangover of the die-hard
retributive et hos, reconstructi on; pri soners, t hose
noi sel ess, voi cel ess human heaps, cry ~for ~therapeutic
technol ogy; and prison justice, after long jurisprudentia
gestation, must now be re-born through judicial mdwfery,
if need be. No |l onger can the Constitution be curtained off
from the incarcerated conmunity since pervasive -socia
justice is a fighting faith with Indian humanity. 1,
hopefully, alert the nation and, for the nonce, |eave
followup action to the Adnministration with the note that
stone walls and iron bars do not ensure a people’ s progress
and revolutionary history teaches that tense bastilles are
brittle before human upsurges and nany tenants of iron cells
are sensitive harbingers of Tonorrow nmany a Socr ates,
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Shri Aurobindo, tilak, Thoreau, Bhagat Singh Gandhi! So it
is that there is urgency for bridging the human gap between
prison praxis and prison justice; in one sense, it is a
battle of the tenses and in an another, an inperative of
soci al justice.

If I may end wthy an answer to the question posed at
the beginning, so long as constitutional guarantees are non-
negoti abl e, human right, entrenched in the National Charter,
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shall not be held hostages by Authority. Ener gency,
exi gency, dangerousness, discipline, security and autonony
are theoretically palatable expressions, but in a world
where prison are | aboratories of torture or warehouses where
human commodities are sadistically kept and the spectrum of

i nmates range from drift-wood juveniles to her oi cs
di ssenters, courts- and ot her constitutiona
instrunentalities- should not consent to make jails
j udgeproof to tearful injustice. Until current prison
pat hology is cured and prison justice restored, stone walls
and iron bars will not solve the crime crisis confronting

soci ety today.

| am aware that a splendid condensation of the answers
to the score questions has been presented by ny |[earned
brot her Desai, J and | endorse the conclusion. But when the
issue is grave and the nation, now and agai n, groans because
prisons breed horror and bruited reforms remain a teasing
illusion and promse of wunreality, brevity loses its lure
for mel and going it alone to tell the country plain truths

becones unobvi abl-e. If Parliament and GCovernment do not
heed to-day, the next day cones.” And, in an appeal to Human
To nmorrow, 'if none responds to your call, walk al one wal k

al one!’ Judicial power is a humane trust 'to drove the bl ade
alittle forward in your time, and to feel that sonmewhere
among these mllions you have left a /|little justice or
happi ness or prosperity, a sense of nanliness or noral,
dignity, a spring of patriotism a dawn of intellectua
enlightennent or a stirring of duty where it did not exist
before’ that is enough.

The petitions succeed in principle but in view of the
ad interim orders which have been carried out and the new
neaning read into the relevant provision of the Act the
prayer to strike down becones otiose.~ Batra and Sobraj have
| ost the battle in part but won the warin ful

| agree that the petitions be dism ssed.

DESAI, J -These two petitions-under Article 32 of the
Constitution by two internees confined in Tihar Central Jai
Chal l enge the vires of sections 30 and 56 of the Prisons

Act. Sunil Batra, a convict wunder sentence of depth
chal | enges his solitary confinenment sought.
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to be supported by the provisions of s. 30 of the Prisons
Act (for short the Act); Charles Sobhraj a French national
and then an under trial prisoner challenges the action of
the Superintendent of Jail putting himinto bar fetters for
an wunusually long period conmencing from the -date of
incarceration on 6th July 1976 till this Court intervented
by an interimorder on 24th February 1978. Such a gruesone
and hair-raising picture was pointed at sone stage of
hearing that Chief Justice M H Beg, V. R Krishna Lyer, J
and P. S. Kailasam J who were then seized of the petitions
visited the Tihar Central Jail on 23rd January 1978. Their
notes of inspection formpart of the record.

There are certain broad subm ssions commopn to both the
petitions and they may first be dealt before turning to
specific contentions in each petition. It is no nore open to
debate that convicts are not wholly denuded of their
fundanental rights. No iron curtain can be drawn between the
pri soner and the Constitution. Prisoners are entitled to al
constitutional rights unless their liberty has been
constitutionally curtailed (see Procunier v. Martinex).(l)
However, a prisioner’'s liberty is in the very nature of
things circunscribed by the very fact of his confinenent.
Hs interest inthelimted liberty left to himis then al
the nmore substantial. Conviction for crine does not reduce
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the person into a nonperson whose rights are subject to the
whim of the prison adnministration and, therefore, the
i mposition of any mmjor punishnent within the prison system
is conditional wupon the observance of procedural safeguards
(see WIff v. MDonnell).(") By the very fact of the
incarceration prisoners are not in a position to enjoy the
full panoply of fundanental rights because these very rights
are subject to restrictions inposed by the nature of the
regime to which they have been lawfully committed. 1In D
Bhuvan Mohan Patnaik & ors. v. State of Andhra Pradesh &
ors(3) one of us, Chandrachud J., observed: -

"Convicts are not, by nmere reason of the
convi ction denuded of all the fundanental rights which
they otherw se possess. A conpul sion under t he
authority of law,follow ng upon a conviction, to live
in a prison-house entails by its own force the
deprivation of fundamental freedoms |ike the right to
nove freely  throughout the territory of India or the
right to "practice" a profession. A man of profession
woul'd 't hus stand stripped of his right to hold
consul tations while serving out his sentence. But the
Constitution guaran-

(1) 40 L. Ed. 2d. 224 at 24'.

(2) 41 1,. Ed. 2d. 935 at 973.

(3) [1975] 2 SCR 24.
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tees other freedons |like the right to acquire, hold and

di spose of property for the exercise of which

i ncarceration can be no inpedinment. Likewi se, even a

convict is entitled to the precious right guaranteed by

Article 21 of the Constitution that- he shall not be

deprived of his |ife or personal _liberty except

according to procedure established by 1aw'
Undoubtedly, lawful incarceration brings about necessary
withdrawal or limtation of sone of these fundanmenta
rights, the retraction being justified by the considerations
underlying the penal system (see Poll v. Procunier) (1)

Consci ously and del i berately we nmust focus our
attention, while exam ning the challenge, to one fundanmenta
fact that we are required to examine the validity of a pre-
constitution statute in the context of the nodern reformst
theory of punishment, jail being treated as a correctiona
institution. But the necessary concomitants of the fact of
incarceration, the security of the prison and safety of the
prisoner, are to be kept in the forefront. Not that the
court would ever abdicate its constitutional responsibility
to delineate and protect the fundanmental rights but it mnust
si mul taneously put in balance the twin objects underlying
punitive or preventive incarceration. The Court. need not
adopt a "hands off" attitude as has been occasionally done
by Federal Courts in the United States in regard to the
problem of prison adnmnistration. It is all the nobre so
because a convict is in prison under the order and direction
of the Court. The Court has, therefore, to strike a just
bal ance between the dehumani sing prison atnosphere and the
preservation of i nternal order and di scipline, t he
mai nt enance of institutional security against escape, and
the rehabilitation of the prisoners. Section 30 of the
Prisons Act reads as under:-

"30. (1) Every prisoner under sentence of death

shall, imediately on his arrival in the prison after
sentence, be searched by, or by order of, the Jailer
and all articles shall be taken fromhim which the

Jailer deens it dangerous or inexpedient to leave in
hi s possessi on.
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(2) Every such prisoner shall be confined in a

cell apart fromall other prisoners, and shall be
pl aced by day and by night under the charge of a
guard".

The gravanen of the argunent is that sub-section (2) of
s. 30 of the Act does not authorise the prison authorities
in the garb of securing a prisioner under sentence of death,
to confine himin a cel

1) 41 L. Ed. 2d. 495 ,at 501.
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apart from other prisoners by inmposing solitary confinenent
upon A him It is alleged that since the date of his
conviction by the Sessions Judge awarding him capita
puni shnment, Batra is kept in solitary confinenent.

M. Chitale, who gave us conpetent assistance as an
am cus curiae for Batra, after drawing our attention to the
devel opnent of psycho- pathol ogical syndrome in prisoners
under solitary confinement for an unlimted period, urged
that s. 30 of the Act does not enpower the prison
authorities'to place the prisoner in solitary confinenent.
It was said that if 5. 46(8)  and (10) enpower prison
authorities to inpose separate or cellular confinenent as a
puni shrent for jail offences, solitary confinenent being
nore tornenting in‘effect, can- not be inposed on the
prisoner, nore so because it is by itself a punishment that
can be awarded under’ ss, 73 and 74 of the Indian Penal Code
and that too by a Court. The jail authority cannot arrogate
toitself the power to inpose such a punishnment under the
garb of giving effect to sub-s. (2) of s. 30. In any event
it was contended that if sub-s. (2) of s. 30 of the Act is
to be construed to nean -t hat it authorises prison
authorities to inpose solitary confinenment it is wviolative
of Articles 14, 19, 20 and 21 of the Constitution.

It may be conceded that solitary ~confinenment, has a
degradi ng and dehumani sing effect on prisioners. Constant
and unrelieved isolation of a prisoner is so unnatural that
it my breed insanity. Social isolation represents the nost
destructive abnormal environnment. Results of long solitary
confinenent are disastrous to the physical and nental "health
of those subjected to it. It is abolished in UK but it is
still retained in U S A F

If sub-s. (2) of s. 30 enables the prison authority to
i npose solitary confinenment of a prisoner under sentence of
death not as a consequence of violation of prison discipline
but on the sole and solitary ground that the prisoner is a
pri soner under sentence of death, the provision contained in
sub-s. (2) would offend article 20 in the first place as

also articles 14 and [ 9. If by inmposing solitary
confinenent there is total deprivation of " comaraderie
anongst coprisoners, co-mingling and talking and / being
tal ked to, it would offend article 21. The |earned

Addi tional Solicitor General while not adopting any dogmatic
position, urged that it is not the contention of the
respondents that snb-s. (2) empowers the authority to inpose
solitary confinenment, but it nmerely permts statutory
segregation for safety of the prisoner in prisoners’ own
i nterest and
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instead of striking down the provision we should adopt the
course of so reading down the section as to denude it of its
ugly inhuman features.

It nust atonce be nmde clear that sub-s. (2) of s. 30
does not enpower the prison authority to inmpose solitary
confinenent, in the sense in which that word is understood
in para 510 of Jail Manual, upon a prisoner under sentence
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of death. Sections 73 and 74 of the Indian Penal Code |eave
no room for doubt that solitary confinenent is by itself a
substantive puni shnent which can be inmposed by a Court of
law. It cannot be left to the whim and caprice of prison
authorities. The Ilimt of solitary confinenent that can be
i nposed under Court’s order is strictly prescribed and that
provides internal evidence of its abnormal effect on the
subject. Solitary confinenent as substantive punishnent
cannot in any case exceed 14 days at atine with intervals
of not less duration than such periods and further, it
cannot be inposed until the nedical officer certifies oh the
history ticket that the prisoner is fit to undergo it. Every
prisoner while wundergoing solitary confinenent has to be
visited daily by the nedical officer, and when such
confinenent is for a period of three nonths it cannot exceed
seven days in any one nonth of the whole inprisonnent
awarded, with intervals between the periods of solitary
confinenent of not |ess duration than such periods (see

s. 74, 1PC). The Court cannot award nore than three nonths’
solitary confinenent even if the total term of inprisonnment
exceeds one year (see s. 73, IPC. This is interna
evi dence, if any is necessary, showing the gruesone
character of solitary confinement. It is so revolting to the
nodern soci ol ogi st ~and law reform st mat the Law Conmi ssi on
inits 42nd Report, page 78, recomended that the puni shnent
of solitary confinenent is out of tune w th nodern thinking
and should not find a place in the Penal Code as a
puni shment to be ordered by any crimnal court, even though
it my be necessary ‘as a neasure of jail discipline Sub-s.
(2) of s. 30 does not purport-to provide a punishnment for a
breach of Jail discipline. Prison offences are set out in s.
45. Section 46 <confers power on the Superintendent to
guestion any person alleged to have commtted a jail offence
and punish himfor such offence. = The rel evant sub cl auses
for the present purpose are sub-clauses (8) and (10) which
read as under:

"46. The Superintendent nmay exam ne any person
touchi ng any such offence, and determ ne thereupon, and
puni sh such of fence by-
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( 8 ) separate confinenent for any period not exceeding

t hree nont hs;

Expl anat i on- Separ at e confi nenent nmeans such
confinenment with or wthout |abour as secludes a
prisoner from comunication with, but not  fromsight
of , other prisoners, and allows himnot |ess than one
hour’s exercise per diem and to have his meals in
association with one or nore other prisoners;

X X X X X

(10) cellular confinenent for any period not
exceedi ng fourteen days:

Provi ded that such restriction of diet shall in no
case be applied interval of not |ess duration than such
peri od mnust el apse before the prisoner is again
sentenced to cellular or solitary confinenment;

Expl anati on- Cel | ul ar confi nenent neans such
confinenent with or without |abour as entirely secludes
a prisoner from conmunication with, but not from sight
of , other prisoners"”.

The expl anation to sub-clause (8) makes it clear that
he is not wholly segregated fromother prisoners in that he
is not renoved from the sight of other prisoners and he is
entitled to have his neals in association with one or nore
other prisoners. Even such separate confinement cannot
exceed three nmont hs.  Cel | ul ar confinenent secludes a
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prisoner from comunication with other prisoners but not
fromthe sight of other prisoners. However, para 847 of the

Punjab Jail Manual and the provisions which follow, which
prescribe detailed instructions as to how a condemed
prisoner is to be kept, if literally enforced, would keep
such prisoner totally out of bounds, i.e. beyond sight and

sound. Neither separate confinement nor cellular confinenment
woul d be as tortuous or horrendus as confinenent of a
condemed prisoner Sub-s. (2) of s. 30 nerely provides for
confinenent of a prisoner under sentence of death in a cel
apart fromother prisoners and he is to be placed by day and
ni ght under the charge of a guard. Such confinenment can
neither be cellular confinenent nor separate confinenent and
in any event it cannot be solitary confinenent. |In our
opi nion, sub-s. (2) of ~ s. 30 does not enpower the jai
authorities in the ~garb of  confining a prisoner under
sentence of death, in a cell apart fromall other prisoners,
to inmpose solitary confinement on him Even jail discipline
i nhibits solitary
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confinenent as~ a nmeasure ~of jail punishnent. It conpletely
negatives any suggestion that because a prisoner is under

sentence of death therefore, and by reason of that
consi deration alone, the jail authorities can inpose upon
him additional and separate puni shnment of solitary

confinenent. They have no power to add to the punishnent
i nposed by the Court which additional” puni shnment coul d have
been i nmposed by the Court itself but has in fact been not so
i nposed. Upon a true construction, sub-s. (2) of s. 30 does
not empower a prison authority to impose solitary
confinenent upon a prisoner under sentence of death.

If s. 30(2) does not enmpower the jail authority to keep
a condemmed prisoner in solitary confinenent, the expression
"such prisoner shall be confinedin acell apart from al
other prisoners’ wll have to be given sone rational neaning
to effectuate the purpose behind the provision so as not to
attract the vice of solitary confinement. W will presently
point out the nature of detention in prison since the tine
capital sentence is awarded to an accused and until it is
executed, sinultaneously del i neating the —steps whi | e
enforcing the inpugned provision.

The next question is: who is a prisoner under sentence
of death and how is he to be dealt with when confined in
pri son before execution of sentence? If solitary confinenent
or cellular or separate confinement cannot-be inposed for a
peri od beyond three nonths in any case, would it be fair to
i npose confinement in terns of s. 30(2) on a prisoner under
sentence of death right fromthe tinme the Sessions Judge
awards capital punishnent till the sentence is finally
executed ? The sentence of death inposed by a Sessi ons Judge
cannot be executed unless it is confirmed by the Hi gh Court
(see s. 366(1), C. P.C). However, we are not left in any
doubt that the prison authorities treat such a convict as
bei ng governed by s. 30(2) despite the nandate of the
warrant under which he is detained that the sentence shal
not be executed till further orders are received fromthe
Court. It is undoubtedly obligatory upon the Sessions Judge
while inposing the sentence of death on a person to conmit
him to jail custody wunder a warrant. Now, after the
convicted person is so commtted to jail custody the
Sessions Judge submits the case to the H gh Court as
required by s. 366, C. P.C. The Hgh Court nay either
confirmthe sentence or pass any other sentence warranted by
law or may even acquit such a person. Thereafter, upon a
certificate granted by the High Court under Article
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134(c) of the Constitution or by special |eave under Article
136, an appeal can be preferred to the Supreme Court.

Section 415, Cr. P.C. provides for postponenent of execution
of sentence of death in case of appeal to Suprene Court
either upon a certificate by the High Court or as a matter
of right wunder Supreme Court (Enlargenent of crimina

Appel | ate Jurisdiction) Act, 1971, or by special |eave under
Article 136. Further, under Articles 72 and 161 of the
Constitution, the President and the Governor in the case of
sentence of death has power to grant pardon, reprieve or
remttance or comrutation of the sentence. No one i s unaware
of the long tine lag in protracted litigation in our system
between the sentence of death as inposed by the Sessions
Court and the final rejection of an publication for nercy.
Cases are not unknown where nerely on account of a 1ong
| apse of tinme the Courts have conmuted the sentence of death
to one ~of life “inprisonment on the sole ground that the
prisoner was for a long tine hovering under the tornenting
effect of the shadow of death. Could it then be said that
under sub-s. (2) of s. 30 such prisoner fromthe tine the
death sentence is awarded by the Sessions Judge has to be
confined in a cell apart from other prisoners? The prisoner
in such separate, confinenent would be  under a traunma for
unusually long tine, and that could never be the intention
of the legislature while enacting the ‘provision. Such
speci al precautionary neasures heaping untold nisery on a
condemmed pri soner . cannot spread -over a |ong period giving
himno respite to escape from the boredom by physical and
mental contact wth other prisoners. What then. nust be the
underlying nmeaning of the expression "a prisoner under
sentence of death" in s. 30 so as to reduce and consi derably
mnimse the period during which the prisoner suffers this
extreme or additional torture ?

The expression "prisoner-under sentence of death” in
the context of sub-s (2) of s. 30 can only mean the prisoner
whose sentence of death has become final, conclusive and
i ndef easi bl e which cannot be annulled or voided by any
judicial or <constitutional procedure. |In other ~ words, it
nmust be a sentence which the authority charged with the duty
to execute and carry out nust proceed to carry out w thout
intervention from any outside authority. —In a slightly
different context in State of Maharashtra v. Sindhi @ Raman
(I), it was said that the trial of an accused person under
sentence of death does not conclude with the term nation of
the proceedings in the Court of Sessions because of the
reason that the sentence of death passed by the Sessions
Court is subject to confirma-

(1) [1975] 3 SCR 574.
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tion by the Hgh Court. A trial cannot be deened to have
concluded till an executable sentence is passed by a
conpetent court. In the context of s. 303 of the ' Indian

Penal Code it was said in Shaik Abdul Azeez v. State of
Karnat aka, (1) that an accused cannot be under sentence of
imprisonnment for |ife at the tine of comission of the
second murder wunless he is actually wundergoing such a
sentence or there is legally extant a judicially fina

sentence which he is bound to serve wi thout the requirenent
of a separate order to breathe life into the sentence which
was ot herwi se dead on account of rem ssion under s. 401, C

P.C. Therefore. the prisoner can be said to be under the
sentence of death only when the death sentence is beyond
judicial scrutiny and would be operative wthout any
intervention from any other authority. Till then the person
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who is awarded capital punishnent cannot be said be a
pri soner under sentence of death in the context of s. 30,
sub-s. (2). This interpretative process would, we hope, to a
great extent relieve the tornent and torture inplicit in
sub-s. (2) of s. 30, reducing the period of such confinenent
to a short duration.

VWhat then is the nature of confinenment if a prisoner
who is awarded capital sentence by the Sessions Judge and no
other punishment from the time of sentence till this
sentence becormes automatically executable ? Section 366(2)
of the Cr. P.C. enable the Court to commit the convicted

person who is awarded capital punishment to jail custody
under a warrant. It isinplicit in the warrant that the
pri soner is neit her awar ded sinmpl e nor ri gorous

i mprisonnent. The purpose behind enacting sub-s. (2) of s.
366 is to make available the prisoner when the sentence is
required to be executed: He is to be kept in jail custody.
But this custody is ~something different fromcustody of a
convict suffering sinple or rigorous inprisonment. He is
being kept ~in jail custody for nmking him available for
execution-of the sentence as and when that situation arises.
After the sentence becones executable he nay be kept in a
cell apart fromother prisoners with a day and ni ght watch.
But even here, unless special circunstances exist, her nust
be within the sight and sound of other prisoners and be able
to take food in their conpany.

If the prisoner under sentence of death-is held in jai
custody, punitive ‘detention cannot- be inposed upon him by
jail authorities except for prison offences. Wen a prisoner
is conmitted under a n warrant - for jail _custody under s.
366(2) Cr.P.C. and if he is detained in solitary confinenent
which is a Puni shnent prescribed by s.

(1) [1977] 3 SCR 393.
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73, IPC, it will amount to inmposing punishment for the same
of fence A nore than once which would be violative of Article
20(2). But as the prisoner is. not to be kept in/solitary
confinenent and the custody in which he is to be kept under
s. 30(2) as interpreted by us would preclude detention in
solitary confinenment, there is no chance of inposing second
puni shment upon himand therefore, s. 30(2) is not violative
of Article 20.

Article 21 guarantees protection of |ife and personal
liberty. Though couched in negative |anguage it confers the

fundanental right to life and personal liberty. To the
extent, assuming sub-s. (2) of s. 30 pernts solitary
confinenent, the I|imted personal liberty of prisoner under
sentence of death is rudely curtailed and the life in
solitary confinement is even worse than in inprisonnent for
life. The scope of the words "life and liberty" both of

which occur in Vth and X Vth Amendrments of ‘the U S
Constitution, which to sonme extent are the precurser of
Article 21, have been vividly explained by Field J. in Minn
v. Illinois(1l) To quote:
"By the term"life" as here used sonething nore is
meant than nere aninmal existence. The inhibition
against’ its deprivation extends to all these
l[imts and faculties by which life is enjoyed. The
provision equally prohibits the mutilation of the
body or anputation of an armor leg or the putting
out of an eye or the destruction of any other
organ of the body through which the sou
comuni cates with the outer world....by the term
liberty, as wed in the provision something nore is
meant than mere freedom from physical restraint or
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the bonds of a prison".

This statenent of |aw was approved by a Constitution
Bench of this Court in Kharak Singh v. State of U P.,(2)as
also in D. B. Patnaik (supra). Personal liberty as used in
Article is has been held to be a conmpendious termto include
within itself all the varieties of rights which go to make
personal liberties of the nan other than those dealt with in
clause (d) of Article 19(1). The burden to justify the
curtail nent thereof nust squarely rest on the State.

There is no nore controversy whi ch ranged over a | ong
peri od about the view expressed in A\ K Gopalan v. State of
Madr as, (3 that certain articles of the Constitution
excl usively deal with 'specific natters and where the
requirenents of an article dealing with a particular nmatter
in question are satisfied and there is no infringenment of

(1) [1877] 94 US 113 at 142.
(2) [1964] | SCR 332 at 347.
(3) [1950] SCR 88.
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the fundanmental right guaranteed by the article, no recourse
can be had to fundanental right- conferred by another
article. This doctrine of exclusivity was seriously
guestioned in R C. Cooper v. Union of India,(l) and it was
overruled by a majority  of Judges of this Court Ray, J.
di ssenting. In fact, in Maneka Gandhi v. Union of India, (2)
Bhagwati, J. Cbserved as under:
"The |l aw nust, therefore, now be taken to be well
settled That article 21 ~does not exclude article
19 and that even if there is a law prescribing a
procedure for_ depriving a person of persona
liberty and there is consequently no in fringenent
of the fundanmental right conferred by article 21
such law, in sq far as it abridges or takes away
any fundanental right under article 19 would have
to neet the challenge of that article... if a |aw
depriving a person of personal liberty and
prescribing a procedure for that pur- pose within
the neaning of Article 21 has to stand the test of
one or nore of the fundanmental rights conferred
under article 19 which may be applicable in a
gi ven situation, ex hypothesis it nust also be
liable to be tested wth refer -ence to article

14",

The challenge under article 21 nmust fail~ on our
interpretation of sub s.(2) of s. 30. Personal |iberty of
the person who is incarcerated is to a great extent
curtailed by punitive detention. It is even curtailed in
preventive detention. The liberty to nobve, mx, mngle,
talk, share company wth co-prisoners, iif substantially

curtailed, would be violative of article 21 wunless the
curtail nent has the backing of law. Sub-s.(2) “of s..30
establishes the procedure by which it can be curtailed but
it must be read subject to our interpretation. The word
"law' in the expression "procedure established by law' in
article 21 has been interpreted to nean in Maneka Gandhi’s
case (supra) that the law nust be right, just and fair, not
arbitrary, fanciful or oppressive. Gtherwise it would be no
procedure at all and the requirement of article 21 woul d not
be satisfied. |If it is arbitrary it would be violative of
article 14. Once s. 30(2) is read
down in the manner in which we have done, its obnoxious
element is erased and it cannot be said that it is arbitrary
or that there is deprivation of personal |iberty wthout the
authority of |aw

Incidentally it was al so urged that the classification
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envi saged by s. 30 of prisoner under sentence of death is
irrational and it is not based wupon any intelligible
differentia which would distinguish persons of one class
fromothers left out and the basis of differentiation

(1) 11971] | SCR 512,

(2) [1978] | SCC 248.
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has no nexus with the avowed policy and object of the Act.
There is no warrant for an inplicit belief that every
prisoner under sentence of death is necessarily violent or
dangerous which requires his segregation. Experience shows
that they become norose and docile and are inclined to spend
their last few days on earth in comrmunion with their
Creator. It was, therefore, said that to proceed on the
assunption that every prisoner under sentence of death is
necessarily of violent propensities and dangerous to the

communi ty of CO- prisoners is unwar r ant ed and t he
classification on the basis of sentence does not provide any
intelligible differentia. The rationale wunderlying the

provision is that the very nature of the position and
predi canent of prisoner under sentence of death as construed
by us, lead to a certain situation and present problens
peculiar to such persons and warrants their separate
classification and treatment as a measure of j ai
adm nistration and/ prison discipline. It can hardly be
guestioned that Prisoners under sentence of death form a
separate class and their separate classification has to be
recogni sed. In England a prisoner under sentence of death is
separately classified as would -appear from para 1151, Vol.
30, Hal sbury’'s Laws of England, 3rd Edition. He is searched
on reception and every article removed which-the governor
thinks it dangerous or inexpedient to leave with him He is
confined in a separate cell, kept —apart from all . other
prisoners and is not required to work. Visits are allowed by
relatives, friends and |egal advisers whom the prisoner
wi shes to see etc. It is true that there is no warrant for
the inference that a prisoner under sentence of /death is
necessarily of violent propensities or dangerous to co-
prisoners. Approaching the nmatter from that angle we
interpreted sub-s. (2) of s. 30 to mean that he is not to be
conpletely segregated except in extreme cases of necessity
whi ch nust be specifically nmade out and that too after he in
the true sense of the expression beconmes a prisoner under
sentence of death. Classification according to sentence for
the security purposes is certainly valid and therefore, s.
30(2) does not violate article 14. Simlarly, in-the view
which we have taken of the requirenents of  s. -30(2), the
restriction does not appear to be wunreasonable. It is
i nposed keeping in view the safety of the prisoner and the
prison security and it is not violative of article 19. The
chall enge in either case nust fail

Charl es Sobhraj, a foreigner, was arrested on 6th July
1976 and on 15th July 1976 he was served with an order of
detention under s. 3 of the Miintenance of Security Act,
1971. his allegation is that ever since he was |odged in
Ti har Central Jail he was put in bar fetters and the fetters
were retained continuously for 24 hours a
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day and the uncontroverted fact is that since his detention
he was put in bar fetters till this Court nade an order on

24t h February 1978 recording an assurance on behal f of the
respondents given by the learned Additional Solicitor
CGeneral that the bar fetters shall be renoved forthwith for
a period of 14 days except when the prisoner was taken from
the prison to the Court and back and also when the
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petitioner was taken for the purpose or an interview but if
the interview is in the cell no such bar fetters shall be

put. By subsequent orders this order dated 24th February
1978 was continued. Thus, fromJuly 1976 to February 1978
the petitioner was kept in bar fetters. In the affidavit in
reply on behalf of respondent no. 3, the Superintendent of
Ti har Central Jail dated 5th Septenber 1977, gory details of
the crimnal activities of the petitioner are set out
simul taneously saying that the petitioner is of extrenely
desperate and dangerous nature whose presence is needed by
Interpol and, therefore, it has been considered necessary to
keep him under fetters while in Jail. Wile exam ning the
constitutional validity of s. 56

) we have not allowed our vision to be col oured, based or
abridged by these avernments  as in our opinion for the main
contention raised by the  petitioner they my not be
rel evant.

The petitioner contends that s. 56 of the Prisons Act
so far as it confers unguided, uncanalised and arbitrary
powers on__the Superintendent to confine a prisoner in irons
is ultra vires articles 14 and 21, the challenge under
article 19 being not open to him Section 56 reads as under

"56. \Whenever the Superintendent considers it
necessary (with reference either to the state of
the prison or the character of the prisoners) for
the safe custody of any prisoners that they shoul d
be confined in irons, he may, subject to such
rules and ‘instructions as may be |aid down by the
I nspector General wth the sanction of the State
Gov -ernment so confine thent

Sub-para (3) of —para 399 of the Punjab Jail Manua
provi des

that special precautions should be taken for the safe
custody of dangerous prisoners which inter alia includes
putting him under fetters, if necessary. The safeguard that
it provides is that if the Superintendent decides to put him
in fetters he must record special reasons for putting
fetters in the Journal and it nust also be noted in the
history ticket of the prisoner. Warders are under a duty to
satisfy thenselves that the fetters are intact. Para 43S
provides that fetters inposed for security shall be renpved
by the Superintendent as soon as he is of opinion that this
can be done with safety. Para
507
69 in Chapter VI provides that the Superintendent ~shal
di scharge A his duties subject to the control of, and al
orders passed by him shall be subject to revision by the
| nspect or Ceneral .

Undoubtedly, the limted | oconotion that a prisoner nay
enjoy while being incarcerated is seriously curtailed by
being put in bar fetters. In order to enable us to know what
a bar fetter is and how, when a prisoner is subjected
thereto, his |oconotion is severely curtailed, a bar fetter
was shown to us and its use was denonstrated in the Court.
It may be nmentioned that the iron rings which are put onthe
ankles arc welded. Therefore, when the fetter is to be
renoved, the rings have to be broken open. Then there is a
hori zontal bar which keeps the two | egs apart and there are
two verticle bars which are hooked to the waist-belt which
makes. even a slow notion wal king highly inconvenient. If
along with this, handcuffs are put on the prisoner, his life
to put it mldly, would be intolerable. the bar fetters are
kept day and night even when the prisoner is kept in
cellular confinement. It needs not nuch of an elaboration to
cone to the conclusion that bar fetters to a very
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consi derabl e extent curtail, if not whol |'y deprive
| ocomotion which is one of the facets of personal I|iberty.
And this is being done as a safety neasure with a viewto
preventing the prisoner fromwalking as freely- as others or
fromrunning away. It was tartly said that the prisoner
have no fundanmental freedom to escape from|awful custody
and, therefore, they cannot conplain against precautionary
neasures whi ch i npede escape fromthe prison

Article 21 forbids deprivation of personal liberty
except in accordance with the procedure established by I aw
and curtail ment of personal; liberty to such an extent as to
be a negation of it would constitute deprivation. Bar
fetters nake a serious inroad on the I|linmted persona

liberty which a prisoner is left with and, therefore, before
such erosion can be justified it nust have the authority of
law. At one stage it was felt that the provision contained
in para 399(3) world provide the sanction of |aw for the
purpose of article 21. Section 56 confers power for issuing
instructions by the Inspector ~General of Prison with the
sanction ‘of -~ the State Governnent and section 59 confers
power on the State Governnent to nake rules which would
include the rule regulating confinement in fetters. A deeper
probe into the sanction behind enactnent of para 399
ultimtely led the learned Additional Solicitor General to
nake the statenent on behalf of the respondents that para
399 of the Punjab Jail Manual is not a statutory rule
referable either to s. 59 or 60 of the Prisons Act, 1894.
Learned counsel stated that despite all efforts respondents
were unable to obtain the original or even a copy of the 16-
526SCT /78
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sanction of the local Governnent referred to in.s. 56. W
nmust, therefore, conclude that the provision contained in
para 399 is not statutory and has not the authority of |aw

The question, therefore, is, whether the power
conferred on the Superintendent by s. 56 is wunguided and
uncanalised in the sense that the Superintendent can pick
and choose a prisoner arbitrarily for being subjected to bar
fetters for such length of tinme as he thinks fit, and for
any purpose he considers desirable, punitive or otherw se.

A bare perusal of s. 56 would show that the
Superintendent may put a prisoner in bar fetters (i) when he
considers it necessary; (i;) wth reference either to the
state of the prison or character cf the prisoner; and (iii)
for the safe custody of the prisoner. No we would exclude
fromconsideration the state of prison requirenment because
there is no material placed on record to show that the
petitioner was put in bar fetters in view of the physica
state of the Tihar Central Jail. But the Superintendent has
first to be satisfied about n the necessity of putting a
prisoner in bar fetters and "neccssity" is certainly opposed
to mere expediency. The necessity for putting the prisoner
in bar fetters would have to be exam ned in the context of
the character of the prisoner and the safe custody of the
prisoner. The safe custody of the prisoner may conprehend
both the after custody of the prisoner who ii being put in
bar fetters and of his conpanions in the prison. W nust
here. bear in mnd that the Superintendent is required to
fully record in his Journal and in the prisoner’s history
ticket the reasons for putting the prisoner in bar fetters.
Wen it is said that the power conferred by s. 56 is
uncanal i sed and unguided it is to be borne in mnd that the
chal | enge has to be exam ned
n the context of the subject matter of the |legislation
viz., prisons, and the subject matter itself in some cases
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provides the guidelines. In this context we may profitably
refer to Procuniers case (supra). It says . "
"The case at hand arises in the context of prisons.

O .. of the primary functions of governnent is the
preservation of soci et al or der t hr ough
enforcenent of t he crim nal law and t he

mai nt enance of penal institutions is an essentia
part of that task, The identifiable governnenta
interests at state in this task are the
preservation of internal order and discipline, the
mai nt enance of institutional security against
escape or unaut hori sed entry, and the
rehabilitation of the prisoners".
I Two basic considerations in the context of prison
di scipline are the security of the prison and safety of the
prisoner. These being the relevant considerations, the
necessity or putting any particul ar
509
prisoner in bar fetters nust be relatable to them W are,
therefore, of A-the opinion that the power under s. 56 can
be exercised only for reasons and considerations which are
germane to the objective of the statute, viz., safe custody
of the prisoner, which takes in considerations regarding the
character and propensities of the prisoner. These and
simlar considerations  bear direct nexus wth the safe
custody of prisoners as they are ained primarily at
preventing their escape. The determination of the necessity
to put a prisoner in bar fetters has to be made after
application of m-nd to t he pecul i ar and speci a
characteristics of each individual prisoner. The nature and
| ength of sentence or the nmagnitude of the crinme committed
by the prisoner are not relevant for the purpose of
determi ni ng that question

Again, the power under s. 56 is not unbridled because
in the context of para 399 special precautions as required
by sub-para 3 have to be taken for the safe custody of
dangerous prisoners, irrespective of the fact whether they
are awaiting trial or have been convicted. It is difficult
to define wth precision what attributes of a prisoner can
justify his «classification as 'dangerous. But, these are
practical problens which have to be sorted out on practi cal
and pragmatic considerations by those charged with the duty
of adm nistering jails.

Let wus look at the conspectus of safeguards that are
adunbrated In s. 56 itself and in para 399 which though not
statutory are binding, on the Superintendent. Determnination
of necessity to put a prisoner in bar fetters nust be
relatable to the character of the prisoner., and the safe
custody of the prisoner. That can only be done after taking
into consideration the peculiar. and special characteristic
of each individual prisoner. No ordinary routine reasons can
be sufficient. the reasons have to be fully recorded in the
Superintendents Journal and the prisoner’s history ticket.
Duty to give reasons which have, at last to be plausible,

will narrow the discretionary power conferred on the
Superintendent. It nmay be nade clear that as far as
posrsible these reasons nmust be recorded in the prisoner’s
hi story ticket in t he | anguage intelligible and

under standable by the prisoner so as to make the next
safeguard effective viz. revision petition under para 69 to
the I nspector GCeneral of Prisons. A further obligation on
the Superintendent is that the fetters inposed for the
security shall be rcrmoved by the Superintendent as soon as
he is of the opinion that this can be done with safety as
required by para 435. |In order to give full effect to the
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requirenent of para 435, the Superintendent wll have
hinself to reviewthe case of the prisoner at regular and
frequent intervals for ascertaining whether the fetters can
be renoved, <consistently with the requirenent of safety. It
thus becomes clear that there
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are sufficient guidelines in s. 56 which contain a nunber of
safe. guards agai nst m suse of bar fetters by the
Superintendent. Such circunscribed peripheral discretion
with duty to give reasons which are revisable by the higher
authority cannot be described as arbitrary so as to be
violative of article 14.

It was subnmitted that in view of the provision
contained in paras 426 and 427 a prisoner may be put in bar
fetters, irrespective of the requirenment of prison safety
and uni nfluenced by the prisoner’s character, on irrel evant
and extraneous considerations such as | ength of sentence or
the nunber of convictions. The only rel evant considerations
for putting a prisoner in bar fetters or for containing him
inirons are the character, antecedents and propensities of
the prisoner. The nature or length of sentence or the nunber
of convictions or the gruesone character of the crine the
prisoner is alleged to have conmtted are not by themnsel ves
rel evant and can’ not ~enter the determnation of the
Superi ntendent except “to the extent to which they hear on
the question of the safety and safe custody of the prisoner

The legislative policy behind enacting s. 56 as
interpreted by use is clear and  discernible and the
gui del i nes prescribed  by' the section have the effect of
[imting the application of the provision to a particular
category of persons. In_such a situation the discretion
circunscribed by the requirement vested in the prison
authority charged with the duty to mmnage the ‘interna
affairs of the prison for the selective application of s. 56
woul d certainly not infringe article 14.

It was said that continuously keeping a prisoner in
fetters day and night reduces the prisoner from 'a human-
being to an animal, and that this treatnment is so 'cruel and
unusual that the use of bar fetters is anethema to the
spirit of the Constitution. Now, we -do not - have in our
Constitution any provision like the VIIIth Amendnent of the
U S. Constitution forbidding the State frominposing crue
and unusual puni shment as was pointed out by a Constitution
Bench of this Court in Jagnohan Singh v. State of U P.(1)
But we cannot be oblivious to the fact that-the treatnent of
a human bei ng whi ch of fends human dignity, inposes avoidable
torture and reduces the man to the |evel of a beast would
certainly be arbitrary and can be questioned under article
14. Now, putting bar fetters for an unusually |ong period
wi thout due regard for the safety of the prisoner and the
security of the prison would certainly be not “justified
under s. 56. Al these so when it was found in this case
that nedical opinion suggested renoval of bar fetters and
yet it is alleged that they were retained thereafter. One
cannot subscribe to the view canvassed with

(1) [1973] 2 SCR 541.
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some vigour that escape fromjail cannot be prevented except
by A putting the prisoner continuously in bar fetters. That
will be a sad comentary on the prison admnistration and
the adm nistrators. Therefore, s. 56 does not permt the use
of bar fetters for an unusually |ong period, day and night,
and that too when the prisoner is confined in secure cells
fromwhere escape is somewhat inconceivable. Now that bar
fetters of the petitioner have been renoved in February
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1978, the question of re-inposing themwould not arise unti
and unless the requirenent herein delineated and the
saf eguards herein provided are observed.

In the result, on the interpretation put by us, s. 56
is not violative of Article 14 or 21. The chal |l enge mnust,
therefore, fail

Both the petitions are accordingly disposed of in the
light of the observations nade in the judgnent.

We share the concern and anxi ety of our |earned Brother
Krishna Ilyer, J. for reorientation of the outlook towards
prisoners and the need to take early and effective steps for
prison reforms. Jail Manuals are largely a hangover of the
past, still retailing anachronistic provisions |ike whipping
and the ban on the use of the Gandhi cap. Barbaric treatnent
of a prisoner from the point of view of his rehablitation
and acceptance and retention  in the mminstreamof socia
l'ife, beconmes counterproductive.in the long run

Justice Krishna Ilyer has delivered an elaborate
j udgenent ‘which deals wth the inportant issues raised
before us at great Ilength and with great care and concern
We have given -a separate opinion, not because we differ with
hi mon fundanentals, but because we thought it necessary to
express our views on certain aspects of the questions
canvassed before us.

N. V. K Petitions dism ssed.
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